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SEC. 654. [19 U.S.C. 1654] SHORT TITLE.
This Act may be cited as the “Tariff Act of 1930.”

TITLE VII—COUNTERVAILING AND ANTIDUMPING DUTIES

TITLE VII—COUNTERVAILING AND ANTIDUMPING DUTIES
Subtitle A—Imposition of Countervailing Duties

Sec. 701. Countervailing duties imposed.

Sec. 702. Procedures for initiating a countervailing duty investigation.

Sec. 703. Preliminary determinations.

Sec. 704. Termination or suspension of investigation.

Sec. 705. Final determinations.

Sec. 706. Assessment of duty.

Sec. 707. Treatment of difference between deposit of estimated countervailing duty
and final assessed duty under countervailing duty order.

Sec. 708. Effect of derogation of Export-Import Bank financing.

Sec. 709. Conditional payment of countervailing duty.

Subtitle B—Imposition of Antidumping Duties

Sec. 731. Antidumping duties imposed.

Sec. 732. Procedures for initiating an antidumping duty investigation.

Sec. 733. Preliminary determinations.

Sec. 734. Termination or suspension of investigation.

Sec. 735. Final determinations.

Sec. 736. Assessment of duty.

Sec. 737. Treatment of difference between deposit of estimated antidumping duty
and final assessed duty under antidumping duty order.

Sec. 738. Conditional payment of antidumping duty.

Sec. 739. Establishment of product categories for short life cycle merchandise.

Subtitle C—Reviews; Other Actions Regarding Agreements

CHAPTER 1—REVIEW OF AMOUNT OF DUTY AND AGREEMENTS OTHER
THAN QUANTITATIVE RESTRICTION AGREEMENTS

Sec. 751. Administrative review of determinations.

Sec. 752. Special rules for section 751(b) and 751(c) reviews.

Sec. 753. Special rules for injury investigations for certain section 303 counter-
vailing duty orders and investigations.

CHAPTER 2—CONSULTATIONS AND DETERMINATIONS REGARDING
QUANTITATIVE RESTRICTION AGREEMENTS

Sec. 761. Required consultations.
Sec. 762. Required determinations.

Subtitle D—General Provisions

Sec. 771. Definitions; special rules.

Sec. 771A. Upstream subsidies.

Sec. 771B. Calculation of countervailable subsidies on certain processed agricul-
tural products.

Sec. 772. Export price and constructed export price.

Sec. 773. Normal value.

Sec. 773A. Currency conversion.

Sec. 774. Hearings.

Sec. 775. Countervailable subsidy practices discovered during a proceeding.

Sec. 776. Determinations on the basis of the facts available.

Sec. 777. Access to information.

Sec. 777A. Sampling and averaging; determination of weighted average dumping
margin and countervailable subsidy rate.

Sec. 778. Interest on certain overpayments and underpayment.

Sec. 779. Drawback treatment.

Sec. 780. Downstream product monitoring.

Sec. 781. Prgvention of circumvention of antidumping and countervailing duty or-

ers.
Sec. 782. Conduct of investigations and administrative reviews.
Sec. 783. Antidumping petitions by third countries.
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Subtitle A—Imposition of Countervailing Duties

SEC. 701. [19 U.S.C. 16711 COUNTERVAILING DUTIES IMPOSED.
(a) GENERAL RULE.—If—

(1) the administering authority determines that the gov-
ernment of a country or any public entity within the territory
of a country is providing, directly or indirectly, a
countervailable subsidy with respect to the manufacture, pro-
duction, or export of a class or kind of merchandise imported,
or sold (or likely to be sold) for importation, into the United
States, and

(2) in the case of merchandise imported from a Subsidies
Agreement country, the Commission determines that—

(A) an industry in the United States—
(1) is materially injured, or
(i1) is threatened with material injury, or
(B) the establishment of an industry in the United
States is materially retarded,
by reason of imports of that merchandise or by reason of sales
(or the likelihood of sales) of that merchandise for importation,
then there shall be imposed upon such merchandise a counter-
vailing duty, in addition to any other duty imposed, equal to the
amount of the net countervailable subsidy. For purposes of this
subsection and section 705(b)(1), a reference to the sale of merchan-
dise includes the entering into of any leasing arrangement regard-
ing the merchandise that is equivalent to the sale of the merchan-
dise.

(b) SUBSIDIES AGREEMENT COUNTRY.—For purposes of this
title, the term “Subsidies Agreement country” means—

(1) a WTO member country,

(2) a country which the President has determined has as-
sumed obligations with respect to the United States which are
substantially equivalent to the obligations under the Subsidies
Agreement, or

(3) a country with respect to which the President deter-
mines that—

(A) there is an agreement in effect between the United

States and that country which—

(i) was in force on the date of the enactment of the
Uruguay Round Agreements Act, and
(ii) requires unconditional most-favored-nation
treatment with respect to articles imported into the
United States, and
(B) the agreement described in subparagraph (A) does
not expressly permit—
(i) actions required or permitted by the GATT
1947 or GATT 1994, as defined in section 2(1) of the
Uruguay Round Agreements Act, or required by the
Congress, or
(i1) nondiscriminatory prohibitions or restrictions
on importation which are designed to prevent decep-
tive or unfair practices.
(¢c) COUNTERVAILING DUTY INVESTIGATIONS INVOLVING IMPORTS
NoT ENTITLED TO A MATERIAL INJURY DETERMINATION.—In the
As Amended Through P.L. 114-125, Enacted February 24, 2016
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case of any article or merchandise imported from a country which
is not a Subsidies Agreement country—

(1) no determination by the Commission under section
703(a), 704, or 705(b) shall be required,

(2) an investigation may not be suspended under section
704(c) or 704(1),

(3) no determination as to the presence of critical cir-
cumstances shall be made under section 703(e) or 705(a)(2),

(4) section 706(c) shall not apply,

(5) any reference to a determination described in para-
graph (1) or (3), or to the suspension of an investigation under
section 704(c) or 704(1), shall be disregarded, and

(6) section 751(c) shall not apply.

(d) TREATMENT OF INTERNATIONAL CONSORTIA.—For purposes
of this subtitle, if the members (or other participating entities) of
an international consortium that is engaged in the production of
subject merchandise receive countervailable subsidies from their
respective home countries to assist, permit, or otherwise enable
their participation in that consortium through production or manu-
facturing operations in their respective home countries, then the
administering authority shall cumulate all such countervailable
subsidies, as well as countervailable subsidies provided directly to
the international consortium, in determining any countervailing
duty upon such merchandise.

(e) UPSTREAM SUBSIDY.—Whenever the administering author-
ity has reasonable grounds to believe or suspect that an upstream
subsidy, as defined in section 771A(a)(1), is being paid or bestowed,
the administering authority shall investigate whether an upstream
subsidy has in fact been paid or bestowed, and if so, shall include
the amount of the upstream subsidy as provided in section
771A(a)(3).

(f)41 APPLICABILITY TO PROCEEDINGS INVOLVING NONMARKET
EcoNnoMy COUNTRIES.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
merchandise on which countervailing duties shall be imposed
under subsection (a) includes a class or kind of merchandise
imported, or sold (or likely to be sold) for importation, into the
United States from a nonmarket economy country.

(2) EXCEPTION.—A countervailing duty is not required to
be imposed under subsection (a) on a class or kind of merchan-
dise imported, or sold (or likely to be sold) for importation, into
the United States from a nonmarket economy country if the
administering authority is unable to identify and measure sub-
sidies provided by the government of the nonmarket economy
country or a public entity within the territory of the nonmarket

41 Section 1(a) of Public Law 112-99 adds a new subsection (f) to section 701. Subsection (b)
of such Public Law provides:
(b) EFFECTIVE DATE.—Subsection (f) of section 701 of the Tariff Act of 1930, as added by sub-
section (a) of this section, applies to—
(1) all proceedings initiated under subtitle A of title VII of that Act (19 U.S.C. 1671 et
seq.) on or after November 20, 2006;
(2) all resulting actions by U.S. Customs and Border Protection; and
(3) all civil actions, criminal proceedings, and other proceedings before a Federal court re-
lating to proceedings referred to in paragraph (1) or actions referred to in paragraph (2).
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economy country because the economy of that country is essen-

tially comprised of a single entity.

SEC. 702. [19 U.S.C. 1671a] PROCEDURES FOR INITIATING A COUNTER-
VAILING DUTY INVESTIGATION.

(a) INITIATION BY ADMINISTERING AUTHORITY.—A counter-
vailing duty investigation shall be initiated whenever the admin-
istering authority determines, from information available to it, that
a formal investigation is warranted into the question of whether
the elements necessary for the imposition of a duty under section
701(a) exist.

(b) INITIATION BY PETITION.—

(1) PETITION REQUIREMENTS.—A countervailing duty pro-
ceeding shall be initiated whenever an interested party de-
scribed in subparagraph (C), (D), (E), (F), or (G) of section
771(9) files a petition with the administering authority, on be-
half of an industry, which alleges the elements necessary for
the imposition of the duty imposed by section 701(a), and
which 1s accompanied by information reasonably available to
the petitioner supporting those allegations. The petition may
be amended at such time, and upon such conditions, as the ad-
ministering authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION.—The peti-
tioner shall file a copy of the petition with the Commission on
the same day as it is filed with the administering authority.

(3) PETITION BASED UPON A DEROGATION OF AN INTER-
NATIONAL UNDERTAKING ON OFFICIAL EXPORT CREDITS.—If the
sole basis of a petition filed under paragraph (1) is the deroga-
tion of an international undertaking on official export credits,
the administering authority shall immediately notify the Sec-
retary of the Treasury who shall, in consultation with the ad-
ministering authority, within 5 days after the date on which
the administering authority initiates an investigation under
subsection (c), determine the existence and estimated value of
the derogation, if any, and shall publish such determination in
the Federal Register.

(4) ACTION WITH RESPECT TO PETITIONS.—

(A) NOTIFICATION OF GOVERNMENTS.—Upon receipt of
a petition filed under paragraph (1), the administering au-
thority shall—

(1) notify the government of any exporting country
named in the petition by delivering a public version of
the petition to an appropriate representative of such
country; and

(ii) provide the government of any exporting coun-
try named in the petition that is a Subsidies Agree-
ment country an opportunity for consultations with re-
spect to the petition.

(B) ACCEPTANCE OF COMMUNICATIONS.—The admin-
istering authority shall not accept any unsolicited oral or
written communication from any person other than an in-
terested party described in section 771(9) (C), (D), (E), (F),
or (G) before the administering authority makes its deci-
sion whether to initiate an investigation, except as pro-
vided in subparagraph (A)(ii) and subsection (c)(4)(D), and
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except for inquiries regarding the status of the admin-

istering authority’s consideration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION.—The
administering authority and the Commission shall not dis-
close information with regard to any draft petition sub-
mitted for review and comment before it is filed under
paragraph (1).

(c) PETITION DETERMINATION.—

(1) IN GENERAL.—

(A) TIME FOR INITIAL DETERMINATION.—Except as pro-
vided in subparagraph (B), within 20 days after the date
on which a petition is filed under subsection (b), the ad-
ministering authority shall—

(i) after examining, on the basis of sources readily
available to the administering authority, the accuracy
and adequacy of the evidence provided in the petition,
determine whether the petition alleges the elements
necessary for the imposition of a duty under section
701(a) and contains information reasonably available
to the petitioner supporting the allegations, and

(ii) determine if the petition has been filed by or
on behalf of the industry.

(B) EXTENSION OF TIME.—In any case in which the ad-
ministering authority is required to poll or otherwise de-
termine support for the petition by the industry under
paragraph (4)(D), the administering authority may, in ex-
ceptional circumstances, apply subparagraph (A) by sub-
stituting “a maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAME MER-
CHANDISE AS AN ORDER THAT HAS BEEN REVOKED.—If a pe-
tition is filed under this section with respect to merchan-
dise that was the subject merchandise of—

(i) a countervailing duty order that was revoked
under section 751(d) in the 24 months preceding the
date the petition is filed, or

(ii) a suspended investigation that was terminated
under section 751(d) in the 24 months preceding the
date the petition is filed,

the administering authority and the Commission shall, to

the maximum extent practicable, expedite any investiga-

tion initiated under this section with respect to the peti-
tion.

(2) AFFIRMATIVE DETERMINATIONS.—If the determinations
under clauses (i) and (ii) of paragraph (1)(A) are affirmative,
the administering authority shall initiate an investigation to
determine whether a countervailable subsidy is being provided
with respect to the subject merchandise.

(3) NEGATIVE DETERMINATIONS.—If the determination
under clause (i) or (ii) of paragraph (1)(A) is negative, the ad-
ministering authority shall dismiss the petition, terminate the
proceeding, and notify the petitioner in writing of the reasons
for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.—
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(A) GENERAL RULE.—For purposes of this subsection,
the administering authority shall determine that the peti-
tion has been filed by or on behalf of the industry, if—

(i) the domestic producers or workers who support
the petition account for at least 25 percent of the total
production of the domestic like product, and

(i) the domestic producers or workers who sup-
port the petition account for more than 50 percent of
the production of the domestic like product produced
by that portion of the industry expressing support for
or opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.—

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS.—
In determining industry support under subparagraph
(A), the administering authority shall disregard the
position of domestic producers who oppose the peti-
tion, if such producers are related to foreign producers,
as defined in section 771(4)(B)(ii), unless such domes-
tic producers demonstrate that their interests as do-
mestic producers would be adversely affected by the
imposition of a countervailing duty order.

(ii) PRODUCERS WHO ARE IMPORTERS.—The admin-
istering authority may disregard the position of do-
mestic producers of a domestic like product who are
importers of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES.—If the
petition alleges that the industry is a regional industry,
the administering authority shall determine whether the
petition has been filed by or on behalf of the industry by
applying subparagraph (A) on the basis of production in
the region.

(D) POLLING THE INDUSTRY.—If the petition does not
establish support of domestic producers or workers ac-
counting for more than 50 percent of the total production
of the domestic like product, the administering authority
shall—

(i) poll the industry or rely on other information
in order to determine if there is support for the peti-
tion as required by subparagraph (A), or

(i1) if there is a large number of producers in the
industry, the administering authority may determine
industry support for the petition by using any statis-
tically valid sampling method to poll the industry.

(E) COMMENTS BY INTERESTED PARTIES.—Before the
administering authority makes a determination with re-
spect to initiating an investigation, any person who would
qualify as an interested party under section 771(9) if an
investigation were initiated, may submit comments or in-
formation on the issue of industry support. After the ad-
ministering authority makes a determination with respect
to initiating an investigation, the determination regarding
industry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS OR WORKERS.—
For purposes of this subsection, the term “domestic producers
March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016
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or workers” means those interested parties who are eligible to

file a petition under subsection (b)(1).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION.—The ad-
ministering authority shall—

(1) notify the Commission immediately of any determina-
tion it makes under subsection (a) or (¢), and

(2) if the determination is affirmative, make available to
the Commission such information as it may have relating to
the matter under investigation, under such procedures as the
administering authority and the Commission may establish to
prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information to
which confidential treatment has been given by the admin-
istering authority.

(e) INFORMATION REGARDING CRITICAL CIRCUMSTANCES.—If, at
any time after the initiation of an investigation under this subtitle,
the administering authority finds a reasonable basis to suspect
that the alleged countervailable subsidy is inconsistent with the
Subsidies Agreement, the administering authority may request the
Commissioner of Customs to compile information on an expedited
basis regarding entries of the subject merchandise. Upon receiving
such request, the Commissioner of Customs shall collect informa-
tion regarding the volume and value of entries of the class or kind
of merchandise that is the subject of the investigation and shall
transmit such information to the administering authority at such
times as the administering authority shall direct (at least once
every 30 days), until a final determination is made under section
705(a), the investigation is terminated, or the administering au-
thority withdraws the request.

SEC. 703. [19 U.S.C. 1671b] PRELIMINARY DETERMINATIONS.
(a) DETERMINATION BY COMMISSION OF REASONABLE INDICA-
TION OF INJURY.—
(1) GENERAL RULE.—Except in the case of a petition dis-
missed by the administering authority under section 702(c)(3),
the Commission, within the time specified in paragraph (2),
shall determine, based on the information available to it at the
time of the determination, whether there is a reasonable indi-
cation that—
(A) an industry in the United States—
(1) is materially injured, or
(i1) is threatened with material injury, or
(B) the establishment of an industry in the United
States is materially retarded,
by reason of imports of the subject merchandise and that im-
ports of the subject merchandise are not negligible. If the Com-
mission finds that imports of the subject merchandise are neg-
ligible or otherwise makes a negative determination under this
paragraph, the investigation shall be terminated.
(2) TIME FOR COMMISSION DETERMINATION.—The Commis-
sion shall make the determination described in paragraph (1)—
(A) in the case of a petition filed under section
702(b)—
March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016
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(1) within 45 days after the date on which the peti-
tion is filed, or
(i1) if the time has been extended pursuant to sec-
tion 702(c)(1)(B), within 25 days after the date on
which the Commission receives notice from the admin-
istering authority of initiation of the investigation, and
(B) in the case of an investigation initiated under sec-
tion 702(a), within 45 days after the date on which the
Commission receives notice from the administering author-
ity that an investigation has been initiated under such sec-
tion.

(b)(1) PRELIMINARY DETERMINATION BY ADMINISTERING AU-
THORITY.—Within 65 days after the date on which the admin-
istering authority initiates an investigation under section 702(c)42,
or an investigation is initiated under section 702(a), but not before
an affirmative determination by the Commission under subsection
(a) of this section, the administering authority shall make a deter-
mination, based upon the information available to it at the time of
the determination, of whether there is a reasonable basis to believe
or suspect that a countervailable subsidy is being provided with re-
spect to the subject merchandise.

(2) Notwithstanding paragraph (1), when the petition is one
subject to section 702(b)(3), the administering authority shall, tak-
ing into account the nature of the countervailable subsidy con-
cerned, make the determination required by paragraph (1) on an
expedited basis and within 65 days after the date on which the ad-
ministering authority initiates an investigation under section
702(c) unless the provisions of subsection (c) of this section apply.

(3) PRELIMINARY DETERMINATION UNDER WAIVER OF
VERIFICATION.—Within 55 days after the initiation of an investiga-
tion the administering authority shall cause an official designated
for such purpose to review the information concerning the case re-
ceived during the first 50 days of the investigation, and, if there
appears to be sufficient information available upon which the de-
termination can reasonably be based, to disclose to the petitioner
and any interested party, then a party to the proceedings that re-
quests such disclosure, all available nonconfidential information
and all other information which is disclosed pursuant to section
777. Within 3 days (not counting Saturdays, Sundays, or legal pub-
lic holidays) after such disclosure, the petitioner and each party
which is an interested party described in subparagraph (C), (D),
(E), (F), or (G) of section 771(9) to whom such disclosure was made
may furnish to the administering authority an irrevocable written
waiver of verification of the information received by the authority,
and an agreement that it is willing to have a determination made
on the basis of the record then available to the authority. If a time-
ly waiver and agreement have been received from the petitioner
and each party which is an interested party described in subpara-
graph (C), (D), (E), (F), or (G) of section 771(9) to whom the disclo-

42 Section 212(b)(1)(C)A)I) of P.L. 103-465 amended this paragraph by striking “85 days after
the date on which the petition is filed under section 702(b)” and inserting “65 days after the
date on which the administering authority initiates an investigation under section 702(c)”. The
amendment probably should have been to strike “85 days after the date on which a petition is
filed under section 702(b)”.
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sure was made, and the authority finds that sufficient information
is then available upon which the preliminary determination can
reasonably be based, a preliminary determination shall be made on
an expedited basis on the basis of the record established during the
first 50 days after the investigation was initiated.

(4) 43 DE MINIMIS COUNTERVAILABLE SUBSIDY.—

(A) GENERAL RULE.—In making a determination under
this subsection, the administering authority shall dis-
regard any de minimis countervailable subsidy. For pur-
poses of the preceding sentence, a countervailable subsidy
is de minimis if the administering authority determines
that the aggregate of the net countervailable subsidies is
less than 1 percent ad valorem or the equivalent specific
rate for the subject merchandise.

(B) EXCEPTION FOR DEVELOPING COUNTRIES.—In the
case of subject merchandise imported from a Subsidies
Agreement country (other than a country to which sub-
paragraph (C) applies) designated by the Trade Represent-
ative as a developing country in accordance with section
771(36), a countervailable subsidy is de minimis if the ad-
ministering authority determines that the aggregate of the
net countervailable subsidies does not exceed 2 percent ad
valorem or the equivalent specific rate for the subject mer-
chandise.

(C) CERTAIN OTHER DEVELOPING COUNTRIES.—In the
case of subject merchandise imported from a Subsidies
Agreement country that is—

(i) a least developed country, as determined by the

Trade Representative in accordance with section

771(36), or

(i1) a developing country with respect to which the

Trade Representative has notified the administering

authority that the country has eliminated its export

subsidies on an expedited basis within the meaning of

Article 27.11 of the Subsidies Agreement,
subparagraph (B) shall be applied by substituting “3 per-
cent” for “2 percent”.

(D) LIMITATIONS ON APPLICATION OF SUBPARAGRAPH
©).—

(i) IN GENERAL.—In the case of a country de-
scribed in subparagraph (C)(i), the provisions of sub-

paragraph (C) shall not apply after the date that is 8

years after the date the WTO Agreement enters into

force.
(ii) SPECIAL RULE FOR SUBPARAGRAPH (C){ii) COUN-

TRIES.—In the case of a country described in subpara-

graph (C)(ii), the provisions of subparagraph (C) shall

not apply after the earlier of—
(I) the date that is 8 years after the date the
WTO Agreement enters into force, or

43 Indentation so in law.
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(IT) the date on which the Trade Representa-
tive notifies the administering authority that such
country is providing an export subsidy.

(5)4* NOTIFICATION OF ARTICLE 8 VIOLATION.—If the only
subsidy under investigation is a subsidy with respect to which
the administering authority received notice from the Trade
Representative of a violation of Article 8 of the Subsidies
Agreement, paragraph (1) shall be applied by substituting “60
days” for “65 days”.

(¢) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED
CASES.—

(1) IN GENERAL.—If—

(A) the petitioner makes a timely request for an exten-
sion of the period within which the determination must be
made under subsection (b), or

(B) the administering authority concludes that the
parties concerned are cooperating and determines that—

(1) the case is extraordinarily complicated by rea-
son of—

(I) the number and complexity of the alleged
countervailable subsidy practices;

(IT) the novelty of the issues presented;

(ITI) the need to determine the extent to
which particular countervailable subsidies are
used by individual manufacturers, producers, and
exporters; or

(IV) the number of firms whose activities
must be investigated; and
(ii) additional time is necessary to make the pre-

liminary determination,

then the administering authority may postpone making the

preliminary determination under subsection (b) until not later

than the 130th day after the date on which the administering
authority initiates an investigation under section 702(c), or an

investigation is initiated under section 702(a).

(2) NOTICE OF POSTPONEMENT.—The administering author-
ity shall notify the parties to the investigation, not later than
20 days before the date on which the preliminary determina-
tion would otherwise be required under subsection (b), if it in-
tends to postpone making the preliminary determination under
paragraph (1). The notification shall include an explanation of
the reasons for the postponement. Notice of the postponement
shall be published in the Federal Register.

(d) EFfFECT OF DETERMINATION BY THE ADMINISTERING AU-
THORITY.—If the preliminary determination of the administering
authority under subsection (b) is affirmative, the administering au-
thority—

(1)(A) shall—

(i) determine an estimated individual countervailable
subsidy rate for each exporter and producer individually
investigated, and, in accordance with section 705(c)(5), an
estimated all-others rate for all exporters and producers

44Indentation so in law.
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not individually investigated and for new exporters and
producers within the meaning of section 751(a)(2)(B), or

(i1) if section 777A(e)(2)(B) applies, determine a single
estimated country-wide subsidy rate, applicable to all ex-
porters and producers, and

(B) shall order the posting of a cash deposit, bond, or other
security, as the administering authority deems appropriate, for
each entry of the subject merchandise in an amount based on
the estimated individual countervailable subsidy rate, the esti-
mated all-others rate, or the estimated country-wide subsidy
rate, whichever is applicable,

(2) shall order the suspension of liquidation of all entries
of merchandise subject to the determination which are entered,
or withdrawn from warehouse, for consumption on or after the
later of—

(A) the date on which notice of the determination is
published in the Federal Register, or

(B) the date that is 60 days after the date on which
notice of the determination to initiate the investigation is
published in the Federal Register, and

(3) shall make available to the Commission all information
upon which its determination was based and which the Com-
mission considers relevant to its injury determination, under
such procedures as the administering authority and the Com-
mission may establish to prevent disclosure, other than with
the consent of the party providing it or under protective order,
of any information to which confidential treatment has been
given by the administering authority.

The instructions of the administering authority under paragraphs
(1) and (2) may not remain in effect for more than 4 months.
(e) CrITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical cir-
cumstances in its original petition, or by amendment at any
time more than 20 days before the date of a final determina-
tion by the administering authority, then the administering
authority shall promptly (at any time after the initiation of the
investigation under this subtitle) determine, on the basis of the
information available to it at that time, whether there is a rea-
sonable basis to believe or suspect that—

(A) the alleged countervailable subsidy is inconsistent
with the Subsidies Agreement, and

(B) there have been massive imports of the subject
merchandise over a relatively short period.

(2) SUSPENSION OF LIQUIDATION.—If the determination of
the administering authority under paragraph (1) is affirmative,
then any suspension of liquidation ordered under subsection
(d)(2) shall apply, or, if notice of such suspension of liquidation
is already published, be amended to apply, to unliquidated en-
tries of merchandise entered, or withdrawn from warehouse,
for consumption on or after the later of—

(A) the date which is 90 days before the date on which
the suspension of liquidation was first ordered, or
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(B) the date on which notice of the determination to
initiate the investigation is published in the Federal Reg-
ister.

(f) NOTICE OF DETERMINATION.—Whenever the Commission or
the administering authority makes a determination under this sec-
tion, the Commission or the administering authority, as the case
may be, shall notify the petitioner, and other parties to the inves-
tigation, and the Commission or the administering authority
(whichever is appropriate) of its determination. The administering
authority shall include with such notification the facts and conclu-
sions on which its determination is based. Not later than 5 days
after the date on which the determination is required to be made
under subsection (a)(2), the Commission shall transmit to the ad-
ministering authority the facts and conclusions on which its deter-
mination is based.

(g) TiME PERIOD WHERE UPSTREAM SUBSIDIZATION IN-
VOLVED.—

(1) IN GENERAL.—Whenever the administering authority
concludes prior to a preliminary determination under section
703(b), that there is a reasonable basis to believe or suspect
that an upstream subsidy is being bestowed, the time period
within which a preliminary determination must be made shall
be extended to 250 days after the filing of a petition under sec-
tion 702(b) or initiation of an investigation under section
702(a) (310 days in cases declared extraordinarily complicated
under section 703(c)), if the administering authority concludes
that such additional time is necessary to make the required de-
termination concerning upstream subsidization.

(2) EXCEPTIONS.—Whenever the administering authority
concludes, after a preliminary determination under section
703(b), that there is a reasonable basis to believe or suspect
that an upstream subsidy is being bestowed—

(A) in cases in which the preliminary determination
was negative, the time period within which a final deter-
mination must be made shall be extended to 165 or 225
days, as appropriate, under section 705(a)(1); or

(B) in cases in which the preliminary determination is
affirmative, the determination concerning upstream sub-
sidization—

(i) need not be made until the conclusion of the
first annual review under section 751 of any eventual
countervailing duty order, or, at the option of the peti-
tioner, or

(i1) will be made in the investigation and the time
period within which a final determination must be
made shall be extended to 165 or 225 days, as appro-
priate, under section 705(a)(1), as appropriate, except
that the suspension of liquidation ordered in the pre-
liminary determination shall terminate at the end of
120 days from the date of publication of that deter-
mination and not be resumed unless and until the
publication of a Countervailing Duty Order under sec-
tion 706(a).
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There may be an extension of time for the making of a final
determination under this subsection only if the administering
authority determines that such additional time is necessary to
make the required determination concerning upstream sub-
sidization.
SEC. 704. [19 U.S.C. 1671c] TERMINATION OR SUSPENSION OF INVES-
TIGATION.
(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF PE-
TITION.—
(1) IN GENERAL.—

(A) WITHDRAWAL OF PETITION.—Except as provided in
paragraphs (2) and (3), an investigation under this subtitle
may be terminated by either the administering authority
or the Commission, after notice to all parties to the inves-
tigation, upon withdrawal of the petition by the petitioner
or by the administering authority if the investigation was
initiated under section 702(a).

(B) REFILING OF PETITION.—If, within 3 months after
the withdrawal of a petition under subparagraph (A), a
new petition is filed seeking the imposition of duties on
both the subject merchandise of the withdrawn petition
and the subject merchandise from another country, the ad-
ministering authority and the Commission may use in the
investigation initiated pursuant to the new petition any
records compiled in an investigation conducted pursuant to
the withdrawn petition. This subparagraph applies only
with respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREE-
MENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), the administering authority may not terminate an in-
vestigation under paragraph (1) by accepting, with the
government of the country in which the countervailable
subsidy practice is alleged to occur, an understanding or
other kind of agreement to limit the volume of imports into
the United States of the subject merchandise unless the
administering authority is satisfied that termination on
the basis of that agreement is in the public interest.

(B) PUBLIC INTEREST FACTORS.—In making a decision
under subparagraph (A) regarding the public interest, the
administering authority shall take into account—

(i) whether, based upon the relative impact on
consumer prices and the availability of supplies of the
merchandise, the agreement would have a greater ad-
verse impact on United States consumers than the im-
position of countervailing duties;

(i1) the relative impact on the international eco-
nomic interests of the United States; and

(iii) the relative impact on the competitiveness of
the domestic industry producing the like merchandise,
including any such impact on employment and invest-
ment in that industry.

(C) PRIOR CONSULTATIONS.—Before making a decision
under subparagraph (A) regarding the public interest, the
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administering authority shall, to the extent practicable,

consult with—

(i) potentially affected consuming industries; and

(i) potentially affected producers and workers in
the domestic industry producing the like merchandise,
including producers and workers not party to the in-
vestigation.

(3) LIMITATION ON TERMINATION BY COMMISSION.—The
Commission may not terminate an investigation under para-
graph (1) before a preliminary determination is made by the
administering authority under section 703(b).

(b) AGREEMENTS To ELIMINATE OR OFFSET COMPLETELY A
COUNTERVAILABLE SUBSIDY OR TO CEASE EXPORTS OF SUBJECT
MERCHANDISE.—The administering authority may suspend an in-
vestigation if the government of the country in which the
countervailable subsidy practice is alleged to occur agrees, or ex-
porters who account for substantially all of the imports of the sub-
ject merchandise agree—

(1) to eliminate the countervailable subsidy completely or
to offset completely the amount of the net countervailable sub-
sidy, with respect to that merchandise exported directly or in-
directly to the United States, within 6 months after the date
on which the investigation is suspended, or

(2) to cease exports of that merchandise to the United
States within 6 months after the date on which the investiga-
tion is suspended.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority deter-
mines that extraordinary circumstances are present in a case,
it may suspend an investigation upon the acceptance of an
agreement from a government described in subsection (b), or
from exporters described in subsection (b), if the agreement
will eliminate completely the injurious effect of exports to the
United States of the subject merchandise.

(2) CERTAIN ADDITIONAL REQUIREMENTS.—Except in the
case of an agreement by a foreign government to restrict the
volume of imports of the subject merchandise into the United
States, the administering authority may not accept an agree-
ment under this subsection unless—

(A) the suppression or undercutting of price levels of
domestic products by imports of that merchandise will be
prevented, and

(B) at least 85 percent of the net countervailable sub-
sidy will be offset.

(3) QUANTITATIVE RESTRICTIONS AGREEMENTS.—The admin-
istering authority may accept an agreement with a foreign gov-
ernment under this subsection to restrict the volume of im-
ports of subject merchandise into the United States, but it may
not accept such an agreement with exporters.

(4) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

(A) EXTRAORDINARY CIRCUMSTANCES.—For purposes of
this subsection, the term “extraordinary circumstances”
means circumstances in which—
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(1) suspension of an investigation will be more
beneficial to the domestic industry than continuation
of the investigation, and

(i1) the investigation is complex.

(B) ComPLEX.—For purposes of this paragraph, the
term “complex” means—

(i) there are a large number of alleged
countervailable subsidy practices and the practices are
complicated,

(i1) the issues raised are novel, or

(iii) the number of exporters involved is large.

(d) ADDITIONAL RULES AND CONDITIONS.—

(1) PUBLIC INTEREST; MONITORING.—The administering au-
thority shall not accept an agreement under subsection (b) or
(c) unless—

(A) it is satisfied that suspension of the investigation
is in the public interest, and
(B) effective monitoring of the agreement by the

United States is practicable.

Where practicable, the administering authority shall provide to

the exporters who would have been subject to the agreement

the reasons for not accepting the agreement and, to the extent
possible, an opportunity to submit comments thereon. In apply-
ing subparagraph (A) with respect to any quantitative restric-
tion agreement under subsection (c), the administering author-
ity shall take into account, in addition to such other factors as
are considered necessary or appropriate, the factors set forth in
subsection (a)(2)(B) (i), (ii), and (iii) as they apply to the pro-
posed suspension and agreement, after consulting with the ap-
propriate consuming industries, producers, and workers re-

ferred to in subsection (a)(2)(C) (i) and (ii).

(2) EXPORTS OF MERCHANDISE TO UNITED STATES NOT TO
INCREASE DURING INTERIM PERIOD.—The administering author-
ity may not accept any agreement under subsection (b) unless
that agreement provides a means of ensuring that the quantity
of the merchandise covered by that agreement exported to the
United States during the period provided for elimination or off-
set of the countervailable subsidy or cessation of exports does
not exceed the quantity of such merchandise exported to the
United States during the most recent representative period de-
termined by the administering authority.

(3) REGULATIONS GOVERNING ENTRY OR WITHDRAWALS.—In
order to carry out an agreement concluded under subsection (b)
or (c), the administering authority is authorized to prescribe
regulations governing the entry, or withdrawal from ware-
house, for consumption of subject merchandise.

(e) SUSPENSION OF INVESTIGATION PROCEDURE.—Before an in-
vestigation may be suspended under subsection (b) or (c) the ad-
ministering authority shall—

(1) notify the petitioner of, and consult with the petitioner
concerning, its intention to suspend the investigation, and no-
tify other parties to the investigation and the Commission not
less than 30 days before the date on which it suspends the in-
vestigation,
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(2) provide a copy of the proposed agreement to the peti-
tioner at the time of the notification, together with an expla-
nation of how the agreement will be carried out and enforced
(including any action required of foreign governments), and of
how the agreement will meet the requirements of subsections
(b) and (d), or (¢) and (d), and

(3) permit all interested parties described in section 771(9)
to submit comments and information for the record before the
date on which notice of suspension of the investigation is pub-
lished under subsection (f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—

(1) IN GENERAL.—If the administering authority deter-
mines to suspend an investigation upon acceptance of an
agreement described in subsection (b) or (c), then—

(A) it shall suspend the investigation, publish notice of
suspension of the investigation, and issue an affirmative
preliminary determination under section 703(b) with re-
spect to the subject merchandise, unless it has previously
issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it
is conducting with respect to that merchandise, and

(C) the suspension of investigation shall take effect on
the day on which such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF
NET COUNTERVAILABLE SUBSIDY.—If the agreement accept-
ed by the administering authority is an agreement de-
scribed in subsection (b), then—

(1) notwithstanding the affirmative preliminary
determination required under paragraph (1)(A), the
liquidation of entries of subject merchandise shall not
be suspended under section 703(d)(2),

(i1) if the liquidation of entries of such merchan-
dise was suspended pursuant to a previous affirmative
preliminary determination in the same case with re-
spect to such merchandise, that suspension of liquida-
tion shall terminate, and

(iii) the administering authority shall refund any
cash deposit and release any bond or other security
deposited under section 703(d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted
by the administering authority is an agreement described
in subsection (c), then the liquidation of entries of the sub-
ject merchandise shall be suspended under section
703(d)(2), or, if the liquidation of entries of such merchan-
dise was suspended pursuant to a previous affirmative
preliminary determination in the same case, that suspen-
sion of liquidation shall continue in effect, subject to sub-
section (h)(3), but the security required under section
703(d)(1)(B) may be adjusted to reflect the effect of the
agreement.

(3) WHERE INVESTIGATION IS CONTINUED.—If, pursuant to
subsection (g), the administering authority and the Commis-

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

Sec. 704 TARIFF ACT OF 1930 260

sion continue an investigation in which an agreement has been

accepted under subsection (b) or (c), then—

(A) if the final determination by the administering au-
thority or the Commission under section 705 is negative,
the agreement shall have no force or effect and the inves-
tigation shall be terminated, or

(B) if the final determinations by the administering
authority and the Commission under such section are af-
firmative, the agreement shall remain in force, but the ad-
ministering authority shall not issue a countervailing duty
order in the case so long as—

(i) the agreement remains in force,

(i) the agreement continues to meet the require-
ments of subsections (b) and (d) or (¢) and (d), and

(iii) the parties to the agreement carry out their
obligations under the agreement in accordance with its
terms.

(g) INVESTIGATION To BE CONTINUED UPON REQUEST.—If the
administering authority, within 20 days after the date of publica-
tion of the notice of suspension of an investigation, receives a re-
quest for the continuation of the investigation from—

(1) the government of the country in which the
countervailable subsidy practice is alleged to occur, or

(2) an interested party described in subparagraph (C), (D),
(E), (F), or (G) of section 771(9) which is a party to the inves-
tigation,

then the administering authority and the Commission shall con-
tinue the investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL.—Within 20 days after the suspension of
an investigation under subsection (c), an interested party
which is a party to the investigation and which is described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) may, by
petition filed with the Commission and with notice to the ad-
ministering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review
petition under paragraph (1), the Commission shall, within 75
days after the date on which the petition is filed with it, deter-
mine whether the injurious effect of imports of the subject mer-
chandise is eliminated completely by the agreement. If the
Commission’s determination under this subsection is negative,
the investigation shall be resumed on the date of publication
of notice of such determination as if the affirmative prelimi-
nary determination under section 703(b) had been made on
that date.

(3) SUSPENSION OF LIQUIDATION TO CONTINUE DURING RE-
VIEW PERIOD.—The suspension of liquidation of entries of the
subject merchandise shall terminate at the close of the 20-day
period beginning on the day after the date on which notice of
suspension of the investigation is published in the Federal
Register, or, if a review petition is filed under paragraph (1)
with respect to the suspension of the investigation, in the case
of an affirmative determination by the Commission under
paragraph (2), the date on which notice of the affirmative de-
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termination by the Commission is published. If the determina-

tion of the Commission under paragraph (2) is affirmative,

then the administering authority shall—

(A) terminate the suspension of liquidation under sec-
tion 703(d)(2), and

(B) release any bond or other security, and refund any
cash deposit, required under section 703(d)(1)(B).

(i) VIOLATION OF AGREEMENT.—

(1) IN GENERAL.—If the administering authority deter-
mines that an agreement accepted under subsection (b) or (c)
is being, or has been, violated, or no longer meets the require-
ments of such subsection (other than the requirement, under
subsection (c)(1), of elimination of injury) and subsection (d),
then, on the date of publication of its determination, it shall—

(A) suspend liquidation under section 703(d)(2) of un-
liquidated entries of the merchandise made on or after the
later of—

(i) the date which is 90 days before the date of
publication of the notice of suspension of liquidation,
or

(i1) the date on which the merchandise, the sale or
export to the United States of which was in violation
of the agreement, or under an agreement which no
longer meets the requirements of subsections (b) and
(d) or (¢) and (d), was first entered, or withdrawn from
warehouse, for consumption.

(B) if the investigation was not completed, resume the
investigation as if its affirmative preliminary determina-
tion under section 703(b) were made on the date of its de-
termination under this paragraph,

(C) if the investigation was completed under sub-
section (g), issue a countervailing duty order under section
706(a) effective with respect to entries of merchandise the
liquidation of which was suspended,

(D) if it considers the violation to be intentional, notify
the Commissioner of Customs who shall take appropriate
action under paragraph (2), and

(E) notify the petitioner, interested parties who are or
were parties to the investigation, and the Commission of
its action under this paragraph.

(2) INTENTIONAL VIOLATION TO BE PUNISHED BY CIVIL PEN-
ALTY.—Any person who intentionally violates an agreement ac-
cepted by the administering authority under subsection (b) or
(c) shall be subject to a civil penalty assessed in the same
amount, in the same manner, and under the same procedure,
as the penalty imposed for a fraudulent violation of section
592(a) of this Act.

(j) DETERMINATION NOT To TAKE AGREEMENT INTO Ac-
COUNT.—In making a final determination under section 705, or in
conducting a review under section 751, in a case in which the ad-
ministering authority has terminated a suspension of investigation
under subsection (i)(1), or continued an investigation under sub-
section (g), the Commission and the administering authority shall
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consider all of the subject merchandise, without regard to the effect
of any agreement under subsection (b) or (c).

(k) TERMINATION OF INVESTIGATIONS INITIATED BY ADMIN-
ISTERING AUTHORITY.—The administering authority may terminate
any investigation initiated by the administering authority under
section 702(a) after providing notice of such termination to all par-
ties to the investigation.

(1) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a
regional industry determination under section 771(4)(C), the
administering authority shall offer exporters of the subject
merchandise who account for substantially all exports of that
merchandise for sale in the region concerned the opportunity

to enter into an agreement described in subsection (b) or (c).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any
agreement described in paragraph (1) shall be subject to all the
requirements imposed under this section for other agreements
under subsection (b) or (c), except that if the Commission
makes a regional industry determination described in para-
graph (1) in the final affirmative determination under section

705(b) but not in the preliminary affirmative determination

under section 703(a), any agreement described in paragraph (1)

may be accepted within 60 days after the countervailing duty

order is published under section 706.

(3) EFFECT OF SUSPENSION AGREEMENT ON COUNTER-

VAILING DUTY ORDER.—If an agreement described in paragraph
(1) is accepted after the countervailing duty order is published,
the administering authority shall rescind the order, refund any
cash deposit and release any bond or other security deposited
under section 703(d)(1)(B), and instruct the Customs Service
that entries of the subject merchandise that were made during
the period that the order was in effect shall be liquidated with-
out regard to countervailing duties.

SEC. 705. [19 U.S.C. 1671d]1 FINAL DETERMINATIONS.
(a) FINAL DETERMINATIONS BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL.—Within 75 days after the date of the pre-
liminary determination under section 703(b), the administering
authority shall make a final determination of whether or not
a countervailable subsidy is being provided with respect to the
subject merchandise; except that when an investigation under
this subtitle is initiated simultaneously with an investigation
under subtitle B, which involves imports of the same class or
kind of merchandise from the same or other countries, the ad-
ministering authority, if requested by the petitioner, shall ex-
tend the date of the final determination under this paragraph
to the date of the final determination of the administering au-
thority in such investigation initiated under subtitle B.

(2) CRITICAL CIRCUMSTANCES DETERMINATIONS.—If the
final determination of the administering authority is affirma-
tive, then that determination, in any investigation in which the
presence of critical circumstances has been alleged under sec-
tion 703(e), shall also contain a finding as to whether—
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(A) the countervailable subsidy is inconsistent with
the Subsidies Agreement, and

(B) there have been massive imports of the subject
merchandise over a relatively short period.

Such findings may be affirmative even though the preliminary
determination under section 703(e)(1) was negative.

(3) DE MINIMIS COUNTERVAILABLE SUBSIDY.—In making a
determination under this subsection, the administering author-
ity shall disregard any countervailable subsidy that is de mini-
mis as defined in section 703(b)(4).

(b) FINAL DETERMINATION BY COMMISSION.—

(1) IN GENERAL.—The Commission shall make a final de-
termination of whether—

(A) an industry in the United States—

(1) is materially injured, or

(i1) is threatened with material injury, or
(B) the establishment of an industry in the United

States is materially retarded,
by reason of imports, or sales (or the likelihood of sales) for im-
portation, of the merchandise with respect to which the admin-
istering authority has made an affirmative determination
under subsection (a). If the Commission determines that im-
ports of the subject merchandise are negligible, the investiga-
tion shall be terminated.

(2) PERIOD FOR INJURY DETERMINATION FOLLOWING AFFIRM-
ATIVE PRELIMINARY DETERMINATION BY ADMINISTERING AUTHOR-
ITY.—If the preliminary determination by the administering
authority under section 703(b) is affirmative, then the Commis-
sion shall make the determination required by paragraph (1)
before the later of—

(A) the 120th day after the day on which the admin-
istering authority makes its affirmative preliminary deter-
mination under section 703(b), or

(B) the 45th day after the day on which the admin-
istering authority makes its affirmative final determina-
tion under subsection (a).

(3) PERIOD FOR INJURY DETERMINATION FOLLOWING NEGA-
TIVE PRELIMINARY DETERMINATION BY ADMINISTERING AUTHOR-
ITY.—If the preliminary determination by the administering
authority under section 703(b) is negative, and its final deter-
mination under subsection (a) is affirmative, then the final de-
termination by the Commission under this subsection shall be
made within 75 days after the date of that affirmative final de-
termination.

(4) CERTAIN ADDITIONAL FINDINGS.—

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICA-
TION.—

(i) IN GENERAL.—If the finding of the admin-
istering authority under subsection (a)(2) is affirma-
tive, then the final determination of the Commission
shall include a finding as to whether the imports sub-
ject to the affirmative determination under subsection
(a)(2) are likely to undermine seriously the remedial
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effect of the countervailing duty order to be issued

under section 706.

(i1) FACTORS TO CONSIDER.—In making the evalua-
tion under clause (i), the Commission shall consider,
among other factors it considers relevant—

(I) the timing and the volume of the imports,

(I) any rapid increase in inventories of the
imports, and

(ITT) any other circumstances indicating that
the remedial effect of the countervailing duty
order will be seriously undermined.

(B) If the final determination of the Commission is
that there is no material injury but that there is threat of
material injury, then its determination shall also include
a finding as to whether material injury by reason of im-
ports of the merchandise with respect to which the admin-
istering authority has made an affirmative determination
under subsection (a) would have been found but for any
suspension of liquidation of entries of that merchandise.

(c) EFFECT OF FINAL DETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMIN-
ISTERING AUTHORITY.—If the determination of the admin-
istering authority under subsection (a) is affirmative, then—

(A) the administering authority shall make available
to the Commission all information upon which such deter-
mination was based and which the Commission considers
relevant to its determination, under such procedures as
the administering authority and the Commission may es-
tablish to prevent disclosure, other than with the consent
of the party providing it or under protective order, of any
information to which confidential treatment has been
given by the administering authority,

(B)(i) the administering authority shall—

D determine an estimated  individual
countervailable subsidy rate for each exporter and pro-
ducer individually investigated, and, in accordance
with paragraph (5), an estimated all-others rate for all
exporters and producers not individually investigated
and for new exporters and producers within the mean-
ing of section 751(a)(2)(B), or

(I1) if 777A(e)(2)(B)45 applies, determine a single
estimated country-wide subsidy rate, applicable to all
exporters and producers,

(i) shall order the posting of a cash deposit, bond, or
other security, as the administering authority deems ap-
propriate, for each entry of the subject merchandise in an
amount based on the estimated individual countervailable
subsidy rate, the estimated all-others rate, or the esti-
ma(;:ed country-wide subsidy rate, whichever is applicable,
an

(C) in cases where the preliminary determination by
the administering authority under section 703(b) was neg-

45S0 in original. Probably should read “if section 777A(e)(2)(B) applies”.
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ative, the administering authority shall order the suspen-

sion of liquidation under paragraph (2) of section 703(d).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINA-
TION.—If the determinations of the administering authority
and the Commission under subsections (a)(1) and (b)(1) are af-
firmative, then the administering authority shall issue a coun-
tervailing duty order under section 706(a). If either of such de-
terminations is negative, the investigation shall be terminated
upon the publication of notice of that negative determination
and the administering authority shall—

(A) terminate the suspension of liquidation under sec-
tion 703(d)(2), and

(B) release any bond or other security and refund any
cash deposit required under section 703(d)(1)(B).

(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER SUB-
SECTIONS (a)(2) AND (b)(4)a).—If the determination of the ad-
ministering authority or the Commission under subsection
(a)(2) and (b)(4)(A), respectively, is negative, then the admin-
istering authority shall—

(A) terminate any retroactive suspension of liquidation
required under paragraph (4) or section 703(e)(2), and

(B) release any bond or other security, and refund any
cash deposit required, under section 703(d)(1)(B) with re-
spect to entries of the merchandise the liquidation of
which was suspended retroactively under section 703(e)(2).
(4) EFFECT OF AFFIRMATIVE DETERMINATION UNDER SUB-

SECTION 2).—If the determination of the administering author-
ity under subsection (a)(2) is affirmative, then the admin-
istering authority shall—

(A) in cases where the preliminary determinations by
the administering authority under sections 703(b) and
703(e)(1) were both affirmative, continue the retroactive
suspension of liquidation and the posting of a cash deposit,
bond, or other security previously ordered under section
703(e)(2);

(B) in cases where the preliminary determination by
the administering authority under section 703(b) was af-
firmative, but the preliminary determination under section
703(e)(1) was negative, shall modify any suspension of lig-
uidation and security requirement previously ordered
under section 703(d) to apply to unliquidated entries of
merchandise entered, or withdrawn from warehouse, for
consumption on or after the date which is 90 days before
the date on which suspension of liquidation was first or-
dered; or

(C) in cases where the preliminary determination by
the administering authority under section 703(b) and was
negative, shall apply any suspension of liquidation and se-
curity requirement ordered under subsection 705(c)(1)(B)
to unliquidated entries of merchandise entered, or with-
drawn from warehouse, for consumption on or after the
date which is 90 days before the date on which suspension
of liquidation is first ordered.
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(5) METHOD FOR DETERMINING THE ALL-OTHERS RATE AND

THE COUNTRY-WIDE SUBSIDY RATE.—

(A) ALL-OTHERS RATE.—

(i) GENERAL RULE.—For purposes of this sub-
section and section 703(d), the all-others rate shall be
an amount equal to the weighted average
countervailable subsidy rates established for exporters
and producers individually investigated, excluding any
zero and de minimis countervailable subsidy rates,
and any rates determined entirely under section 776.

(i1)) EXCEPTION.—If the countervailable subsidy
rates established for all exporters and producers indi-
vidually investigated are zero or de minimis rates, or
are determined entirely under section 776, the admin-
istering authority may use any reasonable method to
establish an all-others rate for exporters and pro-
ducers not individually investigated, including aver-
aging the weighted average countervailable subsidy
rates determined for the exporters and producers indi-
vidually investigated.

(B) COUNTRY-WIDE SUBSIDY RATE.—The administering
authority may calculate a single country-wide subsidy rate,
applicable to all exporters and producers, if the admin-
istering authority limits its examination pursuant to sec-
tion 777A(e)(2)(B). The estimated country-wide rate deter-
mined wunder section 703(d)(1)(A)(ii) or paragraph
(1)B)E)II) of this subsection shall be based on industry-
wide data regarding the use of subsidies determined to be
countervailable.

(d) PUBLICATION OF NOTICE OF DETERMINATIONS.—Whenever
the administering authority or the Commission makes a determina-
tion under this section, it shall notify the petitioner, other parties
to the investigation, and the other agency of its determination and
of the facts and conclusions of law upon which the determination
is based, and it shall publish notice of its determination in the Fed-
eral Register.

(e) CORRECTION OF MINISTERIAL ERRORS.—The administering
authority shall establish procedures for the correction of ministerial
errors in final determinations within a reasonable time after the
determinations are issued under this section. Such procedures shall
ensure opportunity for interested parties to present their views re-
garding any such errors. As used in this subsection, the term “min-
isterial error” includes errors in addition, subtraction or other
arithmetic function, clerical errors resulting from inaccurate copy-
ing, duplication, or the like, and any other type of unintentional
error which the administering authority considers ministerial.

SEC. 706. [19 U.S.C. 1671e] ASSESSMENT OF DUTY.
(a) PUBLICATION OF COUNTERVAILING DUTY ORDER.—Within 7
days after being notified by the Commission of an affirmative de-
termination under section 705(b), the administering authority shall
publish a countervailing duty order which—
(1) directs customs officers to assess a countervailing duty
equal to the amount of the net countervailable subsidy deter-
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mined or estimated to exist, within 6 months after the date on
which the administering authority receives satisfactory infor-
mation upon which the assessment may be based, but in no
event later than 12 months after the end of the annual ac-
counting period of the manufacturer or exporter within which
the merchandise is entered, or withdrawn from warehouse, for
consumption,

(2) includes a description of the subject merchandise, in
such detail as the administering authority deems necessary,
and

(3) requires the deposit of estimated countervailing duties
pending liquidation of entries of merchandise at the same time
as estimated normal customs duties on that merchandise are
deposited.

(b) IMPOSITION OF DUTIES.—

(1) GENERAL RULE.—If the Commission, in its final deter-
mination under section 705(b), finds material injury or threat
of material injury which, but for the suspension of liquidation
under section 703(d)(2), would have led to a finding of material
injury, then entries of the merchandise subject to the counter-
vailing duty order, the liquidation of which has been sus-
pended under section 703(d)(2), shall be subject to the imposi-
tion of countervailing duties under section 701(a).

(2) SPECIAL RULE.—If the Commission, in its final deter-
mination under section 705(b), finds threat of material injury,
other than threat of material injury described in paragraph (1),
or material retardation of the establishment of an industry in
the United States, then merchandise subject to a counter-
vailing duty order which is entered, or withdrawn from ware-
house, for consumption on or after the date of publication of
notice of an affirmative determination of the Commission
under section 705(b) shall be subject to the imposition of coun-
tervailing duties under section 701(a), and the administering
authority shall release any bond or other security, and refund
any cash deposit made, to secure the payment of countervailing
duties with respect to entries of the merchandise entered, or
withdrawn from warehouse, for consumption before that date.
(c) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.—In an investigation under this subtitle in
which the Commission makes a regional industry determina-
tion under section 771(4)(C), the administering authority shall,
to the maximum extent possible, direct that duties be assessed
only on the subject merchandise of the specific exporters or
producers that exported the subject merchandise for sale in the
region concerned during the period of investigation.

(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS.—
After publication of the countervailing duty order, if the ad-
ministering authority finds that a new exporter or producer is
exporting the subject merchandise for sale in the region con-
cerned, the administering authority shall direct that duties be
assessed on the subject merchandise of the new exporter or
producer consistent with the provisions of section 751(a)(2)(B).
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SEC. 707. [19 U.S.C. 1671f] TREATMENT OF DIFFERENCE BETWEEN DE-
POSIT OF ESTIMATED COUNTERVAILING DUTY AND FINAL
ASSESSED DUTY UNDER COUNTERVAILING DUTY ORDER.

(a) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER SEC-
TION 703(d)(1)(B).—If the amount of a cash deposit, or the amount
of any bond or other security, required as security for an estimated
countervailing duty under section 703(d)(1)(B) is different from the
amount of the countervailing duty determined under a counter-
vailing duty order issued under section 706, then the difference for
entries of merchandise entered, or withdrawn from warehouse, for
consumption before notice of the affirmative determination of the
Commission under section 705(b) is published shall be—

(1) disregarded, to the extent that the cash deposit, bond,
or other security is lower than the duty under the order, or

(2) refunded or released, to the extent that the cash de-
posit, bond, or other security is higher than the duty under the
order.

(b) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER SEC-
TION 706(a)(3).—If the amount of an estimated countervailing duty
deposited under section 706(a)(3) is different from the amount of
the countervailing duty determined under a countervailing duty
order issued under section 706, then the difference for entries of
merchandise entered, or withdrawn from warehouse, for consump-
tion after notice of the affirmative determination of the Commis-
sion under section 705(b) is published shall be—

(1) collected, to the extent that the deposit under section
706(a)(3) is lower than the duty determined under the order,
or

(2) refunded, to the extent that the deposit under section
706(a)(3) is higher than the duty determined under the order,

together with interest as provided by section 778.
SEC. 708. [19 U.S.C. 1671g] EFFECT OF DEROGATION OF EXPORT-IM-
PORT BANK FINANCING.

Nothing in this title shall be interpreted as superseding the
provisions of section 1912 of the Export-Import Bank Act Amend-
ments of 1978, except that in the event of an assessment of duty
based on a derogation under section 706 or action under section
703(d)(1)(B), the Secretary of the Treasury shall not authorize the
Bank to provide guarantees, insurance and credits to competing
United States sellers pursuant to section 1912 of such Act.

SEC. 709. [19 U.S.C. 1671h] CONDITIONAL PAYMENT OF COUNTER-
VAILING DUTY.

(a) IN GENERAL.—For all entries, or withdrawals from ware-
house, for consumption of merchandise subject to a countervailing
duty order on or after the date of publication of such order, no cus-
toms officer may deliver merchandise of that class or kind to the
person by whom or for whose account it was imported unless that
person complies with the requirement of subsection (b) and depos-
its with the appropriate customs officer an estimated counter-
vailing duty in an amount determined by the administering author-
ity.

(b) IMPORTER REQUIREMENTS.—In order to meet the require-
ments of this subsection, a person shall—
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(1) furnish, or arrange to have furnished, to the appro-
priate customs officer such information as the administering
authority deems necessary for ascertaining any countervailing
duty to be imposed under this subtitle,

(2) maintain and furnish to the customs officer such
records concerning such merchandise as the administering au-
thority, by regulation, requires, and

(3) pay, or agree to pay on demand, to the customs officer
the amount of countervailing duty imposed under this subtitle
on that merchandise.

Subtitle B—Imposition of Antidumping Duties

SEC. 731. [19 U.S.C. 1673] ANTIDUMPING DUTIES IMPOSED.
If—

(1) the administering authority determines that a class or
kind of foreign merchandise is being, or is likely to be, sold in
the United States at less than its fair value, and

(2) the Commission determines that—

(A) an industry in the United States—

(i) is materially injured, or

(i1) is threatened with material injury, or
(B) the establishment of an industry in the United

States is materially retarded,
by reason of imports of that merchandise or by reason of sales
(or the likelihood of sales) of that merchandise for importation,

then there shall be imposed upon such merchandise an anti-
dumping duty, in addition to any other duty imposed, in an amount
equal to the amount by which the normal value exceeds the export
price (or the constructed export price) for the merchandise. For
purposes of this subsection and section 735(b)(1), a reference to the
sale of foreign merchandise includes the entering into of any leas-
ing arrangement regarding the merchandise that is equivalent to
the sale of the merchandise.

SEC. 732. [19 U.S.C. 1673a] PROCEDURES FOR INITIATING AN ANTI-

DUMPING DUTY INVESTIGATION.
(a) INITIATION BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL.—An antidumping duty investigation shall
be initiated whenever the administering authority determines,
from information available to it, that a formal investigation is
warranted into the question of whether the elements necessary
for the imposition of a duty under section 731 exist.

(2) CASES INVOLVING PERSISTENT DUMPING.—

(A) MONITORING.—The administering authority may
establish a monitoring program with respect to imports of

a class or kind of merchandise from any additional sup-

plier country for a period not to exceed one year if—

(i) more than one antidumping order is in effect
with respect to that class or kind of merchandise;

(ii) in the judgment of the administering authority
there is reason to believe or suspect an extraordinary
pattern of persistent injurious dumping from one or
more additional supplier countries; and
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(iii) in the judgment of the administering author-
ity this extraordinary pattern is causing a serious
commercial problem for the domestic industry.

(B) If during the period of monitoring referred to in
subparagraph (A), the administering authority determines
that there is sufficient information to initiate46 a formal
investigation under this subsection regarding an additional
supplier country, the administering authority shall imme-
diately commence 46 such an investigation.

(C) DEFINITION.—For purposes of this paragraph, the
term “additional supplier country” means a country re-
garding which no antidumping investigation is currently
pending, and no antidumping duty order is currently in ef-
fect, with respect to imports of the class or kind of mer-
chandise covered by subparagraph (A).

(D) EXPEDITIOUS ACTION.—The administering author-
ity and the Commission, to the extent practicable, shall ex-
pedite proceedings under this subtitle undertaken as a re-
sult of a formal investigation initiated under subparagraph
(B).

(b) INITIATION BY PETITION.—

(1) PETITION REQUIREMENTS.—An antidumping proceeding
shall be initiated whenever an interested party described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) files a
petition with the administering authority, on behalf of an in-
dustry, which alleges the elements necessary for the imposition
of the duty imposed by section 731, and which is accompanied
by information reasonably available to the petitioner sup-
porting those allegations. The petition may be amended at
such time, and upon such conditions, as the administering au-
thority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION.—The peti-
tioner shall file a copy of the petition with the Commission on
the same day as it is filed with the administering authority.

(3) ACTION WITH RESPECT TO PETITIONS.—

(A) NOTIFICATION OF GOVERNMENTS.—Upon receipt of
a petition filed under paragraph (1), the administering au-
thority shall notify the government of any exporting coun-
try named in the petition by delivering a public version of
the petition to an appropriate representative of such coun-
try.

(B) ACCEPTANCE OF COMMUNICATIONS.—The admin-
istering authority shall not accept any unsolicited oral or
written communication from any person other than an in-
terested party described in section 771(9) (C), (D), (E), (F),
or (G) before the administering authority makes its deci-
sion whether to initiate an investigation, except as pro-
vided in subsection (c)(4)(D), and except for inquiries re-
garding the status of the administering authority’s consid-
eration of the petition.

46 Section 233(a)(6)(C) of P.L. 103-465 amended this subparagraph by striking “commence”
and inserting “initiate”. The word “commence” appears twice, but executed the first place such
term appears.
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(C) NONDISCLOSURE OF CERTAIN INFORMATION.—The
administering authority and the Commission shall not dis-
close information with regard to any draft petition sub-
mitted for review and comment before it is filed under
paragraph (1).

(c) PETITION DETERMINATION.—

(1) IN GENERAL.—

(A) TIME FOR INITIAL DETERMINATION.—Except as pro-
vided in subparagraph (B), within 20 days after the date
on which a petition is filed under subsection (b), the ad-
ministering authority shall—

(i) after examining, on the basis of sources readily
available to the administering authority, the accuracy
and adequacy of the evidence provided in the petition,
determine whether the petition alleges the elements
necessary for the imposition of a duty under section
731 and contains information reasonably available to
the petitioner supporting the allegations, and

(i) determine if the petition has been filed by or
on behalf of the industry.

(B) EXTENSION OF TIME.—In any case in which the ad-
ministering authority is required to poll or otherwise de-
termine support for the petition by the industry under
paragraph (4)(D), the administering authority may, in ex-
ceptional circumstances, apply subparagraph (A) by sub-
stituting “a maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAME MER-
CHANDISE AS AN ORDER THAT HAS BEEN REVOKED.—If a pe-
tition is filed under this section with respect to merchan-
dise that was the subject merchandise of—

(i) an antidumping duty order or finding that was
revoked under section 751(d) in the 24 months pre-
ceding the date the petition is filed, or

(i1) a suspended investigation that was terminated
under section 751(d) in the 24 months preceding the
date the petition is filed,

the administering authority and the Commission shall, to

the maximum extent practicable, expedite any investiga-

tion initiated under this section with respect to the peti-
tion.

(2) AFFIRMATIVE DETERMINATIONS.—If the determinations
under clauses (i) and (ii) of paragraph (1)(A) are affirmative,
the administering authority shall initiate an investigation to
determine whether the subject merchandise is being, or is like-
ly to be, sold in the United States at less than its fair value.

(3) NEGATIVE DETERMINATIONS.—If the determination
under clause (i) or (ii) of paragraph (1)(A) is negative, the ad-
ministering authority shall dismiss the petition, terminate the
proceeding, and notify the petitioner in writing of the reasons
for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.—

(A) GENERAL RULE.—For purposes of this subsection,
the administering authority shall determine that the peti-
tion has been filed by or on behalf of the industry, if—
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(i) the domestic producers or workers who support
the petition account for at least 25 percent of the total
production of the domestic like product, and

(i1) the domestic producers or workers who sup-
port the petition account for more than 50 percent of
the production of the domestic like product produced
by that portion of the industry expressing support for
or opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.—

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS.—
In determining industry support under subparagraph
(A), the administering authority shall disregard the
position of domestic producers who oppose the peti-
tion, if such producers are related to foreign producers,
as defined in section 771(4)(B)(ii), unless such domes-
tic producers demonstrate that their interests as do-
mestic producers would be adversely affected by the
imposition of an antidumping duty order.

(ii) PRODUCERS WHO ARE IMPORTERS.—The admin-
istering authority may disregard the position of do-
mestic producers of a domestic like product who are
importers of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES.—If the
petition alleges the industry is a regional industry, the ad-
ministering authority shall determine whether the petition
has been filed by or on behalf of the industry by applying
subparagraph (A) on the basis of production in the region.

(D) POLLING THE INDUSTRY.—If the petition does not
establish support of domestic producers or workers ac-
counting for more than 50 percent of the total production
o}f1 tlllle domestic like product, the administering authority
shall—

(i) poll the industry or rely on other information
in order to determine if there is support for the peti-
tion as required by subparagraph (A), or

(i1) if there is a large number of producers in the
industry, the administering authority may determine
industry support for the petition by using any statis-
tically valid sampling method to poll the industry.

(E) COMMENTS BY INTERESTED PARTIES.—Before the
administering authority makes a determination with re-
spect to initiating an investigation, any person who would
qualify as an interested party under section 771(9) if an
investigation were initiated, may submit comments or in-
formation on the issue of industry support. After the ad-
ministering authority makes a determination with respect
to initiating an investigation, the determination regarding
industry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS OR WORKERS.—
For purposes of this subsection, the term “domestic producers
or workers” means those interested parties who are eligible to
file a petition under subsection (b)(1).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION.—The ad-
ministering authority shall—
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(1) notify the Commission immediately of any determina-
tion it makes under subsection (a) or (c¢), and

(2) if the determination is affirmative, make available to
the Commission such information as it may have relating to
the matter under investigation, under such procedures as the
administering authority and the Commission may establish to
prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information to
which confidential treatment has been given by the admin-
istering authority.

(e) INFORMATION REGARDING CRITICAL CIRCUMSTANCES.—If, at
any time after the initiation of an investigation under this subtitle,
the administering authority finds a reasonable basis to suspect
that—

(1) there is a history of dumping in the United States or
elsewhere of the subject merchandise, or
(2) the person by whom, or for whose account, the mer-
chandise was imported knew, or should have known, that the
exporter was selling the subject merchandise at less than its
fair value,
the administering authority may request the Commissioner of Cus-
toms to compile information on an expedited basis regarding en-
tries of the subject merchandise. Upon receiving such request, the
Commissioner of Customs shall collect information regarding the
volume and value of entries of the subject merchandise and shall
transmit such information to the administering authority at such
times as the administering authority shall direct (at least once
every 30 days), until a final determination is made under section
735(a), the investigation is terminated, or the administering au-
thority withdraws the request.

SEC. 733. [19 U.S.C. 1673b] PRELIMINARY DETERMINATIONS.
(a) DETERMINATION BY COMMISSION OF REASONABLE INDICA-
TION OF INJURY.—
(1) GENERAL RULE.—Except in the case of a petition dis-
missed by the administering authority under section 732(c)(3),
the Commission, within the time specified in paragraph (2),
shall determine, based on the information available to it at the
time of the determination, whether there is a reasonable indi-
cation that—
(A) an industry in the United States—
(1) is materially injured, or
(i1) is threatened with material injury, or
(B) the establishment of an industry in the United
States is materially retarded,
by reason of imports of the subject merchandise and that im-
ports of the subject merchandise are not negligible. If the Com-
mission finds that imports of the subject merchandise are neg-
ligible or otherwise makes a negative determination under this
paragraph, the investigation shall be terminated.
(2) TIME FOR COMMISSION DETERMINATION.—The Commis-
sion shall make the determination described in paragraph (1)—
(A) in the case of a petition filed under section
732(b)—
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(1) within 45 days after the date on which the peti-
tion is filed, or

(i1) if the time has been extended pursuant to sec-
tion 732(c)(1)(B), within 25 days after the date on
which the Commission receives notice from the admin-
istering authority of initiation of the investigation, and
(B) in the case of an investigation initiated under sec-

tion 732(a), within 45 days after the date on which the
Commission receives notice from the administering author-
ity that an investigation has been initiated under such sec-
tion.
(b) PRELIMINARY DETERMINATION BY ADMINISTERING AUTHOR-
ITY.—
(1) PERIOD OF ANTIDUMPING DUTY INVESTIGATION.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), within 140 days after the date on which the admin-
istering authority initiates an investigation under section
732(c), or an investigation is initiated under section 732(a),
but not before an affirmative determination by the Com-
mission under subsection (a) of this section, the admin-
istering authority shall make a determination, based upon
the information available to it at the time of the deter-
mination, of whether there is a reasonable basis to believe
or suspect that the merchandise is being sold, or is likely
to be sold at less than fair value.

(B) IF CERTAIN SHORT LIFE CYCLE MERCHANDISE IN-
VOLVED.—If a petition filed under section 732(b), or an in-
vestigation initiated under section 732(a), concerns short
life cycle merchandise that is included in a product cat-
egory established under section 739(a), subparagraph (A)
shall be applied—

(1) by substituting “100 days” for “140 days” if
manufacturers that are second offenders account for a
significant proportion of the merchandise under inves-
tigation, and

(i1) by substituting “80 days” for “140 days” if
manufacturers that are multiple offenders account for
a significant proportion of the merchandise under in-
vestigation.

(C) DEFINITIONS OF OFFENDERS.—For purposes of sub-
paragraph (B)—

(1) the term “second offender” means a manufac-
turer that is specified in 2 affirmative dumping deter-
minations (within the meaning of section 739) as the
manufacturer of short life cycle merchandise that is—

(I) specified in both such determinations, and
(IT) within the scope of the product category

referred to in subparagraph (B).

(i1) the term “multiple offender” means a manufac-
turer that is specified in 3 or more affirmative dump-
ing determinations (within the meaning of section 739)
as the manufacturer of short life cycle merchandise
that is—
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d(I) specified in each of such determinations,
an

(IT) within the scope of the product category
referred to in subparagraph (B).

(2) PRELIMINARY DETERMINATION TUNDER WAIVER OF
VERIFICATION.—Within 75 days after the initiation of an inves-
tigation, the administering authority shall cause an official
designated for such purpose to review the information con-
cerning the case received during the first 60 days of the inves-
tigation, and, if there appears to be sufficient information
available upon which the preliminary determination can rea-
sonably be based, to disclose to the petitioner and any inter-
ested party, then a party to the proceedings that requests such
disclosure, all available non-confidential information and all
other information which is disclosed pursuant to section 777.
Within 3 days (not counting Saturdays, Sundays, or legal pub-
lic holidays) after such disclosure, the petitioner and each
party which is an interested party described in subparagraph
(C), (D), (E), (F), or (G) of section 771(9) to whom such disclo-
sure was made may furnish to the administering authority an
irrevocable written waiver of verification of the information re-
ceived by the authority, and an agreement that it is willing to
have a preliminary determination made on the basis of the
record then available to the authority. If a timely waiver and
agreement have been received from the petitioner and each
party which is an interested party described in subparagraph
(C), (D), (E), (F), or (G) of section 771(9) to whom the disclosure
was made, and the authority finds that sufficient information
is then available upon which the preliminary determination
can reasonably be based, a preliminary determination shall be
made within 90 days after the initiation of the investigation on
the basis of the record established during the first 60 days
after the investigation was initiated.

(3) DE MINIMIS DUMPING MARGIN.—In making a determina-
tion under this subsection, the administering authority shall
disregard any weighted average dumping margin that is de
minimis. For purposes of the preceding sentence, a weighted
average dumping margin is de minimis if the administering
authority determines that it is less than 2 percent ad valorem
or the equivalent specific rate for the subject merchandise.

(¢) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED
CASES.—

(1) IN GENERAL.—If—

(A) the petitioner makes a timely request for an exten-
sion of the period within which the determination must be
made under subsection (b)(1), or

(B) the administering authority concludes that the
parties concerned are cooperating and determines that—

(i) the case is extraordinarily complicated by rea-
son of—

(I) the number and complexity of the trans-
actions to be investigated or adjustments to be
considered,

(IT) the novelty of the issues presented, or

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

Sec. 733 TARIFF ACT OF 1930 216

(ITII) the number of firms whose activities
must be investigated, and
(i1) additional time is necessary to make the pre-
liminary determination,

then the administering authority may postpone making the
preliminary determination under subsection (b)(1) until not
later than the 190th day after the date on which the admin-
istering authority initiates an investigation under section
732(c), or an investigation is initiated under section 732(a). No
extension of a determination date may be made under this
paragraph for any investigation in which a determination date
provided for in subsection (b)(1)(B) applies unless the peti-
tioner submits written notice to the administering authority of
its consent to the extension.

(2) NOTICE OF POSTPONEMENT.—The administering author-
ity shall notify the parties to the investigation, not later than
20 days before the date on which the preliminary determina-
tion would otherwise be required under subsection (b)(1), if it
intends to postpone making the preliminary determination
under paragraph (1). The notification shall include an expla-
nation of the reasons for the postponement, and notice of the
postponement shall be published in the Federal Register.

(d) EFFECT OF DETERMINATION BY THE ADMINISTERING AU-
THORITY.—If the preliminary determination of the administering
authority under subsection (b) is affirmative, the administering au-
thority—

(1)(A) shall—

(i) determine an estimated weighted average dumping
margin for each exporter and producer individually inves-
tigated, and

(i1) determine, in accordance with section 735(c)(5), an
estimated all-others rate for all exporters and producers
not individually investigated, and
(B) shall order the posting of a cash deposit, bond, or other

security, as the administering authority deems appropriate, for

each entry of the subject merchandise in an amount based on
the estimated weighted average dumping margin or the esti-
mated all-others rate, whichever is applicable,

(2) shall order the suspension of liquidation of all entries
of merchandise subject to the determination which are entered,
or withdrawn from warehouse, for consumption on or after the
later of—

(A) the date on which notice of the determination is
published in the Federal Register, or

(B) the date that is 60 days after the date on which
notice of the determination to initiate the investigation is
published in the Federal Register, and
(3) shall make available to the Commission all information

upon which such determination was based and which the Com-

mission considers relevant to its injury determination, under

such procedures as the administering authority and the Com-

mission may establish to prevent disclosure, other than with

the consent of the party providing it or under protective order,
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of any information to which confidential treatment has been
given by the administering authority.
The instructions of the administering authority under paragraphs
(1) and (2) may not remain in effect for more than 4 months, except
that the administering authority may, at the request of exporters
representing a significant proportion of exports of the subject mer-
chandise, extend that 4-month period to not more than 6 months.

(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical -cir-
cumstances in its original petition, or by amendment at any
time more than 20 days before the date of a final determina-
tion by the administering authority, then the administering
authority shall promptly (at any time after the initiation of the
investigation under this subtitle) determine, on the basis of the
information available to it at that time, whether there is a rea-
sonable basis to believe or suspect that—

(A)d) there is a history of dumping and material in-
jury by reason of dumped imports in the United States or
elsewhere of the subject merchandise, or

(i) the person by whom, or for whose account, the
merchandise was imported knew or should have known
that the exporter was selling the subject merchandise at
less than its fair value and that there was likely to be ma-
terial injury by reason of such sales, and

(B) there have been massive imports of the subject
merchandise over a relatively short period.

The administering authority shall be treated as having made

an affirmative determination under subparagraph (A) in any

investigation to which subsection (b)(1)(B) is applied.

(2) SUSPENSION OF LIQUIDATION.—If the determination of
the administering authority under paragraph (1) is affirmative,
then any suspension of liquidation ordered under subsection
(d)(2) shall apply, or, if notice of such suspension of liquidation
is already published, be amended to apply, to unliquidated en-
tries of merchandise entered, or withdrawn from warehouse,
for consumption on or after the later of—

(A) the date which is 90 days before the date on which
the suspension of liquidation was first ordered, or

(B) the date on which notice of the determination to
initiate the investigation is published in the Federal Reg-
ister.

(f) NOTICE OF DETERMINATION.—Whenever the Commission or
the administering authority makes a determination under this sec-
tion, the Commission or the administering authority, as the case
may be, shall notify the petitioner, and other parties to the inves-
tigation, and the Commission or the administering authority
(whichever is appropriate) of its determination. The administering
authority shall include with such notification the facts and conclu-
sions on which its determination is based. Not later than 5 days
after the date on which the determination is required to be made
under subsection (a)(2), the Commission shall transmit to the ad-
ministering authority the facts and conclusions on which its deter-
mination is based.
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SEC. 734. [19 U.S.C. 1673c] TERMINATION OR SUSPENSION OF INVES-
TIGATION.
(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF PE-
TITION.—
(1) IN GENERAL.—

(A) WITHDRAWAL OF PETITION.—Except as provided in
paragraphs (2) and (3), an investigation under this subtitle
may be terminated by either the administering authority
or the Commission, after notice to all parties to the inves-
tigation, upon withdrawal of the petition by the petitioner
or by the administering authority if the investigation was
initiated under section 732(a).

(B) REFILING OF PETITION.—If, within 3 months after
the withdrawal of a petition under subparagraph (A), a
new petition is filed seeking the imposition of duties on
both the subject merchandise of the withdrawn petition
and the subject merchandise from another country, the ad-
ministering authority and the Commission may use in the
investigation initiated pursuant to the new petition any
records compiled in an investigation conducted pursuant to
the withdrawn petition. This subparagraph applies only
with respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREE-
MENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), the administering authority may not terminate an in-
vestigation under paragraph (1) by accepting an under-
standing or other kind of agreement to limit the volume of
imports into the United States of the subject merchandise
unless the administering authority is satisfied that termi-
nation on the basis of that agreement is in the public in-
terest.

(B) PUBLIC INTEREST FACTORS.—In making a decision
under subparagraph (A) regarding the public interest the
administering authority shall take into account—

(i) whether, based upon the relative impact on
consumer prices and the availability of supplies of the
merchandise, the agreement would have a greater ad-
verse impact on United States consumers than the im-
position of antidumping duties;

(i) the relative impact on the international eco-
nomic interests of the United States; and

(iii) the relative impact on the competitiveness of
the domestic industry producing the like merchandise,
including any such impact on employment and invest-
ment in that industry.

(C) PRIOR CONSULTATIONS.—Before making a decision
under subparagraph (A) regarding the public interest, the
administering authority shall, to the extent practicable,
consult with—

(i) potentially affected consuming industries; and

(i) potentially affected producers and workers in
the domestic industry producing the like merchandise,
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including producers and workers not party to the in-

vestigation.

(3) LIMITATION ON TERMINATION BY COMMISSION.—The
Commission may not terminate an investigation under para-
graph (1) before a preliminary determination is made by the
administering authority under section 733(b).

(b) AGREEMENTS TO ELIMINATE COMPLETELY SALES AT LESS
THAN FAIR VALUE OR To CEASE EXPORTS OF MERCHANDISE.—The
administering authority may suspend an investigation if the ex-
porters of the subject merchandise who account for substantially all
of the imports of that merchandise agree—

(1) to cease exports of the merchandise to the United
States within 6 months after the date on which the investiga-
tion is suspended, or

(2) to revise their prices to eliminate completely any
amount by which the normal value of the merchandise which
is the subject of the agreement exceeds the export price (or the
constructed export price) of that merchandise.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority deter-
mines that extraordinary circumstances are present in a case,
it may suspend an investigation upon the acceptance of an
agreement to revise prices from exporters of the subject mer-
chandise who account for substantially all of the imports of
that merchandise into the United States, if the agreement will
eliminate completely the injurious effect of exports to the
United States of that merchandise and if—

(A) the suppression or undercutting of price levels of
domestic products by imports of that merchandise will be
prevented, and

(B) for each entry of each exporter the amount by
which the estimated normal value exceeds the export price
(or the constructed export price) will not exceed 15 percent
of the weighted average amount by which the estimated
normal value exceeded the export price (or the constructed
export price) for all less-than-fair-value entries of the ex-
porter examined during the course of the investigation.

(2) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

(A) EXTRAORDINARY CIRCUMSTANCES.—For purposes of
this subsection, the term “extraordinary circumstances”
means circumstances in which—

(1) suspension of an investigation will be more
beneficial to the domestic industry than continuation
of the investigation, and

(i1) the investigation is complex.

(B) CoMPLEX.—For purposes of this paragraph, the
term “complex” means—

(i) there are a large number of transactions to be
investigated or adjustments to be considered,

(i1) the issues raised are novel, or

(iii) the number of firms involved is large.

(d) ADDITIONAL RULES AND CONDITIONS.—The administering
authority may not accept an agreement under subsection (b) or (c)
unless—
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(1) it is satisfied that suspension of the investigation is in
the public interest, and

(2) effective monitoring of the agreement by the United
States is practicable.

Where practicable, the administering authority shall provide to the
exporters who would have been subject to the agreement the rea-
sons for not accepting the agreement and, to the extent possible,
an opportunity to submit comments thereon.

(e) SUSPENSION OF INVESTIGATION PROCEDURE.—Before an in-
vestigation may be suspended under subsection (b) or (c) the ad-
ministering authority shall—

(1) notify the petitioner of, and consult with the petitioner
concerning, its intention to suspend the investigation, and no-
tify other parties to the investigation and the Commission not
less than 30 days before the date on which it suspends the in-
vestigation,

(2) provide a copy of the proposed agreement to the peti-
tioner at the time of the notification, together with an expla-
nation of how the agreement will be carried out and enforced,
and of how the agreement will meet the requirements of sub-
sections (b) and (d) or (¢) and (d), and

(3) permit all interested parties described in section 771(9)
to submit comments and information for the record before the
date on which notice of suspension of the investigation is pub-
lished under subsection (f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—

(1) IN GENERAL.—If the administering authority deter-
mines to suspend an investigation upon acceptance of an
agreement described in subsection (b) or (c), then—

(A) it shall suspend the investigation, publish notice of
suspension of the investigation, and issue an affirmative
preliminary determination under section 733(b) with re-
spect to the subject merchandise, unless it has previously
issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it
is conducting with respect to that merchandise, and

(C) the suspension of investigation shall take effect on
the day on which such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF
DUMPING MARGIN.—If the agreement accepted by the ad-
ministering authority is an agreement described in sub-
section (b), then—

(i) notwithstanding the affirmative preliminary
determination required under paragraph (1)(A), the
liquidation of entries of subject merchandise shall not
be suspended under section 733(d)(2),

(i1) if the liquidation of entries of such merchan-
dise was suspended pursuant to a previous affirmative
preliminary determination in the same case with re-
spect to such merchandise, that suspension of liquida-
tion shall terminate, and
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(iii) the administering authority shall refund any
cash deposit and release any bond or other security
deposited under section 733(d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted
by the administering authority is an agreement described
in subsection (c), the liquidation of entries of the subject
merchandise shall be suspended under section 733(d)(2),
or, if the liquidation of entries of such merchandise was
suspended pursuant to a previous affirmative preliminary
determination in the same case, that suspension of liquida-
tion shall continue in effect, subject to subsection (h)(3),
but the security required under section 733(d)(1)(B) may
be adjusted to reflect the effect of the agreement.

(3) WHERE INVESTIGATION IS CONTINUED.—If, pursuant to
subsection (g), the administering authority and the Commis-
sion continue an investigation in which an agreement has been
accepted under subsection (b) or (c), then—

(A) if the final determination by the administering au-
thority or the Commission under section 735 is negative,
the agreement shall have no force or effect and the inves-
tigation shall be terminated, or

(B) if the final determinations by the administering
authority and the Commission under such section are af-
firmative, the agreement shall remain in force, but the ad-
ministering authority shall not issue an antidumping duty
order in the case so long as—

(1) the agreement remains in force,

(ii) the agreement continues to meet the require-
ments of subsections (b) and (d), or (¢) and (d), and

(iii) the parties to the agreement carry out their
obligations under the agreement in accordance with its
terms.

(g) INVESTIGATION To BE CONTINUED UPON REQUEST.—If the
administering authority, within 20 days after the date of publica-
tion of the notice of suspension of an investigation, receives a re-
quest for the continuation of the investigation from—

(1) an exporter or exporters accounting for a significant
proportion of exports to the United States of the subject mer-
chandise, or

(2) an interested party described in subparagraph (C), (D),
(E), (F), or (G) of section 771(9) which is a party to the inves-
tigation,

then the administering authority and the Commission shall con-
tinue the investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL.—Within 20 days after the suspension of
an investigation under subsection (c), an interested party
which is a party to the investigation and which is described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) may, by
petition filed with the Commission and with notice to the ad-
ministering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review
petition under paragraph (1), the Commission shall, within 75
days after the date on which the petition is filed with it, deter-
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mine whether the injurious effect of imports of the subject mer-
chandise is eliminated completely by the agreement. If the
Commission’s determination under this subsection is negative,
the investigation shall be resumed on the date of publication
of notice of such determination as if the affirmative prelimi-
nary determination under section 733(b) had been made on
that date.

(3) SUSPENSION OF LIQUIDATION TO CONTINUE DURING RE-
VIEW PERIOD.—The suspension of liquidation of entries of the
subject merchandise shall terminate at the close of the 20-day
period beginning on the day after the date on which notice of
suspension of the investigation is published in the Federal
Register, or, if a review petition is filed under paragraph (1)
with respect to the suspension of the investigation, in the case
of an affirmative determination by the Commission under
paragraph (2), the date on which notice of an affirmative deter-
mination by the Commission is published. If the determination
of the Commission under paragraph (2) is affirmative, then the
administering authority shall—

(A) terminate the suspension of liquidation under sec-
tion 733(d)(2), and

(B) release any bond or other security, and refund any
cash deposit, required under section 733(d)(1)(B).

(i) VIOLATION OF AGREEMENT.—

(1) IN GENERAL.—If the administering authority deter-
mines that an agreement accepted under subsection (b) or (c)
is being, or has been, violated, or no longer meets the require-
ments of such subsection (other than the requirement, under
subsection (c)(1), of elimination of injury) and subsection (d),
then, on the date of publication of its determination, it shall—

(A) suspend liquidation under section 733(d)(2) of un-
liquidated entries of the merchandise made on the later
of—

(i) the date which is 90 days before the date of
publication of the notice of suspension of liquidation,
or

(i1) the date on which the merchandise, the sale or
export to the United States of which was in violation
of the agreement, or under an agreement which no
longer meets the requirements of subsections (b) and
(d) or (¢) and (d), was first entered, or withdrawn from
warehouse, for consumption,

(B) if the investigation was not completed, resume the
investigation as if its affirmative preliminary determina-
tion were made on the date of its determination under this
paragraph,

(C) if the investigation was completed under sub-
section (g), issue an antidumping duty order under section
736(a) effective with respect to entries of merchandise lig-
uidation of which was suspended,

(D) if it considers the violation to be intentional, notify
the Commissioner of Customs who shall take appropriate
action under paragraph (2), and

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

283 TARIFF ACT OF 1930 Sec. 734

(E) notify the petitioner, interested parties who are or
were parties to the investigation, and the Commission of
its action under this paragraph.

(2) INTENTIONAL VIOLATION TO BE PUNISHED BY CIVIL PEN-
ALTY.—Any person who intentionally violates an agreement ac-
cepted by the administering authority under subsection (b) or
(c) shall be subject to a civil penalty assessed in the same
amount, in the same manner, and under the same procedures,
as the penalty imposed for a fraudulent violation of section
592(a) of this Act.

(j) DETERMINATION NoOT To TAKE AGREEMENT INTO Ac-
COUNT.—In making a final determination under section 735, or in
conducting a review under section 751, in a case in which the ad-
ministering authority has terminated a suspension of investigation
under subsection (i)(1), or continued an investigation under sub-
section (g), the Commission and the administering authority shall
consider all of the subject merchandise, without regard to the effect
of any agreement under subsection (b) or (c).

(k) TERMINATION OF INVESTIGATION INITIATED BY ADMIN-
ISTERING AUTHORITY.—The administering authority may terminate
any investigation initiated by the administering authority under
section 732(a) after providing notice of such termination to all par-
ties to the investigation.

(1) SPECIAL RULE FOR NONMARKET ECONOMY COUNTRIES.—

(1) IN GENERAL.—The administering authority may sus-
pend an investigation under this subtitle upon acceptance of an
agreement with a nonmarket economy country to restrict the
volume of imports into the United States of the merchandise
under investigation only if the administering authority deter-
mines that—

(A) such agreement satisfies the requirements of sub-
section (d), and

(B) will prevent the suppression or undercutting of
price levels of domestic products by imports of the mer-
chandise under investigation.

(2) FAILURE OF AGREEMENTS.—If the administering author-
ity determines that an agreement accepted under this sub-
section no longer prevents the suppression or undercutting of
domestic prices of merchandise manufactured in the United
States, the provisions of subsection (i) shall apply.

(m) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a
regional industry determination under section 771(4)(C), the
administering authority shall offer exporters of the subject
merchandise who account for substantially all exports of that
merchandise for sale in the region concerned the opportunity
to enter into an agreement described in subsection (b), (¢), or

@.
(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any
agreement described in paragraph (1) shall be subject to all the
requirements imposed under this section for other agreements
under subsection (b), (c), or (1), except that if the Commission
makes a regional industry determination described in para-
graph (1) in the final affirmative determination under section
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735(b) but not in the preliminary affirmative determination
under section 733(a), any agreement described in paragraph (1)
may be accepted within 60 days after the antidumping order
is published under section 736.

(3) EFFECT OF SUSPENSION AGREEMENT ON ANTIDUMPING
DUTY ORDER.—If an agreement described in paragraph (1) is
accepted after the antidumping duty order is published, the ad-
ministering authority shall rescind the order, refund any cash
deposit and release any bond or other security deposited under
section 733(d)(1)(B), and instruct the Customs Service that en-
tries of the subject merchandise that were made during the pe-
riod that the order was in effect shall be liquidated without re-
gard to antidumping duties.

SEC. 735. [19 U.S.C. 1673d] FINAL DETERMINATIONS.
(a) FINAL DETERMINATION BY ADMINISTERING AUTHORITY.—

(1) GENERAL RULE.—Within 75 days after the date of its
preliminary determination under section 733(b), the admin-
istering authority shall make a final determination of whether
the subject merchandise is being, or is likely to be, sold in the
United States at less than its fair value.

(2) EXTENSION OF PERIOD FOR DETERMINATION.—The ad-
ministering authority may postpone making the final deter-
mination under paragraph (1) until not later than the 135th
day after the date on which it published notice of its prelimi-
nary determination under section 733(b) if a request in writing
for such a postponement is made by—

(A) exporters who account for a significant proportion
of exports of the merchandise which is the subject of the
investigation, in a proceeding in which the preliminary de-
termination by the administering authority under section
733(b) was affirmative, or

(B) the petitioner, in a proceeding in which the pre-
liminary determination by the administering authority
under section 733(b) was negative.

(3) CRITICAL CIRCUMSTANCES DETERMINATIONS.—If the
final determination of the administering authority is affirma-
tive, then that determination, in any investigation in which the
presence of critical circumstances has been alleged under sec-
tion 733(e), shall also contain a finding of whether—

(A)(1) there is a history of dumping and material in-
jury by reason of dumped imports in the United States or
elsewhere of the subject merchandise, or

(ii) the person by whom, or for whose account, the
merchandise was imported, knew or should have known
that the exporter was selling the subject merchandise at
less than its fair value and that there would be material
injury by reason of such sales, and

(B) there have been massive imports of the subject
merchandise over a relatively short period.

Such findings may be affirmative even though the preliminary
determination under section 733(e)(1) was negative.

(4) DE MINIMIS DUMPING MARGIN.—In making a determina-
tion under this subsection, the administering authority shall
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disregard any weighted average dumping margin that is de
minimis as defined in section 733(b)(3).
(b) FINAL DETERMINATION BY COMMISSION.—

(1) IN GENERAL.—The Commission shall make a final de-
termination of whether—

(A) an industry in the United States—

(1) is materially injured, or

(i1) is threatened with material injury, or
(B) the establishment of an industry in the United

States is materially retarded,
by reason of imports, or sales (or the likelihood of sales) for im-
portation, of the merchandise with respect to which the admin-
istering authority has made an affirmative determination
under subsection (a)(1). If the Commission determines that im-
ports of the subject merchandise are negligible, the investiga-
tion shall be terminated.

(2) PERIOD FOR INJURY DETERMINATION FOLLOWING AFFIRM-
ATIVE PRELIMINARY DETERMINATION BY ADMINISTERING AUTHOR-
ITY.—If the preliminary determination by the administering
authority under section 733(b) is affirmative, then the Commis-
sion shall make the determination required by paragraph (1)
before the later of—

(A) the 120th day after the day on which the admin-
istering authority makes its affirmative preliminary deter-
mination under section 733(b), or

(B) the 45th day after the day on which the admin-
istering authority makes its affirmative final determina-
tion under subsection (a).

(3) PERIOD FOR INJURY DETERMINATION FOLLOWING NEGA-
TIVE PRELIMINARY DETERMINATION BY ADMINISTERING AUTHOR-
ITY.—If the preliminary determination by the administering
authority under section 733(b) is negative, and its final deter-
mination under subsection (a) is affirmative, then the final de-
termination by the Commission under this subsection shall be
made within 75 days after the date of that affirmative final de-
termination.

(4) CERTAIN ADDITIONAL FINDINGS.—

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICA-
TION.—

(i) IN GENERAL.—If the finding of the admin-
istering authority under subsection (a)(3) is affirma-
tive, then the final determination of the Commission
shall include a finding as to whether the imports sub-
ject to the affirmative determination under subsection
(a)(8) are likely to undermine seriously the remedial
effect of the antidumping duty order to be issued
under section 736.

(ii) FACTORS TO CONSIDER.—In making the evalua-
tion under clause (i), the Commission shall consider,
among other factors it considers relevant—

(I) the timing and the volume of the imports,
(IT) a rapid increase in inventories of the im-
ports, and
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(ITT) any other circumstances indicating that
the remedial effect of the antidumping order will
be seriously undermined.

(B) If the final determination of the Commission is
that there is no material injury but that there is threat of
material injury, then its determination shall also include
a finding as to whether material injury by reason of the
imports of the merchandise with respect to which the ad-
ministering authority has made an affirmative determina-
tion under subsection (a) would have been found but for
gny suspension of liquidation of entries of the merchan-

ise.
(c) EFFECT OF FINAL DETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMIN-
ISTERING AUTHORITY.—If the determination of the admin-
istering authority under subsection (a) is affirmative, then—

(A) the administering authority shall make available
to the Commission all information upon which such deter-
mination was based and which the Commission considers
relevant to its determination, under such procedures as
the administering authority and the Commission may es-
tablish to prevent disclosure, other than with the consent
of the party providing it or under protective order, of any
information as to which confidential treatment has been
given by the administering authority,

(B)(i) the administering authority shall—

(I) determine the estimated weighted average
dumping margin for each exporter and producer indi-
vidually investigated, and

(IT) determine, in accordance with paragraph (5),
the estimated all-others rate for all exporters and pro-
ducers not individually investigated, and
(i1) the administering authority shall order the posting

of a cash deposit, bond, or other security, as the admin-
istering authority deems appropriate, for each entry of the
subject merchandise in an amount based on the estimated
weighted average dumping margin or the estimated all-
others rate, whichever is applicable, and

(C) in cases where the preliminary determination by
the administering authority under section 733(b) was neg-
ative, the administering authority shall order the suspen-
sion of liquidation under section 733(d)(2).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINA-
TION.—If the determinations of the administering authority
and the Commission under subsections (a)(1) and (b)(1) are af-
firmative, then the administering authority shall issue an anti-
dumping duty order under section 736(a). If either of such de-
terminations is negative, the investigation shall be terminated
upon the publication of notice of that negative determination
and the administering authority shall—

(A) terminate the suspension of liqudation under sec-
tion 703(d)(2), and

(B) release any bond or other security and refund any
cash deposit, required under section 733(d)(1)(B).
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(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER SUB-
SECTIONS (a)3) AND (b)4)A).—If the determination of the admin-
istering authority or the Commission under subsection (a)(3) or
(b)(4)(A), respectively, is negative, then the administering au-
thority shall—

(A) terminate any retroactive suspension of liquidation
required under paragraph (4) or section 733(e)(2), and

(B) release any bond or other security, and refund any
cash deposit required, under section 733(d)(1)(B) with re-
spect to entries of the merchandise the liquidation of
which was suspended retroactively under section 733(e)(2).
(4) EFFECT OF AFFIRMATIVE DETERMINATION UNDER SUB-

SECTION (a)3).—If the determination of the administering au-
thority under subsection (a)(3) is affirmative, then the admin-
istering authority shall—

(A) in cases where the preliminary determinations by
the administering authority under sections 733(b) and
733(e)(1) were both affirmative, continue the retroactive
suspension of liquidation and the posting of a cash deposit,
bond, or other security previously ordered under section
733(e)(2);

(B) in cases where the preliminary determination by
the administering authority under section 733(b) was af-
firmative, but the preliminary determination under section
733(e)(1) was negative, shall modify any suspension of liq-
uidation and security requirement previously ordered
under section 733(d) to apply to unliquidated entries of
merchandise entered, or withdrawn from warehouse, for
consumption on or after the date which is 90 days before
the date on which suspension of liquidation was first or-
dered; or

(C) in cases where the preliminary determination by
the administering authority under section 733(b) was neg-
ative, shall apply any suspension of liquidation and secu-
rity requirement ordered under subsection 735(c)(1)(B) to
unliquidated entries of merchandise entered, or withdrawn
from warehouse, for consumption on or after the date
which is 90 days before the date on which suspension of
liquidation is first ordered.

(5) METHOD FOR DETERMINING ESTIMATED ALL-OTHERS
RATE.—

(A) GENERAL RULE.—For purposes of this subsection
and section 733(d), the estimated all-others rate shall be
an amount equal to the weighted average of the estimated
weighted average dumping margins established for export-
ers and producers individually investigated, excluding any
zero and de minimis margins, and any margins deter-
mined entirely under section 776.

(B) EXCEPTION.—If the estimated weighted average
dumping margins established for all exporters and pro-
ducers individually investigated are zero or de minimis
margins, or are determined entirely under section 776, the
administering authority may use any reasonable method to
establish the estimated all-others rate for exporters and
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producers not individually investigated, including aver-
aging the estimated weighted average dumping margins
determined for the exporters and producers individually
investigated.

(d) PUBLICATION OF NOTICE OF DETERMINATIONS.—Whenever
the administering authority or the Commission makes a determina-
tion under this section, it shall notify the petitioner, other parties
to the investigation, and the other agency of its determination and
of the facts and conclusions of law upon which the determination
is based, and it shall publish notice of its determination in the Fed-
eral Register.

(e) CORRECTION OF MINISTERIAL ERRORS.—The administering
authority shall establish procedures for the correction of ministerial
errors in final determinations within a reasonable time after the
determinations are issued under this section. Such procedures shall
ensure opportunity for interested parties to present their views re-
garding any such errors. As used in this subsection, the term “min-
isterial error” includes errors in addition, subtraction, or other
arithmetic function, clerical errors resulting from inaccurate copy-
ing, duplication, or the like, and any other type of unintentional
error which the administering authority considers ministerial.

SEC. 736. [19 U.S.C. 1673e] ASSESSMENT OF DUTY.

(a) PUBLICATION OF ANTIDUMPING DuTy ORDER.—Within 7
days after being notified by the Commission of an affirmative de-
termination under section 735(b), the administering authority shall
publish an antidumping duty order which—

(1) directs customs officers to assess an antidumping duty
equal to the amount by which the normal value of the mer-
chandise exceeds the export price (or the constructed export
price) of the merchandise, within 6 months after the date on
which the administering authority receives satisfactory infor-
mation upon which the assessment may be based, but in no
event later than—

(A) 12 months after the end of the annual accounting
period of the manufacturer or exporter within which the
merchandise is entered, or withdrawn from warehouse, for
consumption, or

(B) in the case of merchandise not sold prior to its im-
portation into the United States, 12 months after the end
of the annual accounting period of the manufacturer or ex-
porter within which it is sold in the United States to a per-
son who is not the exporter of that merchandise,

(2) includes a description of the subject merchandise, in
suc(:ih detail as the administering authority deems necessary,
an

(3) requires the deposit of estimated antidumping duties
pending liquidation of entries of merchandise at the same time
as estimated normal customs duties on that merchandise are
deposited.

(b) IMPOSITION OF DUTY.—

(1) GENERAL RULE.—If the Commission, in its final deter-
mination under section 735(b), finds material injury or threat
of material injury which, but for the suspension of liquidation
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under section 733(d)(2) would have led to a finding of material
injury, then entries of the subject merchandise, the liquidation
of which has been suspended under section 733(d)(2), shall be
subject to the imposition of antidumping duties under section
731.

(2) SPECIAL RULE.—If the Commission, in its final deter-
mination under section 735(b), finds threat of material injury,
other than threat of material injury described in paragraph (1),
or material retardation of the establishment of an industry in
the United States, then subject merchandise which is entered,
or withdrawn from warehouse, for consumption on or after the
date of publication of notice of an affirmative determination of
the Commission under section 735(b) shall be subject to the as-
sessment of antidumping duties under section 731, and the ad-
ministering authority shall release any bond or other security,
and refund any cash deposit made, to secure the payment of
antidumping duties with respect to entries of the merchandise
entered, or withdrawn from warehouse, for consumption before
that date.

(¢) SECURITY IN LIEU OF ESTIMATED DUTY PENDING EARLY DE-
TERMINATION OF DUTY.—

(1) CONDITIONS FOR WAIVER OF DEPOSIT OF ESTIMATED DU-
TIES.—The administering authority may permit, for not more
than 90 days after the date of publication of an order under
subsection (a), the posting of a bond or other security in lieu
of the deposit of estimated antidumping duties required under
subsection (a)(3) if—

(A) the investigation has not been designated as ex-
traordinarily complicated by reason of—

(1) the number and complexity of the transactions
to be investigated or adjustments to be considered,

(i1) the novelty of the issues presented, or

(ii1) the number of firms whose activities must be
investigated,

(B) the final determination in the investigation has
not been postponed under section 735(a)(2)(A);

(C) on the basis of information presented to the ad-
ministering authority by any manufacturer, producer, or
exporter in such form and within such time as the admin-
istering authority may require, the administering author-
ity is satisfied that a determination will be made, within
90 days after the date of publication of an order under sub-
section (a), of the normal value and the export price (or the
constructed export price) for all merchandise of such man-
ufacturer, producer, or exporter described in that order
which was entered, or withdrawn from warehouse, for con-
sumption on or after the date of publication of—

(1) an affirmative preliminary determination by
the adminstering authority under section 733(b), or

(ii) if its determination under section 733(b) was
negative, an affirmative final determination by the ad-

ministering authority under section 735(a),
and before the date of publication of the affirmative final
determination by the Commission under section 735(b);
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(D) the party described in subparagraph (C) provides
credible evidence that the amount by which the normal
value of the merchandise exceeds the export price (or the
constructed export price) of the merchandise is signifi-
cantly less than the amount of such excess specified in the
antidumping duty order published under subsection (a);
and

(E) the data concerning the normal value and the ex-
port price (or the constructed export price) apply to sales
in the usual commercial quantities and in the ordinary
course of trade and the number of such sales are sufficient
to form an adequate basis for comparison.

(2) NOTICE; HEARING.—If the administering authority per-
mits the posting of a bond or other security in lieu of the de-
posit of estimated antidumping duties under paragraph (1), it
shall—

(A) publish notice of its action in the Federal Register,
and

(B) upon the request of any interested party, hold a
hearing in accordance with section 774 before determining
the normal value and the export price (or the constructed
export price) of the merchandise.

(3) DETERMINATIONS TO BE BASIS OF ANTIDUMPING DUTY.—
The administering authority shall publish notice in the Federal
Register of the results of its determination of normal value and
export price (or the constructed export price), and that deter-
mination shall be the basis for the assessment of antidumping
duties on entries of merchandise to which the notice under this
subsection applies and also shall be the basis for the deposit
of estimated antidumping duties on future entries of merchan-
dise of manufacturers, producers, or exporters described in
paragraph (1) to which the order issued under subsection (a)
applies.

(4) PROVISION OF BUSINESS PROPRIETARY INFORMATION;
WRITTEN COMMENTS.—Before determining whether to permit
the posting of bond or other security under paragraph (1) in
lieu of the deposit of estimated antidumping duties, the admin-
istering authority shall—

(A) make all business proprietary information supplied
to the administering authority under paragraph (1) avail-
able under a protective order in accordance with section
777(c) to all interested parties described in subparagraph
(C), (D), (E), (F), or (G) of section 771(9), and

(B) afford all interested parties an opportunity to file
written comments on whether the posting of bond or other
security under paragraph (1) in lieu of the deposit of esti-
mated antidumping duties should be permitted.

(d) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.—In an investigation in which the Com-
mission makes a regional industry determination under section
771(4)(C), the administering authority shall, to the maximum
extent possible, direct that duties be assessed only on the sub-
ject merchandise of the specific exporters or producers that ex-
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ported the subject merchandise for sale in the region concerned

during the period of investigation.

(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS.—
After publication of the antidumping duty order, if the admin-
istering authority finds that a new exporter or producer is ex-
porting the subject merchandise for sale in the region con-
cerned, the administering authority shall direct that duties be
assessed on the subject merchandise of the new exporter or
producer consistent with the provisions of section 751(a)(2)(B).

SEC. 737. [19 U.S.C. 1673f] TREATMENT OF DIFFERENCE BETWEEN DE-
POSIT OF ESTIMATED ANTIDUMPING DUTY AND FINAL AS-
SESSED DUTY UNDER ANTIDUMPING DUTY ORDER.

(a) DEPOSIT OF ESTIMATED ANTIDUMPING DuUTY UNDER SEC-
TION 733(d)(1)(B).—If the amount of a cash deposit, or the amount
of any bond or other security, required as security for an estimated
antidumping duty under section 733(d)(1)(B) is different from the
amount of the antidumping duty determined under an anti-
dumping duty order published under section 736, then the dif-
ference for entries of merchandise entered, or withdrawn from
warehouse, for consumption before notice of the affirmative deter-
mination of the Commission under section 735(b) is published shall
be—

(1) disregarded, to the extent that the cash deposit, bond,
or other security is lower than the duty under the order, or

(2) refunded or released, to the extent that the cash de-
posit, bond, or other security is higher than the duty under the
order.

(b) DEPOSIT OF ESTIMATED ANTIDUMPING DUTY UNDER SEC-
TION 736(a)(3).—If the amount of an estimated antidumping duty
deposited under section 736(a)(3) is different from the amount of
the antidumping duty determined under an antidumping duty
order published under section 736, then the difference for entries
of merchandise entered, or withdrawn from warehouse, for con-
sumption after notice of the affirmative determination of the Com-
mission under section 735(b) is published shall be—

(1) collected, to the extent that the deposit under section
736(a)(3) is lower than the duty determined under the order,
or

(2) refunded, to the extent that the deposit under section
736(a)(3) is higher than the duty determined under the order,

together with interest as provided by section 778.

SEC. 738. [19 U.S.C. 1373g] CONDITIONAL PAYMENT OF ANTIDUMPING
DUTY.

(a) GENERAL RULE.—For all entries, or withdrawals from ware-
house, for consumption of merchandise subject to an antidumping
duty order on or after the date of publication of such order, no cus-
toms officer may deliver merchandise of that class or kind to the
person by whom or for whose account it was imported unless that
person complies with the requirements of subsection (b) and depos-
its with the appropriate customs officer an estimated antidumping
duty in an amount determined by the administering authority.

(b) IMPORTER REQUIREMENTS.—In order to meet the require-
ments of this subsection, a person shall—
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(1) furnish, or arrange to have furnished, to the appro-
priate customs officer such information as the administering
authority deems necessary for determining the export price (or
the constructed export price) of the merchandise imported by
or for the account of that person, and such other information
as the administering authority deems necessary for
asTertaining any antidumping duty to be imposed under this
title;

(2) maintain and furnish to the customs officer such
records concerning the sale of the merchandise as the admin-
istering authority, by regulation, requires;

(3) state under oath before the customs officer that he is
not an exporter, or if he is an exporter, declare under oath at
the time of entry the constructed export price of the merchan-
dise to the customs officer if it is then known, or, if not, so de-
clare within 30 days after the merchandise has been sold, or
has been made the subject of an agreement to be sold, in the
United States; and

(4) pay, or agree to pay on demand, to the customs officer
the amount of antidumping duty imposed under section 731 on
that merchandise.

SEC. 739. [19 U.S.C. 1673h] ESTABLISHMENT OF PRODUCT CATEGORIES
FOR SHORT LIFE CYCLE MERCHANDISE.
(a) ESTABLISHMENT OF PRODUCT CATEGORIES.—

(1) PETITIONS.—

(A) IN GENERAL.—AnN eligible domestic entity may file
a petition with the Commission requesting that a product
category be established with respect to short life cycle mer-
chandise at any time after the merchandise becomes the
subject of 2 or more affirmative dumping determinations.

(B) CONTENTS.—A petition filed under subparagraph
(A) shall—

(1) identify the short life cycle merchandise that is
the subject of the affirmative dumping determinations,

(i1) specify the short life cycle merchandise that
the petitioner seeks to have included in the same
product category as the merchandise that is subject to
the affirmative dumping determinations,

(ii1) specify any short life cycle merchandise the
petitioner particularly seeks to have excluded from the
product category,

(iv) provide reasons for the inclusions and exclu-
sions specified under clauses (ii) and (iii), and

(v) identify such merchandise in terms of the des-
ignations used in the Harmonized Tariff Schedule of
the United States.

(2) DETERMINATIONS ON SUFFICIENCY OF PETITION.—Upon
rﬁcelilving a petition under paragraph (1), the Commission
shall—

(A) request the administering authority to confirm
promptly the affirmative determinations on which the peti-
tion is based, and

(B) upon receipt of such confirmation, determine
whether the merchandise covered by the confirmed affirm-
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ative determinations is short life cycle merchandise and

whether the petitioner is an eligible domestic entity.

(3) NOTICE; HEARINGS.—If the determinations under para-
graph (2)(B) are affirmative, the Commission shall—

(A) publish notice in the Federal Register that the pe-
tition has been received, and

(B) provide opportunity for the presentation of views
regarding the establishment of the requested product cat-
egory, including a public hearing if requested by any inter-
ested person.

(4) DETERMINATIONS.—

(A) IN GENERAL.—By no later than the date that is 90
days after the date on which a petition is filed under para-
graph (1), the Commission shall determine the scope of the
product category into which the short life cycle merchan-
dise that is the subject of the affirmative dumping deter-
minations identified in such petition shall be classified for
purposes of this section.

(B) MODIFICATIONS NOT REQUESTED BY PETITION.—

(i) IN GENERAL.—The Commission may, on its own
initiative, make a determination modifying the scope
of any product category established under subpara-
graph (A) at any time.

(i1)) NOTICE AND HEARING.—Determinations may
be made under clause (i) only after the Commission
has—

(I) published in the Federal Register notice of
the proposed modification, and

(IT) provided interested parties an opportunity
for a hearing, and a period for the submission of
written comments, on the classification of mer-
chandise into the product categories to be affected
by such determination.

(C) BASIS OF DETERMINATIONS.—In making determina-
tions under subparagraph (A) or (B), the Commission shall
ensure that each product category consists of similar short
life cycle merchandise which is produced by similar proc-
esses under similar circumstances and has similar uses.

(b) DEFINITIONS.—For purposes of this section—

(1) ELIGIBLE DOMESTIC ENTITY.—The term “eligible domes-
tic entity” means a manufacturer or producer in the United
States, or a certified union or recognized union or group of
workers which is representative of an industry in the United
States, that manufactures or produces short life cycle merchan-
dise that is—

(A) like or directly competitive with other merchandise
that is the subject of 2 or more affirmative dumping deter-
minations, or

(B) is similar enough to such other merchandise as to
be considered for inclusion with such merchandise in a
product monitoring category established under this section.
(2) AFFIRMATIVE DUMPING DETERMINATION.—The term “af-

firmative dumping determination” means—
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(A) any affirmative final determination made by the
administering authority under section 735(a) during the 8-
year period preceding the filing of the petition under this
section that results in the issuance of an antidumping duty
order under section 736 which requires the deposit of esti-
mated antidumping duties at a rate of not less than 15
percent ad valorem, or

(B) any affirmative preliminary determination that—

(i) is made by the administering authority under
section 733(b) during the 8-year period preceding the
filing of the petition under this section in the course
of an investigation for which no final determination is
made under section 735 by reason of a suspension of
the investigation under section 734, and

(i) includes a determination that the estimated
average amount by which the normal value of the
merchandise exceeds the export price (or the con-
structed export price) of the merchandise is not less
than 15 percent ad valorem.

(3) SUBJECT OF AFFIRMATIVE DUMPING DETERMINATION.—

(A) IN GENERAL.—Short life cycle merchandise of a
manufacturer shall be treated as being the subject of an
affirmative dumping determination only if the admin-
istering authority—

(i) makes a separate determination of the amount
by which the normal value of such merchandise of the
manufacturer exceeds the export price (or the con-
structed export price) of such merchandise of the man-
ufacturer, and

(i) specifically identifies the manufacturer by
name with such amount in the affirmative dumping
determination or in an antidumping duty order issued
as a result of the affirmative dumping determination.
(B) ExcrLusiON.—Short life cycle merchandise of a

manufacturer shall not be treated as being the subject of
an affirmative dumping determination if—

(i) such merchandise of the manufacturer is part
of a group of merchandise to which the administering
authority assigns (in lieu of making separate deter-
minations described in subparagraph (A)G)I)) an
amount determined to be the amount by which the
normal value of the merchandise in such group ex-
ceeds the export price (or the constructed export price)
of the merchandise in such group, and

(i) the merchandise and the manufacturer are not
specified by name in the affirmative dumping deter-
mination or in any antidumping duty order issued as
a result of such affirmative dumping determination.

(4) SHORT LIFE CYCLE MERCHANDISE.—That term “short life

cycle merchandise” means any product that the Commission

determines is likely to become outmoded within 4 years, by

reason of technological advances, after the product is commer-

cially available. For purposes of this paragraph, the term “out-
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moded” refers to a kind of style that is no longer state-of-the-
art.
(c) TRANSITIONAL RULES.—

(1) For purposes of this section and section 733(b)(1) (B)
and (C), all affirmative dumping determinations described in
subsection (b)(2)(A) that were made after December 31, 1980,
and before the date of enactment of the Omnibus Trade and
Competitiveness Act of 1988, and all affirmative dumping de-
terminations described in subsection (b)(2)(B) that were made
after December 31, 1984, and before the date of enactment of
such Act, with respect to each category of short life cycle mer-
chandise of the same manufacturer shall be treated as one af-
firmative dumping determination with respect to that category
for that manufacturer which was made on the date on which
the latest of such determinations was made.

(2) No affirmative dumping determination that—

(A) is described in subsection (b)(2)(A) and was made
before January 1, 1981, or
(B) is described in subsection (b)(2)(B) and was made

before January 1, 1985,
may be taken into account under this section or section
733(b)(1) (B) and (C).

Subtitle C—Reviews; Other Actions Regarding Agreements

CHAPTER 1—REVIEW OF AMOUNT OF DUTY AND AGREE-
MENTS OTHER THAN QUANTITATIVE RESTRICTION
AGREEMENTS

SEC. 751. [I%Igﬁgl 1675] ADMINISTRATIVE REVIEW OF DETERMINA-

(a) PERIODIC REVIEW OF AMOUNT OF DUTY.—

(1) IN GENERAL.—At least once during each 12-month pe-
riod beginning on the anniversary of the date of publication of
a countervailing duty order under this title or under section
303 of this Act, an antidumping duty order under this title or
a finding under the Antidumping Act, 1921, or a notice of the
suspension of an investigation, the administering authority, if
a request for such a review has been received and after publi-
cation of notice of such review in the Federal Register, shall—

(A) review and determine the amount of any net
countervailable subsidy,
(B) review, and determine (in accordance with para-
graph (2)), the amount of any antidumping duty, and
(C) review the current status of, and compliance with,
any agreement by reason of which an investigation was
suspended, and review the amount of any net
countervailable subsidy or dumping margin involved in the
agreement,
and shall publish in the Federal Register the results of such
review, together with notice of any duty to be assessed, esti-
mated duty to be deposited, or investigation to be resumed.
(2) DETERMINATION OF ANTIDUMPING DUTIES.—
(A) IN GENERAL.—For the purpose of paragraph (1)(B),

the administering authority shall determine—
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(i) the normal value and export price (or con-
structed export price) of each entry of the subject mer-
chandise, and

(i1) the dumping margin for each such entry.

(B) DETERMINATION OF ANTIDUMPING OR COUNTER-
VAILING DUTIES FOR NEW EXPORTERS AND PRODUCERS.—

(i) IN GENERAL.—If the administering authority
receives a request from an exporter or producer of the
subject merchandise establishing that—

(I) such exporter or producer did not export
the merchandise that was the subject of an anti-
dumping duty or countervailing duty order to the
United States (or, in the case of a regional indus-
try, did not export the subject merchandise for
sale in the region concerned) during the period of
investigation, and

(II) such exporter or producer is not affiliated
(within the meaning of section 771(33)) with any
exporter or producer who exported the subject
merchandise to the United States (or in the case
of a regional industry, who exported the subject
merchandise for sale in the region concerned) dur-
ing that period,

the administering authority shall conduct a review
under this subsection to establish an individual
weighted average dumping margin or an individual
countervailing duty rate (as the case may be) for such
exporter or producer.

(ii) TIME FOR REVIEW UNDER CLAUSE ().—The ad-
ministering authority shall commence a review under
clause (i) in the calendar month beginning after—

(I) the end of the 6-month period beginning on
the date of the countervailing duty or anti-
dumping duty order under review, or

(IT) the end of any 6-month period occurring
thereafter,

if the request for the review is made during that 6-
month period.

(iii) TME LIMITS.—The administering authority
shall make a preliminary determination in a review
conducted under this subparagraph within 180 days
after the date on which the review is initiated, and a
final determination within 90 days after the date the
preliminary determination is issued, except that if the
administering authority concludes that the case is ex-
traordinarily complicated, it may extend the 180-day
period to 300 days and may extend the 90-day period
to 150 days.

(iv) DETERMINATIONS BASED ON BONA FIDE
SALES.—Any weighted average dumping margin or in-
dividual countervailing duty rate determined for an
exporter or producer in a review conducted under
clause (i) shall be based solely on the bona fide United
States sales of an exporter or producer, as the case
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may be, made during the period covered by the review.

In determining whether the United States sales of an

exporter or producer made during the period covered

by the review were bona fide, the administering au-
thority shall consider, depending on the circumstances
surrounding such sales—
(I) the prices of such sales;
(II) whether such sales were made in commer-
cial quantities;
(ITT) the timing of such sales;
(IV) the expenses arising from such sales;
(V) whether the subject merchandise involved
in such sales was resold in the United States at
a profit;
(VI) whether such sales were made on an
arms-length basis; and
(VII) any other factor the administering au-
thority determines to be relevant as to whether
such sales are, or are not, likely to be typical of
those the exporter or producer will make after
completion of the review.

(C) RESULTS OF DETERMINATIONS.—The determination
under this paragraph shall be the basis for the assessment
of countervailing or antidumping duties on entries of mer-
chandise covered by the determination and for deposits of
estimated duties.

(3) TIME LIMITS.—

(A) PRELIMINARY AND FINAL DETERMINATIONS.—The
administering authority shall make a preliminary deter-
mination under subparagraph (A), (B), or (C) of paragraph
(1) within 245 days after the last day of the month in
which occurs the anniversary of the date of publication of
the order, finding, or suspension agreement for which the
review under paragraph (1) is requested, and a final deter-
mination under paragraph (1) within 120 days after the
date on which the preliminary determination is published.
If it is not practicable to complete the review within the
foregoing time, the administering authority may extend
that 245-day period to 365 days and may extend that 120-
day period to 180 days. The administering authority may
extend the time for making a final determination without
extending the time for making a preliminary determina-
tion, if such final determination is made not later than 300
days after the date on which the preliminary determina-
tion is published.

(B) LIQUIDATION OF ENTRIES.—If the administering au-
thority orders any liquidation of entries pursuant to a re-
view under paragraph (1), such liquidation shall be made
promptly and, to the greatest extent practicable, within 90
days after the instructions to Customs are issued. In any
case in which liquidation has not occurred within that 90-
day period, the Secretary of the Treasury shall, upon the
request of the affected party, provide an explanation there-
of.
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(C) EFFECT OF PENDING REVIEW UNDER SECTION
516A.—In a case in which a final determination under
paragraph (1) is under review under section 516A and a
liquidation of entries covered by the determination is en-
joined under section 516A(c)(2) or suspended under section
516A(g)(5)(C), the administering authority shall, within 10
days after the final disposition of the review under section
516A, transmit to the Federal Register for publication the
final disposition and issue instructions to the Customs
Service with respect to the liquidation of entries pursuant
to the review. In such a case, the 90-day period referred
to in subparagraph (B) shall begin on the day on which the
administering authority issues such instructions.

(4) ABSORPTION OF ANTIDUMPING DUTIES.—During any re-
view under this subsection initiated 2 years or 4 years after
the publication of an antidumping duty order under section
736(a), the administering authority, if requested, shall deter-
mine whether antidumping duties have been absorbed by a for-
eign producer or exporter subject to the order if the subject
merchandise is sold in the United States through an importer
who is affiliated with such foreign producer or exporter. The
administering authority shall notify the Commission of its find-
ings regarding such duty absorption for the Commission to con-
sider in conducting a review under subsection (c).

(b) REVIEWS BASED ON CHANGED CIRCUMSTANCES.—

(1) IN GENERAL.—Whenever the administering authority or
the Commission receives information concerning, or a request
from an interested party for a review of—

(A) a final affirmative determination that resulted in
an antidumping duty order under this title or a finding
under the Antidumping Act, 1921, or in a countervailing
duty order under this title or section 303,

(B) a suspension agreement accepted under section
704 or 734, or

(C) a final affirmative determination resulting from an
investigation continued pursuant to section 704(g) or
734(g),

which shows changed circumstances sufficient to warrant a re-
view of such determination or agreement, the administering
authority or the Commission (as the case may be) shall conduct
a review of the determination or agreement after publishing
notice of the review in the Federal Register.

(2) COMMISSION REVIEW.—In conducting a review under
this subsection, the Commission shall—

(A) in the case of a countervailing duty order or anti-
dumping duty order or finding, determine whether revoca-
tion of the order or finding is likely to lead to continuation
or recurrence of material injury,

(B) in the case of a determination made pursuant to
section 704(h)(2) or 734(h)(2), determine whether the sus-
pension agreement continues to eliminate completely the
injurious effects of imports of the subject merchandise, and

(C) in the case of an affirmative determination result-
ing from an investigation continued under section 704(g)
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or 734(g), determine whether termination of the suspended

investigation is likely to lead to continuation or recurrence

of material injury.

(3) BURDEN OF PERSUASION.—During a review conducted
by the Commission under this subsection—

(A) the party seeking revocation of an order or finding
described in paragraph (1)(A) shall have the burden of per-
suasion with respect to whether there are changed cir-
cumstances sufficient to warrant such revocation, and

(B) the party seeking termination of a suspended in-
vestigation or a suspension agreement shall have the bur-
den of persuasion with respect to whether there are
changed circumstances sufficient to warrant such termi-
nation.

(4) LIMITATION ON PERIOD FOR REVIEW.—In the absence of
good cause shown—

(A) the Commission may not review a determination
made under section 705(b) or 735(b), or an investigation
suspended under section 704 or 734, and

(B) the administering authority may not review a de-
termination made under section 705(a) or 735(a), or an in-
vestigation suspended under section 704 or 734,

less than 24 months after the date of publication of notice of
that determination or suspension.
(c) FIVE-YEAR REVIEW.—

(1) IN GENERAL.—Notwithstanding subsection (b) and ex-
cept in the case of a transition order defined in paragraph (6),
5 years after the date of publication of—

(A) a countervailing duty order (other than a counter-
vailing duty order to which subparagraph (B) applies or
which was issued without an affirmative determination of
injury by the Commission under section 303), an anti-
dumping duty order, or a notice of suspension of an inves-
tigation, described in subsection (a)(1),

(B) a notice of injury determination under section 753
with respect to a countervailing duty order, or

(C) a determination under this section to continue an
order or suspension agreement,

the administering authority and the Commission shall conduct
a review to determine, in accordance with section 752, whether
revocation of the countervailing or antidumping duty order or
termination of the investigation suspended under section 704
or 734 would be likely to lead to continuation or recurrence of
dumping or a countervailable subsidy (as the case may be) and
of material injury.

(2) NOTICE OF INITIATION OF REVIEW.—Not later than 30
days before the fifth anniversary of the date described in para-
graph (1), the administering authority shall publish in the Fed-
eral Register a notice of initiation of a review under this sub-
section and request that interested parties submit—

(A) a statement expressing their willingness to partici-
pate in the review by providing information requested by
the administering authority and the Commission,
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(B) a statement regarding the likely effects of revoca-
tion of the order or termination of the suspended investiga-
tion, and

(C) such other information or industry data as the ad-
ministering authority or the Commission may specify.

(3) RESPONSES TO NOTICE OF INITIATION.—

(A) NO RESPONSE.—If no interested party responds to
the notice of initiation under this subsection, the admin-
istering authority shall issue a final determination, within
90 days after the initiation of a review, revoking the order
or terminating the suspended investigation to which such
notice relates. For purposes of this paragraph, an inter-
ested party means a party described in section 771(9) (C),
(D), (E), (F), or (G).

(B) INADEQUATE RESPONSE.—If interested parties pro-
vide inadequate responses to a notice of initiation, the ad-
ministering authority, within 120 days after the initiation
of the review, or the Commission, within 150 days after
such initiation, may issue, without further investigation, a
final determination based on the facts available, in accord-
ance with section 776.

(4) WAIVER OF PARTICIPATION BY CERTAIN INTERESTED PAR-
TIES.—

(A) IN GENERAL.—An interested party described in sec-
tion 771(9) (A) or (B) may elect not to participate in a re-
view conducted by the administering authority under this
subsection and to participate only in the review conducted
by the Commission under this subsection.

(B) EFFECT OF WAIVER.—In a review in which an inter-
ested party waives its participation pursuant to this para-
graph, the administering authority shall conclude that rev-
ocation of the order or termination of the investigation
would be likely to lead to continuation or recurrence of
dumping or a countervailable subsidy (as the case may be)
with respect to that interested party.

(5) CONDUCT OF REVIEW.—

(A) TIME LIMITS FOR COMPLETION OF REVIEW.—Unless
the review has been completed pursuant to paragraph (3)
or paragraph (4) applies, the administering authority shall
make its final determination pursuant to section 752 (b) or
(c) within 240 days after the date on which a review is ini-
tiated under this subsection. If the administering authority
makes a final affirmative determination, the Commission
shall make its final determination pursuant to section
752(a) within 360 days after the date on which a review
is initiated under this subsection.

(B) EXTENSION OF TIME LIMIT.—The administering au-
thority or the Commission (as the case may be) may ex-
tend the period of time for making their respective deter-
minations under this subsection by not more than 90 days,
if the administering authority or the Commission (as the
case may be) determines that the review is extraordinarily
complicated. In a review in which the administering au-
thority extends the time for making a final determination,
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but the Commission does not extend the time for making
a determination, the Commission’s determination shall be
made not later than 120 days after the date on which the
{inﬁlddetermination of the administering authority is pub-
ished.

(C) EXTRAORDINARILY COMPLICATED.—For purposes of
this subsection, the administering authority or the Com-
mission (as the case may be) may treat a review as ex-
traordinarily complicated if—

(1) there is a large number of issues,

(ii) the issues to be considered are complex,

(iii) there is a large number of firms involved,

(iv) the orders or suspended investigations have
been grouped as described in subparagraph (D), or

(v) it 1s a review of a transition order.

(D) GROUPED REVIEWS.—The Commission, in consulta-
tion with the administering authority, may group orders or
suspended investigations for review if it considers that
such grouping is appropriate and will promote administra-
tive efficiency. Where orders or suspended investigations
have been grouped, the Commission shall, subject to sub-
paragraph (B), make its final determination under this
subsection not later than 120 days after the date that the
administering authority publishes notice of its final deter-
mination with respect to the last order or agreement in the
group.

(6) SPECIAL TRANSITION RULES.—

(A) SCHEDULE FOR REVIEWS OF TRANSITION ORDERS.—

(1) INITIATION.—The administering authority shall
begin its review of transition orders in the 42d cal-
endar month after the date such orders are issued. A
review of all transition orders shall be initiated not
later than the 5th anniversary after the date such or-
ders are issued.

(i) COMPLETION.—A review of a transition order
shall be completed not later than 18 months after the
date such review is initiated. Reviews of all transition
orders shall be completed not later than 18 months
after the 5th anniversary of the date such orders are
issued.

(iil) SUBSEQUENT REVIEWS.—The time limits set
forth in clauses (i) and (ii) shall be applied to all sub-
sequent 5-year reviews of transition orders by sub-
stituting “date of the determination to continue such
orders” for “date such orders are issued”.

(iv) REVOCATION AND TERMINATION.—No transition
order may be revoked under this subsection before the
date that is 5 years after the date the WTO Agree-
ment enters into force with respect to the United
States.

(B) SEQUENCE OF TRANSITION REVIEWS.—The admin-
istering authority, in consultation with the Commission,
shall determine such sequence of review of transition or-
ders as it deems appropriate to promote administrative ef-
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ficiency. To the extent practicable, older orders shall be re-

viewed first.

(C) DEFINITION OF TRANSITION ORDER.—For purposes
of this section, the term “transition order” means—

(i) a countervailing duty order under this title or

under section 303,

(i1) an antidumping duty order under this title or

a finding under the Antidumping Act, 1921, or

(iii) a suspension of an investigation under section

704 or 734,
which is in effect on the date the WTO Agreement enters
into force with respect to the United States.

(D) ISSUE DATE FOR TRANSITION ORDERS.—For pur-
poses of this subsection, a transition order shall be treated
as issued on the date the WTO Agreement enters into
force with respect to the United States, if such order is
based on an investigation conducted by both the admin-
istering authority and the Commission.

(7) EXCLUSIONS FROM COMPUTATIONS.—

(A) IN GENERAL.—Subject to subparagraph (B), there
shall be excluded from the computation of the 5-year pe-
riod described in paragraph (1) and the periods described
in paragraph (6) any period during which the importation
of the subject merchandise is prohibited on account of the
imposition, under the International Emergency Economic
Powers Act or other provision of law, of sanctions by the
United States against the country in which the subject
merchandise originates.

(B) APPLICATION OF EXCLUSION.—Subparagraph (A)
shall apply only with respect to subject merchandise which
originates in a country that is not a WTO member.

(d) REVOCATION OF ORDER OR FINDING; TERMINATION OF SUS-
PENDED INVESTIGATION.—

(1) IN GENERAL.—The administering authority may revoke,
in whole or in part, a countervailing duty order or an anti-
dumping duty order or finding, or terminate a suspended in-
vestigation, after review under subsection (a) or (b). The ad-
ministering authority shall not revoke, in whole or in part, a
countervailing duty order or terminate a suspended investiga-
tion on the basis of any export taxes, duties, or other charges
levied on the export of the subject merchandise to the United
States which are specifically intended to offset the
countervailable subsidy received.

(2) FIVE-YEAR REVIEWS.—In the case of a review conducted
under subsection (c), the administering authority shall revoke
a countervailing duty order or an antidumping duty order or
finding, or terminate a suspended investigation, unless—

(A) the administering authority makes a determina-
tion that dumping or a countervailable subsidy, as the case
may be, would be likely to continue or recur, and

(B) the Commission makes a determination that mate-
rial injury would be likely to continue or recur as described
in section 752(a).
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(3) APPLICATION OF REVOCATION OR TERMINATION.—A de-
termination under this section to revoke an order or finding or
terminate a suspended investigation shall apply with respect
to unliquidated entries of the subject merchandise which are
entered, or withdrawn from warehouse, for consumption on or
after the date determined by the administering authority.

(e) HEARINGS.—Whenever the administering authority or the
Commission conducts a review under this section, it shall, upon the
request of an interested party, hold a hearing in accordance with
section 774(b) in connection with that review.

(f) DETERMINATION THAT BASIS FOR SUSPENSION NO LONGER
Exists.—If the determination of the Commission under subsection
(b)(2)(B) is negative, the suspension agreement shall be treated as
not accepted, beginning on the date of publication of the Commis-
sion’s determination, and the administering authority and the
Commission shall proceed, under section 704(i) or 734(), as if the
suspension agreement had been violated on that date, except that
no duty under any order subsequently issued shall be assessed on
merchandise entered, or withdrawn from warehouse, for consump-
tion before that date.

(g) REVIEWS TOo IMPLEMENT RESULTS OF SUBSIDIES ENFORCE-
MENT PROCEEDING.—

(1) VIOLATIONS OF ARTICLE 8 OF THE SUBSIDIES AGREE-
MENT.—If—

(A) the administering authority receives notice from
the Trade Representative of a violation of Article 8 of the
Subsidies Agreement,

(B) the administering authority has reason to believe
that merchandise subject to an existing countervailing
duty order or suspended investigation is benefiting from
the subsidy or subsidy program found to have been in vio-
lation of Article 8 of the Subsidies Agreement, and

(C) no review pursuant to subsection (a)(1) is in
progress,

the administering authority shall conduct a review of the order

or suspended investigation to determine whether the subject

merchandise benefits from the subsidy or subsidy program
found to have been in violation of Article 8 of the Subsidies

Agreement. If the administering authority determines that the

subject merchandise is benefiting from the subsidy or subsidy

program, it shall make appropriate adjustments in the esti-
mated duty to be deposited or appropriate revisions to the
terms of the suspension agreement.

(2) WITHDRAWAL OF SUBSIDY OR IMPOSITION OF COUNTER-
MEASURES.—If the Trade Representative notifies the admin-
istering authority that, pursuant to Article 4 or Article 7 of the
Subsidies Agreement—

(A)({) the United States has imposed countermeasures,
and

(i1) such countermeasures are based on the effects in
the United States of imports of merchandise that is the
subject of a countervailing duty order, or

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

Sec. 752 TARIFF ACT OF 1930 304

(B) a WTO member country has withdrawn a
countervailable subsidy provided with respect to merchan-
dise subject to a countervailing duty order,

the administering authority shall conduct a review to deter-

mine if the amount of the estimated duty to be deposited

should be adjusted or the order should be revoked.

(3) EXPEDITED REVIEW.—The administering authority shall
conduct reviews under this subsection on an expedited basis,
and shall publish the results of such reviews in the Federal
Register.

(h) CORRECTION OF MINISTERIAL ERRORS.—The administering
authority shall establish procedures for the correction of ministerial
errors in final determinations within a reasonable time after the
determinations are issued under this section. Such procedures shall
ensure opportunity for interested parties to present their views re-
garding any such errors. As used in this subsection, the term “min-
isterial error” includes errors in addition, subtraction, or other
arithmetic function, clerical errors resulting from inaccurate copy-
ing, duplication, or the like, and any other type of unintentional
error which the administering authority considers ministerial.

SEC. 752. [19 U.S.C. 1675a] SPECIAL RULES FOR SECTION 751(B) AND
751(C) REVIEWS.

(a) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RE-
CURRENCE OF MATERIAL INJURY.—

(1) IN GENERAL.—In a review conducted under section 751
(b) or (c), the Commission shall determine whether revocation
of an order, or termination of a suspended investigation, would
be likely to lead to continuation or recurrence of material in-
jury within a reasonably foreseeable time. The Commission
shall consider the likely volume, price effect, and impact of im-
ports of the subject merchandise on the industry if the order
is revoked or the suspended investigation is terminated. The
Commission shall take into account—

(A) its prior injury determinations, including the vol-
ume, price effect, and impact of imports of the subject mer-
chandise on the industry before the order was issued or
the suspension agreement was accepted,

(B) whether any improvement in the state of the in-
dustry is related to the order or the suspension agreement,

(C) whether the industry is vulnerable to material in-
jury if the order is revoked or the suspension agreement
is terminated, and

(D) in an antidumping proceeding under section
751(c), the findings of the administering authority regard-
ing duty absorption under section 751(a)(4).

(2) VOLUME.—In evaluating the likely volume of imports of
the subject merchandise if the order is revoked or the sus-
pended investigation is terminated, the Commission shall con-
sider whether the likely volume of imports of the subject mer-
chandise would be significant if the order is revoked or the sus-
pended investigation is terminated, either in absolute terms or
relative to production or consumption in the United States. In
so doing, the Commission shall consider all relevant economic
factors, including—
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(A) any likely increase in production capacity or exist-
ing unused production capacity in the exporting country,

(B) existing inventories of the subject merchandise, or
likely increases in inventories,

(C) the existence of barriers to the importation of such
meé‘chandise into countries other than the United States,
an

(D) the potential for product-shifting if production fa-
cilities in the foreign country, which can be used to
produce the subject merchandise, are currently being used
to produce other products.

(3) PrRICE.—In evaluating the likely price effects of imports
of the subject merchandise if the order is revoked or the sus-
pended investigation is terminated, the Commission shall con-
sider whether—

(A) there is likely to be significant price underselling
by imports of the subject merchandise as compared to do-
mestic like products, and

(B) imports of the subject merchandise are likely to
enter the United States at prices that otherwise would
have a significant depressing or suppressing effect on the
price of domestic like products.

(4) IMPACT ON THE INDUSTRY.—In evaluating the likely im-
pact of imports of the subject merchandise on the industry if
the order is revoked or the suspended investigation is termi-
nated, the Commission shall consider all relevant economic fac-
tors which are likely to have a bearing on the state of the in-
dustry in the United States, including, but not limited to—

(A) likely declines in output, sales, market share, prof-
its, productivity, return on investments, and utilization of
capacity,

(B) likely negative effects on cash flow, inventories,
employment, wages, growth, ability to raise capital, and
investment, an

(C) likely negative effects on the existing development
and production efforts of the industry, including efforts to
develop a derivative or more advanced version of the do-
mestic like product.

The Commission shall evaluate all relevant economic factors
described in this paragraph within the context of the business
cycle and the conditions of competition that are distinctive to
the affected industry.

(5) BASIS FOR DETERMINATION.—The presence or absence of
any factor which the Commission is required to consider under
this subsection shall not necessarily give decisive guidance
with respect to the Commission’s determination of whether
material injury is likely to continue or recur within a reason-
ably foreseeable time if the order is revoked or the suspended
investigation is terminated. In making that determination, the
Commission shall consider that the effects of revocation or ter-
mination may not be imminent, but may manifest themselves
only over a longer period of time.

(6) MAGNITUDE OF MARGIN OF DUMPING AND NET
COUNTERVAILABLE SUBSIDY; NATURE OF COUNTERVAILABLE SUB-
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SIDY.—In making a determination under section 751 (b) or (c),
the Commission may consider the magnitude of the margin of
dumping or the magnitude of the net countervailable subsidy.
If a countervailable subsidy is involved the Commission shall
consider information regarding the nature of the
countervailable subsidy and whether the subsidy is a subsidy
described in Article 3 or 6.1 of the Subsidies Agreement.

(7) CUMULATION.—For purposes of this subsection, the
Commission may cumulatively assess the volume and effect of
imports of the subject merchandise from all countries with re-
spect to which reviews under section 751 (b) or (¢) were initi-
ated on the same day, if such imports would be likely to com-
pete with each other and with domestic like products in the
United States market. The Commission shall not cumulatively
assess the volume and effects of imports of the subject mer-
chandise in a case in which it determines that such imports
are likely to have no discernible adverse impact on the domes-
tic industry.

(8) SPECIAL RULE FOR REGIONAL INDUSTRIES.—In a review
under section 751 (b) or (¢) involving a regional industry, the
Commission may base its determination on the regional indus-
try defined in the original investigation under this title, an-
other region that satisfies the criteria established in section
771(4)(C), or the United States as a whole. In determining if
a regional industry analysis is appropriate for the determina-
tion in the review, the Commission shall consider whether the
criteria established in section 771(4)(C) are likely to be satis-
fied if the order is revoked or the suspended investigation is
terminated.

(b) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RE-
CURRENCE OF A COUNTERVAILABLE SUBSIDY.—

(1) IN GENERAL.—In a review conducted under section
751(c), the administering authority shall determine whether
revocation of a countervailing duty order or termination of a
suspended investigation under section 704 would be likely to
lead to continuation or recurrence of a countervailable subsidy.
The administering authority shall consider—

(A) the net countervailable subsidy determined in the
investigation and subsequent reviews, and

(B) whether any change in the program which gave
rise to the net countervailable subsidy described in sub-
paragraph (A) has occurred that is likely to affect that net
countervailable subsidy.

(2) CONSIDERATION OF OTHER FACTORS.—If good cause is
shown, the administering authority shall also consider—

(A) programs determined to provide countervailable
subsidies in other investigations or reviews under this
title, but only to the extent that such programs—

(i) can potentially be used by the exporters or pro-
ducers subject to the review under section 751(c), and
(i) did not exist at the time that the counter-
vailing duty order was issued or the suspension agree-
ment was accepted, and
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(B) programs newly alleged to provide countervailable
subsidies but only to the extent that the administering au-
thority makes an affirmative countervailing duty deter-
mination with respect to such programs and with respect
to the exporters or producers subject to the review.

NET COUNTERVAILABLE SUBSIDY.—The administering au-
thority shall provide to the Commission the net countervailable
subsidy that is likely to prevail if the order is revoked or the
suspended investigation is terminated. The administering au-
thority shall normally choose a net countervailable subsidy
that was determined under section 705 or subsection (a) or
(b)(1) of section 751.

(4) SPECIAL RULE.—

(A) TREATMENT OF ZERO AND DE MINIMIS RATES.—A
net countervailable subsidy described in paragraph (1)(A)
that is zero or de minimis shall not by itself require the
administering authority to determine that revocation of a
countervailing duty order or termination of a suspended
investigation would not be likely to lead to continuation or
recurrence of a countervailable subsidy.

(B) APPLICATION OF DE MINIMIS STANDARDS.—For pur-
poses of this paragraph, the administering authority shall
apply the de minimis standards applicable to reviews con-
ducted under subsections (a) and (b)(1) of section 751.

(¢) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RE-
CURRENCE OF DUMPING.—

(1) IN GENERAL.—In a review conducted under section
751(c), the administering authority shall determine whether
revocation of an antidumping duty order or termination of a
suspended investigation under section 734 would be likely to
lead to continuation or recurrence of sales of the subject mer-
chandise at less than fair value. The administering authority
shall consider—

(A) the weighted average dumping margins deter-
mined in the investigation and subsequent reviews, and

(B) the volume of imports of the subject merchandise
for the period before and the period after the issuance of
the antidumping duty order or acceptance of the suspen-
sion agreement.

(2) CONSIDERATION OF OTHER FACTORS.—If good cause is
shown, the administering authority shall also consider such
other price, cost, market, or economic factors as it deems rel-
evant.

(3) MAGNITUDE OF THE MARGIN OF DUMPING.—The admin-
istering authority shall provide to the Commission the mag-
nitude of the margin of dumping that is likely to prevail if the
order is revoked or the suspended investigation is terminated.
The administering authority shall normally choose a margin
that was determined under section 735 or under subsection (a)
or (b)(1) of section 751.

(4) SPECIAL RULE.—

(A) TREATMENT OF ZERO OR DE MINIMIS MARGINS.—A
dumping margin described in paragraph (1)(A) that is zero
or de minimis shall not by itself require the administering
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authority to determine that revocation of an antidumping
duty order or termination of a suspended investigation
would not be likely to lead to continuation or recurrence
of sales at less than fair value.

(B) APPLICATION OF DE MINIMIS STANDARDS.—For pur-
poses of this paragraph, the administering authority shall
apply the de minimis standards applicable to reviews con-
ducted under subsections (a) and (b) of section 751.

SEC. 753. [19 U.S.C. 1675b] SPECIAL RULES FOR INJURY INVESTIGA-

TIONS FOR CERTAIN SECTION 303 OR SECTION 701(C)
COUNTERVAILING DUTY ORDERS AND INVESTIGATIONS.

(a) IN GENERAL.—

(1) INVESTIGATION BY THE COMMISSION UPON REQUEST.—In
the case of a countervailing duty order described in paragraph
(2), which—

(A) applies to merchandise that is the product of a
Subsidies Agreement country, and

(B)(@) is in effect on the date on which such country be-
comes a Subsidies Agreement country, or

(ii) is issued on a date that is after the date described
in clause (i) pursuant to a court order in an action brought
under section 516A,

the Commission, upon receipt of a request from an interested
party described in section 771(9) (C), (D), (E), (F), or (G) for an
injury investigation with respect to such order, shall initiate an
investigation and shall determine whether an industry in the
United States is likely to be materially injured by reason of im-
ports of the subject merchandise if the order is revoked.

(2) DESCRIPTION OF COUNTERVAILING DUTY ORDERS.—A
countervailing duty order described in this paragraph is an
order issued under section 303 or section 701(c) with respect
to which the requirement of an affirmative determination of
mategial injury was not applicable at the time such order was
issued.

(3) REQUIREMENTS OF REQUEST FOR INVESTIGATION.—A re-
quest for an investigation under this subsection shall be sub-
mitted—

(A) in the case of an order described in paragraph
(1)(B)(1), within 6 months after the date on which the
country described in paragraph (1)(A) becomes a Subsidies
Agreement country, or

(B) in the case of an order described in paragraph
(1)(B)({i), within 6 months after the date the order is
issued.

(4) SUSPENSION OF LIQUIDATION.—With respect to entries
of subject merchandise made on or after—

(A) in the case of an order described in paragraph
(1)B)(1), the date on which the country described in para-
graph (1)(A) becomes a Subsidies Agreement country, or

(B) in the case of an order described in paragraph
(1)(B)(ii), the date on which the order is issued,

liquidation shall be suspended at the cash deposit rate in effect
on the date described in subparagraph (A) or (B) (whichever is
applicable).

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

309 TARIFF ACT OF 1930 Sec. 753

(b) INVESTIGATION PROCEDURE AND SCHEDULE.—
(1) COMMISSION PROCEDURE.—

(A) IN GENERAL.—Except as otherwise provided in this
section, the provisions of this title regarding evidence in
and procedures for investigations conducted under subtitle
A shall apply to investigations conducted by the Commis-
sion under this section.

(B) TIME FOR COMMISSION DETERMINATION.—Except as
otherwise provided in subparagraph (C), the Commission
shall issue its determination under subsection (a)(1), to the
extent possible, not later than 1 year after the date on
which the investigation is initiated under this section.

(C) SPECIAL RULE TO PERMIT ADMINISTRATIVE FLEXI-
BILITY.—In the case of requests for investigations received
under this section within 1 year after the date on which
the WTO Agreement enters into force with respect to the
United States, the Commission may, after consulting with
the administering authority, initiate its investigations in a
manner that results in determinations being made in all
such investigations during the 4-year period beginning on
such date.

(2) NET COUNTERVAILABLE SUBSIDY; NATURE OF SUBSIDY.—

(A) NET COUNTERVAILABLE SUBSIDY.—The admin-
istering authority shall provide to the Commission the net
countervailable subsidy that is likely to prevail if the order
which is the subject of the investigation is revoked. The
administering authority normally shall choose a net
countervailable subsidy that was determined under section
705 or subsection (a) or (b)(1) of section 751. If the Com-
mission considers the magnitude of the net countervailable
subsidy in making its determination under this section,
the Commission shall use the net countervailable subsidy
provided by the administering authority.

(B) NATURE OF SUBSIDY.—The administering authority
shall inform the Commission of, and the Commission, in
making its determination under this section, shall con-
sider, the nature of the countervailable subsidy and wheth-
er the countervailable subsidy is a subsidy described in Ar-
ticle 3 or Article 6.1 of the Subsidies Agreement.

(3) EFFECT OF COMMISSION DETERMINATION.—

(A) AFFIRMATIVE DETERMINATION.—Upon being noti-
fied by the Commission that it has made an affirmative
determination under subsection (a)(1)—

(i) the administering authority shall order the ter-
mination of the suspension of liquidation required pur-
suant to subsection (a)(4), and

(ii) the countervailing duty order shall remain in
effec(‘]pl until revoked, in whole or in part, under section
751(d).

For purposes of section 751(c), a countervailing duty order
described in this section shall be treated as issued on the
date of publication of the Commission’s determination
under this subsection.

(B) NEGATIVE DETERMINATION.—
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(1) IN GENERAL.—Upon being notified by the Com-
mission that it has made a negative determination
under subsection (a)(1), the administering authority
shall revoke the countervailing duty order, and shall
refund, with interest, any estimated countervailing du-
ties collected during the period liquidation was sus-
pended pursuant to subsection (a)(4).

(ii) LIMITATION ON NEGATIVE DETERMINATION.—A
determination by the Commission that revocation of
the order is not likely to result in material injury to
an industry by reason of imports of the subject mer-
chandise shall not be based, in whole or in part, on
any export taxes, duties, or other charges levied on the
export of the subject merchandise to the United States
that were specifically intended to offset the
countervailable subsidy received.

(4) COUNTERVAILING DUTY ORDERS WITH RESPECT TO WHICH
NO REQUEST FOR INJURY INVESTIGATION IS MADE.—If, with re-
spect to a countervailing duty order described in subsection (a),
a request for an investigation is not made within the time re-
quired by subsection (a)(3), the Commission shall notify the ad-
ministering authority that a negative determination has been
made under subsection (a) and the provisions of paragraph
(3)(B) shall apply with respect to the order.

(c) PENDING AND SUSPENDED COUNTERVAILING DUTY INVES-
TIGATIONS.—If, on the date on which a country becomes a Subsidies
Agreement country, there is a countervailing duty investigation in
progress or suspended under section 303 or section 701(c) that ap-
plies to merchandise which is a product of that country and with
respect to which the requirement of an affirmative determination
of material injury was not applicable at the time the investigation
was initiated, the Commission shall—

(1) in the case of an investigation in progress, make a final
determination under section 705(b) within 75 days after the
date of an affirmative final determination, if any, by the ad-
ministering authority,

(2) in the case of a suspended investigation to which sec-
tion 704(1)(1)(B) applies, make a final determination under sec-
tion 705(b) within 120 days after receiving notice from the ad-
ministering authority of the resumption of the investigation
pursuant to section 704(i), or within 45 days after the date of
an affirmative final determination, if any, by the administering
authority, whichever is later, or

(3) in the case of a suspended investigation to which sec-
tion 704(i)(1)(C) applies, treat the countervailing duty order
issued pursuant to such section as if it were—

(A) an order issued under subsection (a)(1)(B)(ii) for
purposes of subsection (a)(3); and
(B) an order issued under subsection (a)(1)(B)(i) for

purposes of subsection (a)(4).

(d) PUBLICATION IN FEDERAL REGISTER.—The administering
authority or the Commission, as the case may be, shall publish in
the Federal Register a notice of the initiation of any investigation,
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and a notice of any determination or revocation, made pursuant to
this section.

(e) REQUEST FOR SIMULTANEOUS EXPEDITED REVIEW UNDER
SECTION 751(c).—

(1) GENERAL RULE.—

(A) REQUESTS FOR REVIEWS.—Notwithstanding section
751(c)(6)(A) and except as provided in subparagraph (B),
an interested party may request a review of an order
under section 751(c) at the same time the party requests
an investigation under subsection (a), if the order involves
the same or comparable subject merchandise. Upon receipt
of such request, the administering authority, after con-
sulting with the Commission, shall initiate a review of the
order under section 751(c). The Commission shall combine
such review with the investigation under this section.

(B) EXCEPTION.—If the administering authority deter-
mines that the interested party who requested an inves-
tigation under this section is a related party or an im-
porter within the meaning of section 771(4)(B), the admin-
istering authority may decline a request by such party to
initiate a review of an order under section 751(c) which in-
volves the same or comparable subject merchandise.

(2) CuUMULATION.—If a review under section 751(c) is initi-
ated under paragraph (1), such review shall be treated as hav-
ing been initiated on the same day as the investigation under
this section, and the Commission may, in accordance with sec-
tion 771(7)(G), cumulatively assess the volume and effect of im-
ports of the subject merchandise from all countries with re-
spect to which such investigations are treated as initiated on
the same day.

(3) TIME AND PROCEDURE FOR COMMISSION DETERMINA-
TION.—The Commission shall render its determination in the
investigation conducted under this section at the same time as
the Commission’s determination is made in the review under
section 751(c) that is initiated pursuant to this subsection. The
Commission shall in all other respects apply the procedures
and standards set forth in section 751(¢) to such section 751(c)
reviews.

CHAPTER 2—CONSULTATIONS AND DETERMINATIONS
REGARDING QUANTITATIVE RESTRICTION AGREE-
MENTS

SEC. 761. [19 U.S.C. 1676] REQUIRED CONSULTATIONS.

(a) AGREEMENTS IN RESPONSE TO COUNTERVAILABLE SUB-
SIDIES.—Within 90 days after the administering authority accepts
a quantitative restriction agreement under section 704(a)(2) or
(c)(3), the President shall enter into consultations with the govern-
ment that is party to the agreement for purposes of—

(1) eliminating the countervailable subsidy completely, or
(2) reducing the net countervailable subsidy to a level that
eliminates completely the injurious effect of exports to the

United States of the merchandise.

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

Sec. 762 TARIFF ACT OF 1930 312

(b) MODIFICATION OF AGREEMENTS ON BASIS OF CONSULTA-
TIONS.—At the direction of the President, the administering author-
ity shall modify a quantitative restriction agreement as a result of
consultations entered into under subsection (a).

(c) SPECIAL RULE REGARDING AGREEMENTS UNDER SECTION
704(c)(3).—This chapter shall cease to apply to a quantitative re-
striction agreement described in section 704(c)(3) at such time as
that agreement ceases to have force and effect under section 704(f)
or violation is found under section 704(i).

SEC. 762. [19 U.S.C. 1676a] REQUIRED DETERMINATIONS.

(a) IN GENERAL.—Before the expiration date, if any, of a quan-
titative restriction agreement accepted under section 704(a)(2) or
704(c)(3) (if suspension of the related investigation is still in ef-
fect)—

(1) the administering authority shall, at the direction of
the President, initiate a proceeding to determine whether any
countervailable subsidy is being provided with respect to the
subject merchandise and, if being so provided, the net
countervailable subsidy; and

(2) if the administering authority initiates a proceeding
under paragraph (1), the Commission shall determine whether
imports of the merchandise of the kind subject to the agree-
ment will, upon termination of the agreement, materially in-
jure, or threaten with material injury, an industry in the
United States or materially retard the establishment of such
an industry.

(b) DETERMINATIONS.—The determinations required to be made
by the administering authority and the Commission under sub-
section (a) shall be made under such procedures as the admin-
istering authority and the Commission, respectively, shall by regu-
lation prescribe, and shall be treated as final determinations made
under section 705 for purposes of judicial review under section
516A. If the determinations by each are affirmative, the admin-
istering authority shall—

(1) issue a countervailing duty order under section 706 ef-
fective with respect to merchandise entered on and after the
date on which the agreement terminates; and

(2) order the suspension of liquidation of all entries of sub-
ject merchandise which are entered, or withdrawn from ware-
house for consumption, on or after the date of publication of
the order in the Federal Register.

(c) HEARINGS.—The determination proceedings required to be
prescribed under subsection (b) shall provide that the admin-
istering authority and the Commission must, upon the request of
any interested party, hold a hearing in accordance with section 774
on the issues involved.

Subtitle D—General Provisions

SEC. 771. [19 U.S.C. 1677] DEFINITIONS; SPECIAL RULES.
For purposes of this title—
(1) ADMINISTERING AUTHORITY.—The term “administering
authority” means the Secretary of Commerce, or any other offi-
cer of the United States to whom the responsibility for carrying
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out the duties of the administering authority under this title
are transferred by law.

(2) CoMMISSION.—The term “Commission” means the
United States International Trade Commission.

(3) COUNTRY.—The term “country” means a foreign coun-
try, a political subdivision, dependent territory, or possession
of a foreign country, and, except for the purpose of anti-
dumping proceedings, may include an association of 2 or more
foreign countries, political subdivisions, dependent territories,
or possessions of countries into a customs union outside the
United States.

(4) INDUSTRY.—

(A) IN GENERAL.—The term “industry” means the pro-
ducers as a whole of a domestic like product, or those pro-
ducers whose collective output of a domestic like product
constitutes a major proportion of the total domestic pro-
duction of the product.

(B) RELATED PARTIES.—

(1) If a producer of a domestic like product and an
exporter or importer of the subject merchandise are re-
lated parties, or if a producer of the domestic like
product is also an importer of the subject merchandise,
the producer may, in appropriate circumstances, be ex-
cluded from the industry.

(i) For purposes of clause (i), a producer and an
exporter or importer shall be considered to be related
parties, if—

(I) the producer directly or indirectly controls
the exporter or importer,

(II) the exporter or importer directly or indi-
rectly controls the producer,

(ITT) a third party directly or indirectly con-
trols the producer and the exporter or importer, or

(IV) the producer and the exporter or im-
porter directly or indirectly control a third party
and there is reason to believe that the relation-

ship causes the producer to act differently than a

nonrelated producer.

For purposes of this subparagraph, a party shall be

considered to directly or indirectly control another

party if the party is legally or operationally in a posi-
tion to exercise restraint or direction over the other
party.

(C) REGIONAL INDUSTRIES.—In appropriate cir-
cumstances, the United States, for a particular product
market, may be divided into 2 or more markets and the
producers within each market may be treated as if they
were a separate industry if—

(1) the producers within such market sell all or al-
most all of their production of the domestic like prod-
uct in question in that market, and

(i) the demand in that market is not supplied, to
any substantial degree, by producers of the product in
question located elsewhere in the United States.
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In such appropriate circumstances, material injury, the
threat of material injury, or material retardation of the es-
tablishment of an industry may be found to exist with re-
spect to an industry even if the domestic industry as a
whole, or those producers whose collective output of a do-
mestic like product constitutes a major proportion of the
total domestic production of that product, is not injured, if
there is a concentration of dumped imports or imports of
merchandise benefiting from a countervailable subsidy into
such an isolated market and if the producers of all, or al-
most all, of the production within that market are being
materially injured or threatened by material injury, or if
the establishment of an industry is being materially re-
tarded, by reason of the dumped imports or imports of
merchandise benefiting from a countervailable subsidy.
The term “regional industry” means the domestic pro-
ducers within a region who are treated as a separate in-
dustry under this subparagraph.

(D) PropucT LINES.—The effect of dumped imports or
imports of merchandise benefiting from a countervailable
subsidy shall be assessed in relation to the United States
production of a domestic like product if available data per-
mit the separate identification of production in terms of
such criteria as the production process or the producer’s
profits. If the domestic production of the domestic like
product has no separate identity in terms of such criteria,
then the effect of the dumped imports or imports of mer-
chandise benefiting from a countervailable subsidy shall be
assessed by the examination of the production of the nar-
rowest group or range of products, which includes a do-
mestic like product, for which the necessary information
can be provided.

(E) INDUSTRY PRODUCING PROCESSED AGRICULTURAL
PRODUCTS.—

(i) IN GENERAL.—Subject to clause (v), in an inves-
tigation involving a processed agricultural product
produced from any raw agricultural product, the pro-
ducers or growers of the raw agricultural product may
be considered part of the industry producing the proc-
essed product if—

(I) the processed agricultural product is pro-
duced from the raw agricultural product through

a single continuous line of production; and

(II) there is a substantial coincidence of eco-
nomic interest between the producers or growers
of the raw agricultural product and the processors
of the processed agricultural product based upon
relevant economic factors, which may, in the dis-
cretion of the Commission, include price, added
market value, or other economic interrelationships

(regardless of whether such coincidence of eco-

nomic interest is based upon any legal relation-

ship).
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(i1) PROCESSING.—For purposes of this subpara-
graph, the processed agricultural product shall be con-
sidered to be processed from a raw agricultural prod-
uct through a single continuous line of production if—
(I) the raw agricultural product is substan-
tially or completely devoted to the production of
the processed agricultural product; and
(IT) the processed agricultural product is pro-
duced substantially or completely from the raw
product.
(iii) RELEVANT ECONOMIC FACTORS.—For purposes
of clause (i)(II), in addition to such other factors it con-
siders relevant to the question of coincidence of eco-
nomic interest, the Commission shall—
(I) if price is taken into account, consider the
degree of correlation between the price of the raw
agricultural product and the price of the processed
agricultural product; and
(II) if added market value is taken into ac-
count, consider whether the value of the raw agri-
cultural product constitutes a significant percent-
age of the value of the processed agricultural
product.
(iv) RAW AGRICULTURAL PRODUCT.—For purposes
of this subparagraph, the term “raw agricultural prod-
uct” means any farm or fishery product.
(v) TERMINATION OF THIS SUBPARAGRAPH.—This
subparagraph shall cease to have effect if the United
States Trade Representative notifies the administering
authority and the Commission that the application of
this subparagraph is inconsistent with the inter-
national obligations of the United States.
(5) COUNTERVAILABLE SUBSIDY.—

(A) IN GENERAL.—Except as provided in paragraph
(5B), a countervailable subsidy is a subsidy described in
this paragraph which is specific as described in paragraph

(5A).
(B) SUBSIDY DESCRIBED.—A subsidy is described in
this paragraph in the case in which an authority—
(1) provides a financial contribution,
(ii) provides any form of income or price support
within the meaning of Article XVI of the GATT 1994,
or
(iii) makes a payment to a funding mechanism to
provide a financial contribution, or entrusts or directs
a private entity to make a financial contribution, if
providing the contribution would normally be vested in
the government and the practice does not differ in
substance from practices normally followed by govern-
ments,
to a person and a benefit is thereby conferred. For pur-
poses of this paragraph and paragraphs (5A) and (5B), the
term “authority” means a government of a country or any
public entity within the territory of the country.
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(C) OTHER FACTORS.—The determination of whether a
subsidy exists shall be made without regard to whether
the recipient of the subsidy is publicly or privately owned
and without regard to whether the subsidy is provided di-
rectly or indirectly on the manufacture, production, or ex-
port of merchandise. The administering authority is not re-
quired to consider the effect of the subsidy in determining
whether a subsidy exists under this paragraph.

(D) FINANCIAL CONTRIBUTION.—The term “financial
contribution” means—

(i) the direct transfer of funds, such as grants,
loans, and equity infusions, or the potential direct
transfer of funds or liabilities, such as loan guaran-
tees,

(i1) foregoing or not collecting revenue that is oth-
erwise due, such as granting tax credits or deductions
from taxable income,

(iii) providing goods or services, other than gen-
eral infrastructure, or

(iv) purchasing goods.

(E) BENEFIT CONFERRED.—A benefit shall normally be
treated as conferred where there is a benefit to the recipi-
ent, including—

(i) in the case of an equity infusion, if the invest-
ment decision is inconsistent with the usual invest-
ment practice of private investors, including the prac-
tice regarding the provision of risk capital, in the
country in which the equity infusion is made,

(i1) in the case of a loan, if there is a difference be-
tween the amount the recipient of the loan pays on the
loan and the amount the recipient would pay on a
comparable commercial loan that the recipient could
actually obtain on the market,

(iii) in the case of a loan guarantee, if there is a
difference, after adjusting for any difference in guar-
antee fees, between the amount the recipient of the
guarantee pays on the guaranteed loan and the
amount the recipient would pay for a comparable com-
mercial loan if there were no guarantee by the author-
ity, and

(iv) in the case where goods or services are pro-
vided, if such goods or services are provided for less
than adequate remuneration, and in the case where
goods are purchased, if such goods are purchased for
more than adequate remuneration.

For purposes of clause (iv), the adequacy of remuneration
shall be determined in relation to prevailing market condi-
tions for the good or service being provided or the goods
being purchased in the country which is subject to the in-
vestigation or review. Prevailing market conditions include
price, quality, availability, marketability, transportation,
and other conditions of purchase or sale.

(F) CHANGE IN OWNERSHIP.—A change in ownership of
all or part of a foreign enterprise or the productive assets
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of a foreign enterprise does not by itself require a deter-
mination by the administering authority that a past
countervailable subsidy received by the enterprise no
longer continues to be countervailable, even if the change
in ownership is accomplished through an arm’s length
transaction.

(5A) SPECIFICITY.—

(A) IN GENERAL.—A subsidy is specific if it is an export
subsidy described in subparagraph (B) or an import substi-
tution subsidy described in subparagraph (C), or if it is de-
termined to be specific pursuant to subparagraph (D).

(B) EXPORT SUBSIDY.—An export subsidy is a subsidy
that is, in law or in fact, contingent upon export perform-
ance, alone or as 1 of 2 or more conditions.

(C) IMPORT SUBSTITUTION SUBSIDY.—An import substi-
tution subsidy is a subsidy that is contingent upon the use
of domestic goods over imported goods, alone or as 1 of 2
or more conditions.

(D) DOMESTIC SUBSIDY.—In determining whether a
subsidy (other than a subsidy described in subparagraph
(B) or (C)) is a specific subsidy, in law or in fact, to an en-
terprise or industry within the jurisdiction of the authority
providing the subsidy, the following guidelines shall apply:

(1) Where the authority providing the subsidy, or
the legislation pursuant to which the authority oper-
ates, expressly limits access to the subsidy to an enter-
prise or industry, the subsidy is specific as a matter
of law.

(i1) Where the authority providing the subsidy, or
the legislation pursuant to which the authority oper-
ates, establishes objective criteria or conditions gov-
erning the eligibility for, and the amount of, a subsidy,
the subsidy is not specific as a matter of law, if—

(I) eligibility is automatic,

(IT) the criteria or conditions for eligibility are
strictly followed, and

(IIT) the criteria or conditions are clearly set
forth in the relevant statute, regulation, or other
official document so as to be capable of
verification.

For purposes of this clause, the term “objective criteria

or conditions” means criteria or conditions that are

neutral and that do not favor one enterprise or indus-
try over another.

(iii) Where there are reasons to believe that a sub-
sidy may be specific as a matter of fact, the subsidy
is specific if one or more of the following factors exist:

(I) The actual recipients of the subsidy,
whether considered on an enterprise or industry
basis, are limited in number.

(II) An enterprise or industry is a predomi-

nant user of the subsidy.

(ITT) An enterprise or industry receives a dis-
proportionately large amount of the subsidy.
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(IV) The manner in which the authority pro-
viding the subsidy has exercised discretion in the
decision to grant the subsidy indicates that an en-
terprise or industry is favored over others.

In evaluating the factors set forth in subclauses (I),
(II), (ITI), and (IV), the administering authority shall
take into account the extent of diversification of eco-
nomic activities within the jurisdiction of the authority
providing the subsidy, and the length of time during
which the subsidy program has been in operation.

(iv) Where a subsidy is limited to an enterprise or
industry located within a designated geographical re-
gion within the jurisdiction of the authority providing
the subsidy, the subsidy is specific.

For purposes of this paragraph and paragraph (5B), any ref-
erence to an enterprise or industry is a reference to a foreign
enterprise or foreign industry and includes a group of such en-
terprises or industries.
(5B) CATEGORIES OF NONCOUNTERVAILABLE SUBSIDIES.—
(A) IN GENERAL.—Notwithstanding the provisions of
paragraphs (5) and (5A), in the case of merchandise im-
ported from a Subsidies Agreement country, a subsidy
shall be treated as noncountervailable if the administering
authority determines in an investigation under subtitle A
or a review under subtitle C that the subsidy meets all of
the criteria described in subparagraph (B), (C), or (D), as
the case may be, or the provisions of subparagraph (E)()
apply.
(B) RESEARCH SUBSIDY.—

(i) IN GENERAL.—Except for a subsidy provided on
the manufacture, production, or export of civil aircraft,
a subsidy for research activities conducted by a per-
son, or by a higher education or research establish-
ment on a contract basis with a person, shall be treat-
ed as noncountervailable, if the subsidy covers not
more than 75 percent of the costs of industrial re-
search or not more than 50 percent of the costs of
precompetitive development activity, and such subsidy
is limited exclusively to—

(I) the costs of researchers, technicians, and
other supporting staff employed exclusively in the
research activity,

(IT) the costs of instruments, equipment, land,
or buildings that are used exclusively and perma-
nently (except when disposed of on a commercial
basis) for the research activity,

(ITT) the costs of consultancy and equivalent
services used exclusively for the research activity,
including costs for bought-in research, technical
knowledge, and patents,

(IV) additional overhead costs incurred di-
rectly as a result of the research activity, and
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(V) other operating costs (such as materials
and supplies) incurred directly as a result of the
research activity.

(i1)) DEFINITIONS.—For purposes of this subpara-
graph—

(I) INDUSTRIAL RESEARCH.—The term “indus-
trial research” means planned search or critical
investigation aimed at the discovery of new knowl-
edge, with the objective that such knowledge may
be useful in developing new products, processes,
or services, or in bringing about a significant im-
provement to existing products, processes, or serv-
ices.

(II) PRECOMPETITIVE DEVELOPMENT ACTIV-
ITY.—The term “precompetitive development activ-
ity” means the translation of industrial research
findings into a plan, blueprint, or design for new,
modified, or improved products, processes, or serv-
ices, whether intended for sale or use, including
the creation of a first prototype that would not be
capable of commercial use. The term also may in-
clude the conceptual formulation and design of
products, processes, or services alternatives and
initial demonstration or pilot projects, if these
same projects cannot be converted or used for in-
dustrial application or commercial exploitation.
The term does not include routine or periodic al-
terations to existing products, production lines,
manufacturing processes, services, or other ongo-
ing operations even if those alterations may rep-
resent improvements.

(iii) CALCULATION RULES.—
(I) IN GENERAL.—In the case of a research ac-
tivity that spans both industrial research and
precompetitive development activity, the allowable
level of the noncountervailable subsidy shall not
exceed 62.5 percent of the costs set forth in sub-
clauses (I), (IT), (ITI), (IV), and (V) of clause (i).
(II) TorAL ELIGIBLE COSTS.—The allowable
level of a noncountervailable subsidy described in
clause (i) shall be based on the total eligible costs
incurred over the duration of a particular project.
(C) SUBSIDY TO DISADVANTAGED REGIONS.—

(1) IN GENERAL.—A subsidy provided, pursuant to
a general framework of regional development, to a per-
son located in a disadvantaged region within a country
shall be treated as noncountervailable, if it is not spe-
cific (within the meaning of paragraph (5A)) within eli-
gible regions and if the following conditions are met:

(I) Each region identified as disadvantaged
within the territory of a country is a clearly des-
ignated, contiguous geographical area with a de-
finable economic and administrative identity.
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(II) Each region is considered a disadvantaged
region on the basis of neutral and objective cri-
teria indicating that the region is disadvantaged
because of more than temporary circumstances,
and such criteria are clearly stated in the relevant
statute, regulation, or other official document so
as to be capable of verification.

(III) The criteria described in subclause (II)
include a measurement of economic development.

(IV) Programs provided within a general
framework of regional development include ceil-
ings on the amount of assistance that can be
granted to a subsidized project. Such ceilings are
differentiated according to the different levels of
development of assisted regions, and are ex-
pressed in terms of investment costs or costs of job
creation. Within such ceilings, the distribution of
assistance is sufficiently broad and even to avoid
the predominant use of a subsidy by, or the provi-
sion of disproportionately large amounts of a sub-
sidy to, an enterprise or industry as described in
paragraph (5A)(D).

(ii) MEASUREMENT OF ECONOMIC DEVELOPMENT.—
For purposes of clause (i), the measurement of eco-
nomic development shall be based on one or more of
the following factors:

(I) Per capita income, household per capita in-
come, or per capita gross domestic product that
does not exceed 85 percent of the average for the
country subject to investigation or review.

(II) An unemployment rate that is at least
110 percent of the average unemployment rate for
the country subject to investigation or review.

The measurement of economic development shall cover
a 3-year period, but may be a composite measurement
and may include factors other than those set forth in
this clause.

(iii) DEFINITIONS.—For purposes of this subpara-
graph—

(I) GENERAL FRAMEWORK OF REGIONAL DEVEL-
OPMENT.—The term “general framework of re-
gional development” means that the regional sub-
sidy programs are part of an internally consistent
and generally applicable regional development pol-
icy, and that regional development subsidies are
not granted in isolated geographical points having
no, or virtually no, influence on the development
of a region.

(II) NEUTRAL AND OBJECTIVE CRITERIA.—The
term “neutral and objective criteria” means cri-
teria that do not favor certain regions beyond
what is appropriate for the elimination or reduc-
tion of regional disparities within the framework
of the regional development policy.
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(D) SUBSIDY FOR ADAPTATION OF EXISTING FACILITIES
TO NEW ENVIRONMENTAL REQUIREMENTS.—

(i) IN GENERAL.—A subsidy that is provided to pro-
mote the adaptation of existing facilities to new envi-
ronmental requirements that are imposed by statute
or by regulation, and that result in greater constraints
and financial burdens on the recipient of the subsidy,
s}hall be treated as noncountervailable, if the sub-
sidy—

(I) is a one-time nonrecurring measure,

(II) is limited to 20 percent of the cost of ad-
aptation,

(ITT) does not cover the cost of replacing and
operating the subsidized investment, a cost that
must be fully borne by the recipient,

(IV) is directly linked and proportionate to the
recipient’s planned reduction of nuisances and pol-
lution, and does not cover any manufacturing cost
savings that may be achieved, and

(V) is available to all persons that can adopt
the new equipment or production processes.

(il) EXISTING FACILITIES.—For purposes of this
subparagraph, the term “existing facilities” means fa-
cilities that have been in operation for at least 2 years
before the date on which the new environmental re-
quirements are imposed.

(E) NOTIFIED SUBSIDY PROGRAM.—

(i) GENERAL RULE.—If a subsidy is provided pur-
suant to a program that has been notified in accord-
ance with Article 8.3 of the Subsidies Agreement, the
subsidy shall be treated as noncountervailable and
shall not be subject to investigation or review under
this title.

(i1)) EXCEPTION.—Notwithstanding clause (i), a
subsidy shall be treated as countervailable if—

(I) the Trade Representative notifies the ad-
ministering authority that a determination has
been made pursuant to Article 8.4 or 8.5 of the
Subsidies Agreement that the subsidy, or the pro-
gram pursuant to which the subsidy was provided,
does not satisfy the conditions and criteria of Arti-
cle 8.2 of the Subsidies Agreement; and

(IT) the subsidy is specific within the meaning
of paragraph (5A).

(F) CERTAIN SUBSIDIES ON AGRICULTURAL PRODUCTS.—
Domestic support measures that are provided with respect
to products listed in Annex 1 to the Agreement on Agri-
culture, and that the administering authority determines
conform fully to the provisions of Annex 2 to that Agree-
ment, shall be treated as noncountervailable. Upon request
by the administering authority, the Trade Representative
shall provide advice regarding the interpretation and ap-
plication of Annex 2.

(G) PROVISIONAL APPLICATION.—
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(1) Subparagraphs (B), (C), (D), and (E) shall not
apply on or after the first day of the month that is 66
months after the WTO Agreement enters into force,
unless the provisions of such subparagraphs are ex-
tended pursuant to section 282(c) of the Uruguay
Round Agreements Act.

(i1) Subparagraph (F) shall not apply to imports
from a WTO member country at the end of the 9-year
period beginning on January 1, 1995. The Trade Rep-
resentative shall determine the precise termination
date for each WTO member country in accordance
with paragraph (i) of Article 1 of the Agreement on
Agriculture and such date shall be notified to the ad-
ministering authority.

(6) NET COUNTERVAILABLE SUBSIDY.—For the purpose of
determining the net countervailable subsidy, the administering
authority may subtract from the gross countervailable subsidy
the amount of—

(A) any application fee, deposit, or similar payment
paid in order to qualify for, or to receive, the benefit of the
countervailable subsidy,

(B) any loss in the value of the countervailable subsidy
resulting from its deferred receipt, if the deferral is man-
dated by Government order, and

(C) export taxes, duties, or other charges levied on the
export of merchandise to the United States specifically in-
tended to offset the countervailable subsidy received.

(7) MATERIAL INJURY.—

(A) IN GENERAL.—The term “material injury” means
harm which is not inconsequential, immaterial, or unim-
portant.

(B) VOLUME AND CONSEQUENT IMPACT.—In making de-
terminations under sections 703(a), 705(b), 733(a), and
735(b), the Commission in each case—

(1) shall consider—

(I) the volume of imports of the subject mer-
chandise,
(IT) the effect of imports of that merchandise

on prices in the United States for like products 48,

and

(IIT) the impact of imports of such merchan-
dise on domestic producers of like products 48, but
only in the context of production operations within
the United States; and

(i1) may consider such other economic factors as
are relevant to the determination regarding whether
there is material injury by reason of imports.

In the notification required under section 705(d) or 735(d),

as the case may be, the Commission shall explain its anal-

ysis of each factor considered under clause (i), and identify

48 Section 233(a)(3)(B) of P.L. 103-465 amends this subclause by striking “like product” and
inserting “domestic like product”. The phrase “like product” does not appear.
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each factor considered under clause (ii) and explain in full
its relevance to the determination.

(C) EVALUATION OF RELEVANT FACTORS.—For purposes
of subparagraph (B)—

(1) VOLUME.—In evaluating the volume of imports
of merchandise, the Commission shall consider wheth-
er the volume of imports of the merchandise, or any
increase in that volume, either in absolute terms or
relative to production or consumption in the United
States, is significant.

(i1) PRICE.—In evaluating the effect of imports of
such merchandise on prices, the Commission shall con-
sider whether—

(I) there has been significant price under-
selling by the imported merchandise as compared
with the price of like products4® of the United
States, and

(IT) the effect of imports of such merchandise
otherwise depresses prices to a significant degree
or prevents price increases, which otherwise
would have occurred, to a significant degree.

(iii) IMPACT ON AFFECTED DOMESTIC INDUSTRY.—In
examining the impact required to be considered under
subparagraph (B)(i)(III), the Commission shall evalu-
ate all relevant economic factors which have a bearing
on the state of the industry in the United States, in-
cluding, but not limited to—

(I) actual and potential decline in output,
sales, market share, gross profits, operating prof-
its, net profits, ability to service debt, produc-
tivity, return on investments, return on assets,
and utilization of capacity,

(IT) factors affecting domestic prices,

(ITT) actual and potential negative effects on
cash flow, inventories, employment, wages,
growth, ability to raise capital, and investment,

(IV) actual and potential negative effects on
the existing development and production efforts of
the domestic industry, including efforts to develop
a derivative or more advanced version of the do-
mestic like product, and

(V) in a proceeding under subtitle B, the mag-
nitude of the margin of dumping.

The Commission shall evaluate all relevant economic
factors described in this clause within the context of
the business cycle and conditions of competition that
are distinctive to the affected industry.

(iv) CAPTIVE PRODUCTION.—If domestic producers
internally transfer significant production of the domes-
tic like product for the production of a downstream ar-
ticle and sell significant production of the domestic
like product in the merchant market, and the Commis-
sion finds that—
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(I) the domestic like product produced that is
internally transferred for processing into that
downstream article does not enter the merchant
market for the domestic like product, and

(IT) the domestic like product is the predomi-
nant material input in the production of that
downstream article,

then the Commission, in determining market share
and the factors affecting financial performance set
forth in clause (iii), shall focus primarily on the mer-
chant market for the domestic like product.

(D) SPECIAL RULES FOR AGRICULTURAL PRODUCTS.—

(1) The Commission shall not determine that there
is no material injury or threat of material injury to the
United States producers of an agricultural commodity
merely because the prevailing market price is at or
above the minimum support price.

(i1) In the case of agricultural products, the Com-
mission shall consider any increased burden on gov-
ernment income or price support programs.

(E) SPECIAL RULES.—For purposes of this paragraph—

(i) NATURE OF COUNTERVAILABLE SUBSIDY.—In de-
termining whether there is a threat of material injury,
the Commission shall consider information provided to
it by the administering authority regarding the nature
of the countervailable subsidy granted by a foreign
country (particularly whether the countervailable sub-
sidy is a subsidy described in Article 3 or 6.1 of the
Subsidies Agreement) and the effects likely to be
caused by the countervailable subsidy.

(i1) STANDARD FOR DETERMINATION.—The presence
or absence of any factor which the Commission is re-
quired to evaluate under subparagraph (C) or (D) shall
not necessarily give decisive guidance with respect to
the determination by the Commission of material in-
jury.

(F) THREAT OF MATERIAL INJURY.—

(i) IN GENERAL.—In determining whether an in-
dustry in the United States is threatened with mate-
rial injury by reason of imports (or sales for importa-
tion) of the subject merchandise, the Commission shall
consider, among other relevant economic factors—

(I) if a countervailable subsidy is involved,
such information as may be presented to it by the
administering authority as to the nature of the
subsidy (particularly as to whether the
countervailable subsidy is a subsidy described in
Article 3 or 6.1 of the Subsidies Agreement), and
whether imports of the subject merchandise are
likely to increase,

(IT) any existing unused production capacity
or imminent, substantial increase in production
capacity in the exporting country indicating the
likelihood of substantially increased imports of the
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subject merchandise into the United States, tak-
ing into account the availability of other export
markets to absorb any additional exports,
(IIT) a significant rate of increase of the vol-
ume or market penetration of imports of the sub-
ject merchandise indicating the likelihood of sub-
stantially increased imports,
(IV) whether imports of the subject merchan-
dise are entering at prices that are likely to have
a significant depressing or suppressing effect on
domestic prices, and are likely to increase demand
for further imports,
(V) inventories of the subject merchandise,
(VI) the potential for product-shifting if pro-
duction facilities in the foreign country, which can
be used to produce the subject merchandise, are
currently being used to produce other products,
(VII) in any investigation under this title
which involves imports of both a raw agricultural
product (within the meaning of paragraph
(4)(E)Gv)) and any product processed from such
raw agricultural product, the likelihood that there
will be increased imports, by reason of product
shifting, if there is an affirmative determination
by the Commission under section 705(b)(1) or
735(b)(1) with respect to either the raw agricul-
tural product or the processed agricultural prod-
uct (but not both),
(VIII) the actual and potential negative effects
on the existing development and production ef-
forts of the domestic industry, including efforts to
develop a derivative or more advanced version of
the domestic like product, and
(IX) any other demonstrable adverse trends
that indicate the probability that there is likely to
be material injury by reason of imports (or sale for
importation) of the subject merchandise (whether
or not it is actually being imported at the time).
(ii) BASIS FOR DETERMINATION.—The Commission
shall consider the factors set forth in clause (i) as a
whole in making a determination of whether further
dumped or subsidized imports are imminent and
whether material injury by reason of imports would
occur unless an order is issued or a suspension agree-
ment is accepted under this title. The presence or ab-
sence of any factor which the Commission is required
to consider under clause (i) shall not necessarily give
decisive guidance with respect to the determination.
Such a determination may not be made on the basis
of mere conjecture or supposition.

(iii) EFFECT OF DUMPING IN THIRD-COUNTRY MAR-
KETS.—

(I) IN GENERAL.—In investigations under sub-
title B, the Commission shall consider whether

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

Sec. 771 TARIFF ACT OF 1930 326

dumping in the markets of foreign countries (as
evidenced by dumping findings or antidumping
remedies in other WTO member markets against
the same class or kind of merchandise manufac-
tured or exported by the same party as under in-
vestigation) suggests a threat of material injury to
the domestic industry. In the course of its inves-
tigation, the Commission shall request informa-
tion from the foreign manufacturer, exporter, or

United States importer concerning this issue.

(I) WTO MEMBER MARKET.—For purposes of
this clause, the term “WTO member market”
means the market of any country which is a WTO
member.

(III) EUROPEAN COMMUNITIES.—For purposes
of this clause, the European Communities shall be
treated as a foreign country.

(G) CUMULATION FOR DETERMINING MATERIAL IN-
JURY.—

(i) IN GENERAL.—For purposes of clauses (i) and
(i) of subparagraph (C), and subject to clause (ii), the
Commission shall cumulatively assess the volume and
effect of imports of the subject merchandise from all
countries with respect to which—

(I) petitions were filed under section 702(b) or
732(b) on the same day,

(II) investigations were initiated under section
702(a) or 732(a) on the same day, or

(IIT) petitions were filed under section 702(b)
or 732(b) and investigations were initiated under
section 702(a) or 732(a) on the same day,

if such imports compete with each other and with do-
mestic like products in the United States market.

(11)) EXCEPTIONS.—The Commission shall not cu-
mulatively assess the volume and effect of imports
under clause (i)—

(I) with respect to which the administering
authority has made a preliminary negative deter-
mination, unless the administering authority sub-
sequently made a final affirmative determination
with respect to those imports before the Commis-
sion’s final determination is made;

(II) from any country with respect to which
the investigation has been terminated;

(IIT) from any country designated as a bene-
ficiary country under the Caribbean Basin Eco-
nomic Recovery Act (19 U.S.C. 2701 et seq.) for
purposes of making a determination with respect
to that country, except that the volume and effect
of imports of the subject merchandise from such
country may be cumulatively assessed with im-
ports of the subject merchandise from any other
country designated as such a beneficiary country
to the extent permitted by clause (i); or

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

321 TARIFF ACT OF 1930 Sec. 771

(IV) from any country that is a party to an

agreement with the United States establishing a
free trade area, which entered into force and effect
before January 1, 1987, unless the Commission
determines that a domestic industry is materially
injured or threatened with material injury by rea-
son of imports from that country.

(iii) RECORDS IN FINAL INVESTIGATIONS.—In each
final determination in which it cumulatively assesses
the volume and effect of imports under clause (i), the
Commission shall make its determinations based on
the record compiled in the first investigation in which
it makes a final determination, except that when the
administering authority issues its final determination
in a subsequently completed investigation, the Com-
mission shall permit the parties in the subsequent in-
vestigation to submit comments concerning the signifi-
cance of the administering authority’s final determina-
tion, and shall include such comments and the admin-
istering authority’s final determination in the record
for the subsequent investigation.

(iv) REGIONAL INDUSTRY DETERMINATIONS.—In an
investigation which involves a regional industry, and
in which the Commission decides that the volume and
effect of imports should be cumulatively assessed
under this subparagraph, such assessment shall be
based upon the volume and effect of imports into the
region or regions determined by the Commission. The
provisions of clause (iii) shall apply to such investiga-
tions.

(H) CUMULATION FOR DETERMINING THREAT OF MATE-
RIAL INJURY.—To the extent practicable and subject to sub-
paragraph (G)(ii), for purposes of clause (i)(III) and (IV) of
subparagraph (F), the Commission may cumulatively as-
sess the volume and price effects of imports of the subject
merchandise from all countries with respect to which—

(i) petitions were filed under section 702(b) or
732(b) on the same day,

(i) investigations were initiated under section
702(a) or 732(a) on the same day, or

(iii) petitions were filed under section 702(b) or
732(b) and investigations were initiated under section
702(a) or 732(a) on the same day,

if such imports compete with each other and with domestic
like products in the United States market.

(I) CONSIDERATION OF POST-PETITION INFORMATION.—
The Commission shall consider whether any change in the
volume, price effects, or impact of imports of the subject
merchandise since the filing of the petition in an investiga-
tion under subtitle A or B is related to the pendency of the
investigation and, if so, the Commission may reduce the
weight accorded to the data for the period after the filing
of the petition in making its determination of material in-
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jury, threat of material injury, or material retardation of

the establishment of an industry in the United States.

(J) EFFECT OF PROFITABILITY.—The Commission may
not determine that there is no material injury or threat of
material injury to an industry in the United States merely
because that industry is profitable or because the perform-
ance of that industry has recently improved.

(8) SUBSIDIES AGREEMENT; AGREEMENT ON AGRICULTURE.—

(A) SUBSIDIES AGREEMENT.—The term “Subsidies
Agreement” means the Agreement on Subsidies and Coun-
tervailing Measures referred to in section 101(d)(12) of the
Uruguay Round Agreements Act.

(B) AGREEMENT ON AGRICULTURE.—The term “Agree-
ment on Agriculture” means the Agreement on Agriculture
referred to in section 101(d)(2) of the Uruguay Round
Agreements Act.

(9) INTERESTED PARTY.—The term “interested party”
means—

(A) a foreign manufacturer, producer, or exporter, or
the United States importer, of subject merchandise or a
trade or business association a majority of the members of
which are producers, exporters, or importers of such mer-
chandise,

(B) the government of a country in which such mer-
chandise is produced or manufactured or from which such
merchandise is exported,

(C) a manufacturer, producer, or wholesaler in the
United States of a domestic like product,

(D) a certified union or recognized union or group of
workers which is representative of an industry engaged in
the manufacture, production, or wholesale in the United
States of a domestic like product,

(E) a trade or business association a majority of whose
members manufacture, produce, or wholesale a domestic
like product in the United States,

(F) an association, a majority of whose members is
composed of interested parties described in subparagraph
(C), (D), or (E) with respect to a domestic like product, and

(G) in any investigation under this title involving an
industry engaged in producing a processed agricultural
product, as defined in paragraph (4)(E), a coalition or trade
association which is representative of either—

(i) processors,
(ii) processors and producers, or
(iii) processors and growers,

but this subparagraph shall cease to have effect if the

United States Trade Representative notifies the admin-

istering authority and the Commission that the application

of this subparagraph is inconsistent with the international
obligations of the United States.

(10) DOMESTIC LIKE PRODUCT.—The term “domestic like
product” means a product which is like, or in the absence of
like, most similar in characteristics and uses with, the article
subject to an investigation under this title.
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(11) AFFIRMATIVE DETERMINATIONS BY DIVIDED COMMIS-
SION.—If the Commissioners voting on a determination by the
Commission, including a determination under section 751, are
evenly divided as to whether the determination should be af-
firmative or negative, the Commission shall be deemed to have
made an affirmative determination. For the purpose of apply-
ing this paragraph when the issue before the Commission is to
determine whether there is—

(A) material injury to an industry in the United

States,

(B) threat of material injury to such an industry, or
(C) material retardation of the establishment of an in-
dustry in the United States,
by reason of imports of the merchandise, an affirmative vote on
any of the issues shall be treated as a vote that the determina-
tion should be affirmative.

(12) ATTRIBUTION OF MERCHANDISE TO COUNTRY OF MANU-
FACTURE OR PRODUCTION.—For purposes of subtitle A, mer-
chandise shall be treated as the product of the country in
which it was manufactured or produced without regard to
whether it is imported directly from that country and without
regard to whether it is imported in the same condition as when
exported from that country or in a changed condition by reason
of remanufacture or otherwise.

(13) [Repealed.]

(14) SOLD OR, IN THE ABSENCE OF SALES, OFFERED FOR
SALE.—The term “sold or, in the absence of sales, offered for
sale” means sold or, in the absence of sales, offered—

(A) to all purchasers in commercial quantities, or
(B) in the ordinary course of trade to one or more se-
lected purchasers in commercial quantities at a price
which fairly reflects the market value of the merchandise,
without regard to restrictions as to the disposition or use of the
merchandise by the purchaser except that, where such restric-
tions are found to affect the market value of the merchandise,
adjustment shall be made therefor in calculating the price at
which the merchandise is sold or offered for sale.

(15) ORDINARY COURSE OF TRADE.—The term “ordinary
course of trade” means the conditions and practices which, for
a reasonable time prior to the exportation of the subject mer-
chandise, have been normal in the trade under consideration
with respect to merchandise of the same class or kind. The ad-
ministering authority shall consider the following sales and
transactions, among others, to be outside the ordinary course
of trade:

(A) Sales disregarded under section 773(b)(1).
(B) Transactions disregarded under section 773(f)(2).
(C) Situations in which the administering authority

determines that the particular market situation prevents a

proper comparison with the export price or constructed ex-

port price.

(16) FOREIGN LIKE PRODUCT.—The term “foreign like prod-
uct” means merchandise in the first of the following categories

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

March 3, 2016

Sec. 771 TARIFF ACT OF 1930 330

in respect of which a determination for the purposes of subtitle
B of this title can be satisfactorily made:

(A) The subject merchandise and other merchandise
which is identical in physical characteristics with, and was
produced in the same country by the same person as, that
merchandise.

(B) Merchandise—

(i) produced in the same country and by the same
person as the subject merchandise,

(ii) like that merchandise in component material
or materials and in the purposes for which used, and

(iii) approximately equal in commercial value to
that merchandise.

(C) Merchandise—

(1) produced in the same country and by the same
person and of the same general class or kind as the
merchandise which is the subject of the investigation,

(ii) like that merchandise in the purposes for
which used, and

(iii) which the administering authority determines
may reasonably be compared with that merchandise.

(17) USUAL COMMERCIAL QUANTITIES.—The term “usual
commercial quantities”, in any case in which the subject mer-
chandise is sold in the market under consideration at different
prices for different quantities, means the quantities in which
such merchandise is there sold at the price or prices for one
quantity in an aggregate volume which is greater than the ag-
gregate volume sold at the price or prices for any other quan-
tity.

(18) NONMARKET ECONOMY COUNTRY.—

(A) IN GENERAL.—The term “nonmarket economy
country” means any foreign country that the administering
authority determines does not operate on market prin-
ciples of cost or pricing structures, so that sales of mer-
chandise in such country do not reflect the fair value of the
merchandise.

(B) FACTORS TO BE CONSIDERED.—In making deter-
minations under subparagraph (A) the administering au-
thority shall take into account—

(1) the extent to which the currency of the foreign
country is convertible into the currency of other coun-
tries;

(i1) the extent to which wage rates in the foreign
country are determined by free bargaining between
labor and management,

(iii) the extent to which joint ventures or other in-
vestments by firms of other foreign countries are per-
mitted in the foreign country,

(iv) the extent of government ownership or control
of the means of production,

(v) the extent of government control over the allo-
cation of resources and over the price and output deci-
sions of enterprises, and
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(vi) such other factors as the administering au-
thority considers appropriate.

(C) DETERMINATION IN EFFECT.—

(i) Any determination that a foreign country is a
nonmarket economy country shall remain in effect
until revoked by the administering authority.

(ii) The administering authority may make a de-
termination under subparagraph (A) with respect to
any foreign country at any time.

(D) DETERMINATIONS NOT IN ISSUE.—Notwithstanding
any other provision of law, any determination made by the
administering authority under subparagraph (A) shall not
be subject to judicial review in any investigation conducted
under subtitle B.

(E) COLLECTION OF INFORMATION.—Upon request by
the administering authority, the Commissioner of Customs
shall provide the administering authority a copy of all pub-
lic and proprietary information submitted to, or obtained
by, the Commissioner of Customs that the administering
authority considers relevant to proceedings involving mer-
chandise from nonmarket economy countries. The admin-
istering authority shall protect proprietary information ob-
tained under this section from public disclosure in accord-
ance with section 777.

(19) EQUIVALENCY OF LEASES TO SALES.—In determining
whether a lease is equivalent to a sale for purposes of this
title, the administering authority shall consider—

(A) the terms of the lease,

(B) commercial practice within the industry,

(C) the circumstances of the transaction,

(D) whether the product subject to the lease is inte-
grated into the operations of the lessee or importer,

(E) whether in practice there is a likelihood that the
lease will be continued or renewed for a significant period
of time, and

(F) other relevant factors, including whether the lease
transaction would permit avoidance of antidumping or
countervailing duties.

(20) APPLICATION TO GOVERNMENTAL IMPORTATIONS.—

(A) IN GENERAL.—Except as otherwise provided by this
paragraph, merchandise imported by, or for the use of, a
department or agency of the United States Government
(including merchandise provided for under chapter 98 of
the Harmonized Tariff Schedule of the United States) is
subject to the imposition of countervailing duties or anti-
dumping duties under this title or section 303.

(B) ExcepTIONS.—Merchandise imported by, or for the
use of, the Department of Defense shall not be subject to
the imposition of countervailing or antidumping duties
under this title if—

(1) the merchandise is acquired by, or for use of,
such Department—

(I) from a country with which such Depart-
ment had a Memorandum of Understanding which
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was in effect on January 1, 1988, and has contin-

ued to have a comparable agreement (including

renewals) or superseding agreements, and

(II) in accordance with terms of the Memo-
randum of Understanding in effect at the time of
importation, or

(ii)) the merchandise has no substantial non-
military use.

(21) UNITED STATES-CANADA AGREEMENT.—The term
“United States-Canada Agreement” means the United States-
Canada Free-Trade Agreement.

(22) NAFTA.—The term “NAFTA” means the North Amer-
ican Free Trade Agreement.

(23) ENTRY.—The term “entry” includes, in appropriate cir-
cumstances as determined by the administering authority, a
reconciliation entry created under a reconciliation process, de-
fined in section 401(s), that is initiated by an importer. The li-
ability of an importer under an antidumping or countervailing
duty proceeding for entries of merchandise subject to the pro-
ceeding will attach to the corresponding reconciliation entry or
entries. Suspension of liquidation of the reconciliation entry or
entries, for the purpose of enforcing this title, is equivalent to
the suspension of liquidation of the corresponding individual
entries; but the suspension of liquidation of the reconciliation
entry or entries for such purpose does not preclude liquidation
for any other purpose.

(24) NEGLIGIBLE IMPORTS.—

(A) IN GENERAL.—

(i) LESS THAN 3 PERCENT.—Except as provided in
clauses (ii) and (iv), imports from a country of mer-
chandise corresponding to a domestic like product
identified by the Commission are “negligible” if such
imports account for less than 3 percent of the volume
of all such merchandise imported into the United
States in the most recent 12-month period for which
data are available that precedes—

(I) the filing of the petition under section

702(b) or 732(b), or

(IT) the initiation of the investigation, if the
investigation was initiated under section 702(a) or

732(a).

(i1)) EXCEPTION.—Imports that would otherwise be
negligible under clause (1) shall not be negligible if the
aggregate volume of imports of the merchandise from
all countries described in clause (i) with respect to
which investigations were initiated on the same day
exceeds 7 percent of the volume of all such merchan-
dise imported into the United States during the appli-
cable 12-month period.

(iii) DETERMINATION OF AGGREGATE VOLUME.—In
determining aggregate volume under clause (ii) or (iv),
the Commission shall not consider imports from any
country specified in paragraph (7)(G)(ii).
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(iv) NEGLIGIBILITY IN THREAT ANALYSIS.—Notwith-
standing clauses (i) and (ii), the Commission shall not
treat imports as negligible if it determines that there
is a potential that imports from a country described in
clause (i) will imminently account for more than 3 per-
cent of the volume of all such merchandise imported
into the United States, or that the aggregate volumes
of imports from all countries described in clause (ii)
will imminently exceed 7 percent of the volume of all
such merchandise imported into the United States.
The Commission shall consider such imports only for
purposes of determining threat of material injury.

(B) NEGLIGIBILITY FOR CERTAIN COUNTRIES IN COUN-
TERVAILING DUTY INVESTIGATIONS.—In the case of an in-
vestigation under section 701, subparagraph (A) shall be
applied to imports of subject merchandise from developing
countries by substituting “4 percent” for “3 percent” in
subparagraph (A)(i) and by substituting “9 percent” for “7
percent” in subparagraph (A)(ii).

(C) COMPUTATION OF IMPORT VOLUMES.—In computing
import volumes for purposes of subparagraphs (A) and (B),
the Commission may make reasonable estimates on the
basis of available statistics.

(D) REGIONAL INDUSTRIES.—In an investigation in
which the Commission makes a regional industry deter-
mination under paragraph (4)(C), the Commission’s exam-
ination under subparagraphs (A) and (B) shall be based
upon the volume of subject merchandise exported for sale
in the regional market in lieu of the volume of all subject
merchandise imported into the United States.

(25) SUBJECT MERCHANDISE.—The term “subject merchan-
dise” means the class or kind of merchandise that is within the
scope of an investigation, a review, a suspension agreement, an
order under this title or section 303, or a finding under the
Antidumping Act, 1921.

(26) SECTION 303.—The terms “section 303” and “303”
mean section 303 of this Act as in effect on the day before the
effective date of title II of the Uruguay Round Agreements Act.

(27) SUSPENSION AGREEMENT.—The term “suspension
agreement” means an agreement described in section 704(b),
704(c), 734(b), 734(c), or 734(1).

(28) EXPORTER OR PRODUCER.—The term “exporter or pro-
ducer” means the exporter of the subject merchandise, the pro-
ducer of the subject merchandise, or both where appropriate.
For purposes of section 773, the term “exporter or producer” in-
cludes both the exporter of the subject merchandise and the
producer of the same subject merchandise to the extent nec-
essary to accurately calculate the total amount incurred and
realized for costs, expenses, and profits in connection with pro-
duction and sale of that merchandise.

(29) WTO AGREEMENT.—The term “WTO Agreement”
means the Agreement defined in section 2(9) of the Uruguay
Round Agreements Act.
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(30) WT'O MEMBER AND WTO MEMBER COUNTRY.—The
terms “WTO member” and “WTO member country” mean a
state, or separate customs territory (within the meaning of Ar-
ticle XII of the WTO Agreement), with respect to which the
United States applies the WTO Agreement.

(31) GATT 1994.—The term “GATT 1994” means the Gen-
eral Agreement on Tariffs and Trade annexed to the WTO
Agreement.

(32) TRADE REPRESENTATIVE.—The term “Trade Represent-
ative” means the United States Trade Representative.

(33) AFFILIATED PERSONS.—The following persons shall be
considered to be “affiliated” or “affiliated persons”:

(A) Members of a family, including brothers and sis-
ters (whether by the whole or half blood), spouse, ances-
tors, and lineal descendants.

(B) Any officer or director of an organization and such
organization.

(C) Partners.

(D) Employer and employee.

(E) Any person directly or indirectly owning, control-
ling, or holding with power to vote, 5 percent or more of
the outstanding voting stock or shares of any organization
and such organization.

(F) Two or more persons directly or indirectly control-
ling, controlled by, or under common control with, any per-
son.

(G) Any person who controls any other person and
such other person.

For purposes of this paragraph, a person shall be considered
to control another person if the person is legally or operation-
ally in a position to exercise restraint or direction over the
other person.

(34) DUMPED; DUMPING.—The terms “dumped” and “dump-
in%” refer to the sale or likely sale of goods at less than fair
value.

(35) DUMPING MARGIN; WEIGHTED AVERAGE DUMPING MAR-
GIN.—

(A) DUMPING MARGIN.—The term “dumping margin”
means the amount by which the normal value exceeds the
export price or constructed export price of the subject mer-
chandise.

(B) WEIGHTED AVERAGE DUMPING MARGIN.—The term
“weighted average dumping margin” is the percentage de-
termined by dividing the aggregate dumping margins de-
termined for a specific exporter or producer by the aggre-
gate export prices and constructed export prices of such ex-
porter or producer.

(C) MAGNITUDE OF THE MARGIN OF DUMPING.—The
magnitude of the margin of dumping used by the Commis-
sion shall be—

(i) in making a preliminary determination under
section 733(a) in an investigation (including any inves-
tigation in which the Commission cumulatively as-
sesses the volume and effect of imports under para-
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graph (7)(G)(i)), the dumping margin or margins pub-

lished by the administering authority in its notice of

initiation of the investigation;

(i1) in making a final determination under section
735(b), the dumping margin or margins most recently
published by the administering authority prior to the
closing of the Commission’s administrative record,;

(iii) in a review under section 751(b)(2), the most
recent dumping margin or margins determined by the
administering authority under section 752(c)(3), if any,
or under section 733(b) or 735(a); and

(iv) in a review under section 751(c), the dumping
margin or margins determined by the administering
authority under section 752(c)(3).

(36) DEVELOPING AND LEAST DEVELOPED COUNTRY.—

(A) DEVELOPING COUNTRY.—The term “developing
country” means a country designated as a developing coun-
try by the Trade Representative.

(B) LEAST DEVELOPED COUNTRY.—The term “least de-
veloped country” means a country which the Trade Rep-
resentative determines is—

(i) a country referred to as a least developed coun-
try within the meaning of paragraph (a) of Annex VII
to the Subsidies Agreement, or

(il) any other country listed in Annex VII to the
Subsidies Agreement, but only if the country has a per
capita gross national product of less than $1,000 per
annum as measured by the most recent data available
from the World Bank.

(C) PUBLICATION OF LIST.—The Trade Representative
shall publish in the Federal Register, and update as nec-
essary, a list of—

(i) developing countries that have eliminated their
export subsidies on an expedited basis within the
meaning of Article 27.11 of the Subsidies Agreement,
and

(ii) countries determined by the Trade Representa-
tive to be least developed or developing countries.

(D) FACTORS TO CONSIDER.—In determining whether a
country is a developing country under subparagraph (A),
the Trade Representative shall consider such economic,
trade, and other factors which the Trade Representative
considers appropriate, including the level of economic de-
velopment of such country (the assessment of which shall
include a review of the country’s per capita gross national
product) and the country’s share of world trade.

(E) LIMITATION ON DESIGNATION.—A determination
that a country is a developing or least developed country
pursuant to this paragraph shall be for purposes of this
title only and shall not affect the determination of a coun-
try’s status as a developing or least developed country with
respect to any other law.
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SEC. 771A. [19 U.S.C. 1677-1] UPSTREAM SUBSIDIES.

(a) DEFINITION.—The term “upstream subsidy” means any
countervailable subsidy, other than an export subsidy, that—

(1) is paid or bestowed by an authority (as defined in sec-
tion 771(5)) with respect to a product (hereafter in this section
referred to as an “input product”) that is used in the same
country as the authority in the manufacture or production of
merchandise which is the subject of a countervailing duty pro-
ceeding;

(2) in the judgment of the administering authority bestows
a competitive benefit on the merchandise; and

(3) has a significant effect on the cost of manufacturing or
producing the merchandise.

In applying this subsection, an association of two or more foreign

countries, political subdivisions, dependent territories, or posses-

sions of foreign countries organized into a customs union outside
the United States shall be treated as being one country if the
countervailable subsidy is provided by the customs union.

(b) DETERMINATION OF COMPETITIVE BENEFIT.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
administering authority shall decide that a competitive benefit
has been bestowed when the price for the input product re-
ferred to in subsection (a)(1) for such use is lower than the
price that the manufacturer or producer of merchandise which
1s the subject of a countervailing duty proceeding would other-
wise pay for the product in obtaining it from another seller in
an arms-length transaction.

(2) ADJUSTMENTS.—If the administering authority has de-
termined in a previous proceeding that a countervailable sub-
sidy is paid or bestowed on the input product that is used for
comparison under paragraph (1), the administering authority
may (A) where appropriate, adjust the price that the manufac-
turer or producer of merchandise which is the subject of such
proceeding would otherwise pay for the product to reflect the
effects of the countervailable subsidy, or (B) select in lieu of
that price a price from another source.

(¢) INCLUSION OF AMOUNT OF SUBSIDY 49.—If the administering
authority decides, during the course of a countervailing duty pro-
ceeding that an upstream countervailable subsidy is being or has
been paid or bestowed regarding the subject merchandise, the ad-
ministering authority shall include in the amount of any counter-
vailing duty imposed on the merchandise an amount equal to the
amount of the competitive benefit referred to in subparagraph
(1)(B), except that in no event shall the amount be greater than the
amount of the countervailable subsidy determined with respect to
the upstream product.

SEC. 771B. [19 U.S.C. 1677-2] CALCULATION OF COUNTERVAILABLE
SUBSIDIES ON CERTAIN PROCESSED AGRICULTURAL
PRODUCTS.

In the case of an agricultural product processed from a raw ag-
ricultural product in which—

49 Section 270(a)(2)(B) of P.L. 103-465 amended “section 771(A)(c)” in the heading by striking
“Subsidy” and inserting “Countervailable Subsidy”. The instructions probably should have
amended “section 771A(c)” by striking “SUBSIDY” and inserting “COUNTERVAILABLE SUBSIDY”.
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(1) the demand for the prior stage product is substantially
dependent on the demand for the latter stage product, and
(2) the processing operation adds only limited value to the
raw commodity,
countervailable subsidies found to be provided to either producers
or processors of the product shall be deemed to be provided with
respect to the manufacture, production, or exportation of the proc-
essed product.

SEC. 772. [19 U.S.C. 1677a] EXPORT PRICE AND CONSTRUCTED EXPORT
PRICE.

(a) EXPORT PRICE.—The term “export price” means the price at
which the subject merchandise is first sold (or agreed to be sold)
before the date of importation by the producer or exporter of the
subject merchandise outside of the United States to an unaffiliated
purchaser in the United States or to an unaffiliated purchaser for
exportation to the United States, as adjusted under subsection (c).

(b) CONSTRUCTED EXPORT PRICE.—The term “constructed ex-
port price” means the price at which the subject merchandise is
first sold (or agreed to be sold) in the United States before or after
the date of importation by or for the account of the producer or ex-
porter of such merchandise or by a seller affiliated with the pro-
ducer or exporter, to a purchaser not affiliated with the producer
or exporter, as adjusted under subsections (c¢) and (d).

(c) ADJUSTMENTS FOR EXPORT PRICE AND CONSTRUCTED EX-
PORT PRICE.—The price used to establish export price and con-
structed export price shall be—

(1) increased by—

(A) when not included in such price, the cost of all con-
tainers and coverings and all other costs, charges, and ex-
penses incident to placing the subject merchandise in con-
dition packed ready for shipment to the United States,

(B) the amount of any import duties imposed by the
country of exportation which have been rebated, or which
have not been collected, by reason of the exportation of the
subject merchandise to the United States, and

(C) the amount of any countervailing duty imposed on
the subject merchandise under subtitle A to offset an ex-
port subsidy, and
(2) reduced by—

(A) except as provided in paragraph (1)(C), the
amount, if any, included in such price, attributable to any
additional costs, charges, or expenses, and United States
import duties, which are incident to bringing the subject
merchandise from the original place of shipment in the ex-
porting country to the place of delivery in the United
States, and

(B) the amount, if included in such price, of any export
tax, duty, or other charge imposed by the exporting coun-
try on the exportation of the subject merchandise to the
United States, other than an export tax, duty, or other
charge described in section 771(6)(C).

(d) ADDITIONAL ADJUSTMENTS TO CONSTRUCTED EXPORT
PRICE.—For purposes of this section, the price used to establish
constructed export price shall also be reduced by—
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(1) the amount of any of the following expenses generally
incurred by or for the account of the producer or exporter, or
the affiliated seller in the United States, in selling the subject
nae(i‘c}ll)andise (or subject merchandise to which value has been
added)—

(A) commissions for selling the subject merchandise in
the United States;

(B) expenses that result from, and bear a direct rela-
tionship to, the sale, such as credit expenses, guarantees
and warranties;

(C) any selling expenses that the seller pays on behalf
of the purchaser; and

(D) any selling expenses not deducted under subpara-
graph (A), (B), or (C);

(2) the cost of any further manufacture or assembly (in-
cluding additional material and labor), except in circumstances
described in subsection (e); and

(3) the profit allocated to the expenses described in para-
graphs (1) and (2).

(e) SPECIAL RULE FOR MERCHANDISE WITH VALUE ADDED
AFTER IMPORTATION.—Where the subject merchandise is imported
by a person affiliated with the exporter or producer, and the value
added in the United States by the affiliated person is likely to ex-
ceed substantially the value of the subject merchandise, the admin-
istering authority shall determine the constructed export price for
such merchandise by using one of the following prices if there is
a sufficient quantity of sales to provide a reasonable basis for com-
parison and the administering authority determines that the use of
such sales is appropriate:

(1) The price of identical subject merchandise sold by the
exporter or producer to an unaffiliated person.

(2) The price of other subject merchandise sold by the ex-
porter or producer to an unaffiliated person.

If there is not a sufficient quantity of sales to provide a reasonable
basis for comparison under paragraph (1) or (2), or the admin-
istering authority determines that neither of the prices described
in such paragraphs is appropriate, then the constructed export
price may be determined on any other reasonable basis.

(f) SPECIAL RULE FOR DETERMINING PROFIT.—

(1) IN GENERAL.—For purposes of subsection (d)(3), profit
shall be an amount determined by multiplying the total actual
profit by the applicable percentage.

(2) DEFINITIONS.—For purposes of this subsection:

(A) APPLICABLE PERCENTAGE.—The term “applicable
percentage” means the percentage determined by dividing
the total United States expenses by the total expenses.

(B) TOTAL UNITED STATES EXPENSES.—The term “total
United States expenses” means the total expenses de-
scribed in subsection (d) (1) and (2).

(C) ToraL EXPENSES.—The term “total expenses”
means all expenses in the first of the following categories
which applies and which are incurred by or on behalf of
the foreign producer and foreign exporter of the subject
merchandise and by or on behalf of the United States sell-
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er affiliated with the producer or exporter with respect to
the production and sale of such merchandise:

(1) The expenses incurred with respect to the sub-
ject merchandise sold in the United States and the for-
eign like product sold in the exporting country if such
expenses were requested by the administering author-
ity for the purpose of establishing normal value and
constructed export price.

(i) The expenses incurred with respect to the nar-
rowest category of merchandise sold in the United
States and the exporting country which includes the
subject merchandise.

(iii) The expenses incurred with respect to the
narrowest category of merchandise sold in all coun-
tries which includes the subject merchandise.

(D) TOTAL ACTUAL PROFIT.—The term “total actual
profit” means the total profit earned by the foreign pro-
ducer, exporter, and affiliated parties described in sub-
paragraph (C) with respect to the sale of the same mer-
chandise for which total expenses are determined under
such subparagraph.

SEC. 773. [19 U.S.C. 1677b] NORMAL VALUE.

(a) DETERMINATION.—In determining under this title whether
subject merchandise is being, or is likely to be, sold at less than
fair value, a fair comparison shall be made between the export
price or constructed export price and normal value. In order to
achieve a fair comparison with the export price or constructed ex-
port price, normal value shall be determined as follows:

(1) DETERMINATION OF NORMAL VALUE.—

(A) IN GENERAL.—The normal value of the subject
merchandise shall be the price described in subparagraph
(B), at a time reasonably corresponding to the time of the
sale used to determine the export price or constructed ex-
port price under section 772(a) or (b).

(B) PRICE.—The price referred to in subparagraph (A)
is—

(i) the price at which the foreign like product is
first sold (or, in the absence of a sale, offered for sale)
for consumption in the exporting country, in the usual
commercial quantities and in the ordinary course of
trade and, to the extent practicable, at the same level
of trade as the export price or constructed export
price, or

(i1) in a case to which subparagraph (C) applies,
the price at which the foreign like product is so sold
(or offered for sale) for consumption in a country other
than the exporting country or the United States, if—

(I) such price is representative,

(IT) the aggregate quantity (or, if quantity is
not appropriate, value) of the foreign like product
sold by the exporter or producer in such other
country is 5 percent or more of the aggregate
quantity (or value) of the subject merchandise sold
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in the United States or for export to the United
States, and
(III)59 the administering authority does not
determine that the particular market situation
prevents a proper comparison with the export
price or constructed export price.
(C) THIRD COUNTRY SALES.—This subparagraph ap-
plies when—

(i) the foreign like product is not sold (or offered
for sale) for consumption in the exporting country as
described in subparagraph (B)(i),

(i) the administering authority determines that
the aggregate quantity (or, if quantity is not appro-
priate, value) of the foreign like product sold in the ex-
porting country is insufficient to permit a proper com-
parison with the sales of the subject merchandise to
the United States, or

(iii) the particular market situation in the export-
ing country does not permit a proper comparison with
the export price or constructed export price.

For purposes of clause (ii), the aggregate quantity (or
value) of the foreign like product sold in the exporting
country shall normally be considered to be insufficient if
such quantity (or value) is less than 5 percent of the aggre-
gate quantity (or value) of sales of the subject merchandise
to the United States.

(2) FicTITIOUS MARKETS.—No pretended sale or offer for
sale, and no sale or offer for sale intended to establish a ficti-
tious market, shall be taken into account in determining nor-
mal value. The occurrence of different movements in the prices
at which different forms of the foreign like product are sold (or,
in the absence of sales, offered for sale) in the exporting coun-
try after the issuance of an antidumping duty order may be
considered by the administering authority as evidence of the
establishment of a fictitious market for the foreign like product
if the movement in such prices appears to reduce the amount
by which the normal value exceeds the export price (or the con-
structed export price) of the subject merchandise.

(3) EXPORTATION FROM AN INTERMEDIATE COUNTRY.—
Where the subject merchandise is exported to the United
States from an intermediate country, normal value shall be de-
termined in the intermediate country, except that normal
value may be determined in the country of origin of the subject
merchandise if—

(A) the producer knew at the time of the sale that the
subject merchandise was destined for exportation;

(B) the subject merchandise is merely transshipped
through the intermediate country;

(C) sales of the foreign like product in the inter-
mediate country do not satisfy the conditions of paragraph

(1)(C); or

50 Section 504(b) of Public Law 114-27 amends this subclause by striking “in such other coun-
try.”. The amendment was executed by striking “in such other country” in order to reflect the
probable intent of Congress.
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(D) the foreign like product is not produced in the in-
termediate country.

(4) USE OF CONSTRUCTED VALUE.—If the administering au-
thority determines that the normal value of the subject mer-
chandise cannot be determined under paragraph (1)(B)(i), then,
notwithstanding paragraph (1)(B)(ii), the normal value of the
subject merchandise may be the constructed value of that mer-
chandise, as determined under subsection (e).

(5) INDIRECT SALES OR OFFERS FOR SALE.—If the foreign
like product is sold or, in the absence of sales, offered for sale
through an affiliated party, the prices at which the foreign like
product is sold (or offered for sale) by such affiliated party may
be used in determining normal value.

(6) ADJUSTMENTS.—The price described in paragraph (1)(B)
shall be—

(A) increased by the cost of all containers and cov-
erings and all other costs, charges, and expenses incident
to placing the subject merchandise in condition packed
ready for shipment to the United States;

(B) reduced by—

(1) when included in the price described in para-
graph (1)(B), the cost of all containers and coverings
and all other costs, charges, and expenses incident to
placing the foreign like product in condition packed
ready for shipment to the place of delivery to the pur-
chaser,

(i1) the amount, if any, included in the price de-
scribed in paragraph (1)(B), attributable to any addi-
tional costs, charges, and expenses incident to bring-
ing the foreign like product from the original place of
shipment to the place of delivery to the purchaser, and

(iii) the amount of any taxes imposed directly
upon the foreign like product or components thereof
which have been rebated, or which have not been col-
lected, on the subject merchandise, but only to the ex-
tent that such taxes are added to or included in the
price of the foreign like product, and
(C) increased or decreased by the amount of any dif-

ference (or lack thereof) between the export price or con-

structed export price and the price described in paragraph

(1)(B) (other than a difference for which allowance is other-

wise provided under this section) that is established to the

satisfaction of the administering authority to be wholly or
partly due to—

(1) the fact that the quantities in which the subject
merchandise is sold or agreed to be sold to the United
States are greater than or less than the quantities in
which the foreign like product is sold, agreed to be
sold, or offered for sale,

(ii) the fact that merchandise described in sub-
paragraph (B) or (C) of section 771(16) is used in de-
termining normal value, or

(iii) other differences in the circumstances of sale.

(7) ADDITIONAL ADJUSTMENTS.—
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(A) LEVEL OF TRADE.—The price described in para-
graph (1)(B) shall also be increased or decreased to make
due allowance for any difference (or lack thereof) between
the export price or constructed export price and the price
described in paragraph (1)(B) (other than a difference for
which allowance is otherwise made under this section) that
is shown to be wholly or partly due to a difference in level
of trade between the export price or constructed export
price and normal value, if the difference in level of trade—

(i) involves the performance of different selling ac-
tivities; and

(i) is demonstrated to affect price comparability,
based on a pattern of consistent price differences be-
tween sales at different levels of trade in the country
in which normal value is determined.

In a case described in the preceding sentence, the amount

of the adjustment shall be based on the price differences

between the two levels of trade in the country in which
normal value is determined.

(B) CONSTRUCTED EXPORT PRICE OFFSET.—When nor-
mal value is established at a level of trade which con-
stitutes a more advanced stage of distribution than the
level of trade of the constructed export price, but the data
available do not provide an appropriate basis to determine
under subparagraph (A)(ii) a level of trade adjustment,
normal value shall be reduced by the amount of indirect
selling expenses incurred in the country in which normal
value is determined on sales of the foreign like product but
not more than the amount of such expenses for which a de-
duction is made under section 772(d)(1)(D).

(8) ADJUSTMENTS TO CONSTRUCTED VALUE.—Constructed
value as determined under subsection (e), may be adjusted, as
appropriate, pursuant to this subsection.

(b) SALES AT LESS THAN COST OF PRODUCTION.—

(1) DETERMINATION; SALES DISREGARDED.—Whenever the
administering authority has reasonable grounds to believe or
suspect that sales of the foreign like product under consider-
ation for the determination of normal value have been made at
prices which represent less than the cost of production of that
product, the administering authority shall determine whether,
in fact, such sales were made at less than the cost of produc-
tion. If the administering authority determines that sales made
at less than the cost of production—

(A) have been made within an extended period of time
in substantial quantities, and

(B) were not at prices which permit recovery of all
costs within a reasonable period of time,

such sales may be disregarded in the determination of normal
value. Whenever such sales are disregarded, normal value
shall be based on the remaining sales of the foreign like prod-
uct in the ordinary course of trade. If no sales made in the or-
dinary course of trade remain, the normal value shall be based
on the constructed value of the merchandise.
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(2) DEFINITIONS AND SPECIAL RULES.—For purposes of this
subsection—

(A) REASONABLE GROUNDS TO BELIEVE OR SUSPECT.—

(1) REVIEW.—In a review conducted under section
751 involving a specific exporter, there are reasonable
grounds to believe or suspect that sales of the foreign
like product have been made at prices that are less
than the cost of production of the product if the ad-
ministering authority disregarded some or all of the
exporter’s sales pursuant to paragraph (1) in the in-
vestigation or, if a review has been completed, in the
most recently completed review.

(i1) REQUESTS FOR INFORMATION.—In an investiga-
tion initiated under section 732 or a review conducted
under section 751, the administering authority shall
request information necessary to calculate the con-
structed value and cost of production under sub-
sections (e) and (f) to determine whether there are rea-
sonable grounds to believe or suspect that sales of the
foreign like product have been made at prices that
represent less than the cost of production of the prod-
uct.

(B) EXTENDED PERIOD OF TIME.—The term “extended
period of time” means a period that is normally 1 year, but
not less than 6 months.

(C) SUBSTANTIAL QUANTITIES.—Sales made at prices
below the cost of production have been made in substantial
quantities if—

(1) the volume of such sales represents 20 percent
or more of the volume of sales under consideration for
the determination of normal value, or

(ii) the weighted average per unit price of the
sales under consideration for the determination of nor-
mal value is less than the weighted average per unit
cost of production for such sales.

(D) RECOVERY OF cosTS.—If prices which are below
the per unit cost of production at the time of sale are
above the weighted average per unit cost of production for
the period of investigation or review, such prices shall be
considered to provide for recovery of costs within a reason-
able period of time.

(3) CALCULATION OF COST OF PRODUCTION.—For purposes
of this subtitle, the cost of production shall be an amount equal
to the sum of—

(A) the cost of materials and of fabrication or other
processing of any kind employed in producing the foreign
like product, during a period which would ordinarily per-
mit the production of that foreign like product in the ordi-
nary course of business;

(B) an amount for selling, general, and administrative
expenses based on actual data pertaining to production
and sales of the foreign like product by the exporter in
question; and
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(C) the cost of all containers and coverings of whatever
nature, and all other expenses incidental to placing the
foreign like product in condition packed ready for ship-
ment.

For purposes of subparagraph (A), if the normal value is based
on the price of the foreign like product sold for consumption in
a country other than the exporting country, the cost of mate-
rials shall be determined without regard to any internal tax in
the exporting country imposed on such materials or their dis-
position which are remitted or refunded upon exportation.

(¢) NONMARKET EcoNOMY COUNTRIES.—

(1) IN GENERAL.—If—

(A) the subject merchandise is exported from a non-
market economy country, and

(B) the administering authority finds that available in-
formation does not permit the normal value of the subject
merchandise to be determined under subsection (a),

the administering authority shall determine the normal value
of the subject merchandise on the basis of the value of the fac-
tors of production utilized in producing the merchandise and to
which shall be added an amount for general expenses and prof-
it plus the cost of containers, coverings, and other expenses.
Except as provided in paragraph (2), the valuation of the fac-
tors of production shall be based on the best available informa-
tion regarding the values of such factors in a market economy
country or countries considered to be appropriate by the ad-
ministering authority.

(2) EXCEPTION.—If the administering authority finds that
the available information is inadequate for purposes of deter-
mining the normal value of subject merchandise under para-
graph (1), the administering authority shall determine the nor-
mal value on the basis of the price at which merchandise that
is—

(A) comparable to the subject merchandise, and

(B) produced in one or more market economy countries
that are at a level of economic development comparable to
that of the nonmarket economy country,

is sold in other countries, including the United States.

(3) FACTORS OF PRODUCTION.—For purposes of paragraph
(1), the factors of production utilized in producing merchandise
include, but are not limited to—

(A) hours of labor required,

(B) quantities of raw materials employed,

(C) amounts of energy and other utilities consumed,
and

(D) representative capital cost, including depreciation.
(4) VALUATION OF FACTORS OF PRODUCTION.—The admin-

istering authority, in valuing factors of production under para-
graph (1), shall utilize, to the extent possible, the prices or
costs of factors of production in one or more market economy
countries that are—

(A) at a level of economic development comparable to
that of the nonmarket economy country, and

(B) significant producers of comparable merchandise.
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(5) DISCRETION TO DISREGARD CERTAIN PRICE OR COST VAL-
UES.—In valuing the factors of production under paragraph (1)
for the subject merchandise, the administering authority may
disregard price or cost values without further investigation if
the administering authority has determined that broadly avail-
able export subsidies existed or particular instances of sub-
sidization occurred with respect to those price or cost values or
if those price or cost values were subject to an antidumping
order.

(d) SpECIAL RULE FOR CERTAIN MULTINATIONAL CORPORA-
TIONS.—Whenever, in the course of an investigation under this
title, the administering authority determines that—

(1) subject merchandise exported to the United States is
being produced in facilities which are owned or controlled, di-
rectly or indirectly, by a person, firm, or corporation which also
owns or controls, directly or indirectly, other facilities for the
production of the foreign like product which are located in an-
other country or countries,

(2) subsection (a)(1)(C) applies, and

(3) the normal value of the foreign like product produced
in one or more of the facilities outside the exporting country
is higher than the normal value of the foreign like product pro-
duced in the facilities located in the exporting country,

it shall determine the normal value of the subject merchandise by
reference to the normal value at which the foreign like product is
sold in substantial quantities from one or more facilities outside
the exporting country. The administering authority, in making any
determination under this paragraph, shall make adjustments for
the difference between the cost of production (including taxes,
labor, materials, and overhead) of the foreign like product produced
in facilities outside the exporting country and costs of production
of the foreign like product produced in facilities in the exporting
country, if such differences are demonstrated to its satisfaction. For
purposes of this subsection, in determining the normal value of the
foreign like product produced in a country outside of the exporting
country, the administering authority shall determine its price at
the time of exportation from the exporting country and shall make
any adjustments required by subsection (a) for the cost of all con-
tainers and coverings and all other costs, charges, and expenses in-
cident to placing the merchandise in condition packed ready for
shipment to the United States by reference to such costs in the ex-
porting country.

(e) CONSTRUCTED VALUE.—For purposes of this title, the con-
structed value of imported merchandise shall be an amount equal
to the sum of—

(1) the cost of materials and fabrication or other processing
of any kind employed in producing the merchandise, during a
period which would ordinarily permit the production of the
merchandise in the ordinary course of trade;

(2)(A) the actual amounts incurred and realized by the spe-
cific exporter or producer being examined in the investigation
or review for selling, general, and administrative expenses, and
for profits, in connection with the production and sale of a for-
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eign like product, in the ordinary course of trade, for consump-
tion in the foreign country, or

(B) if actual data are not available with respect to the
amounts described in subparagraph (A), then—

(i) the actual amounts incurred and realized by the
specific exporter or producer being examined in the inves-
tigation or review for selling, general, and administrative
expenses, and for profits, in connection with the production
and sale, for consumption in the foreign country, of mer-
chandise that is in the same general category of products
as the subject merchandise,

(i1) the weighted average of the actual amounts in-
curred and realized by exporters or producers that are sub-
ject to the investigation or review (other than the exporter
or producer described in clause (i)) for selling, general, and
administrative expenses, and for profits, in connection
with the production and sale of a foreign like product, in
the ordinary course of trade, for consumption in the for-
eign country, or

(ii1) the amounts incurred and realized for selling, gen-
eral, and administrative expenses, and for profits, based
on any other reasonable method, except that the amount
allowed for profit may not exceed the amount normally re-
alized by exporters or producers (other than the exporter
or producer described in clause (i)) in connection with the
sale, for consumption in the foreign country, of merchan-
dise that is in the same general category of products as the
subject merchandise; and
(3) the cost of all containers and coverings of whatever na-

ture, and all other expenses incidental to placing the subject

merchandise in condition packed ready for shipment to the

United States.

For purposes of paragraph (1), if a particular market situation ex-
ists such that the cost of materials and fabrication or other proc-
essing of any kind does not accurately reflect the cost of production
in the ordinary course of trade, the administering authority may
use another calculation methodology under this subtitle or any
other calculation methodology. For purposes of paragraph (1), the
cost of materials shall be determined without regard to any inter-
nal tax in the exporting country imposed on such materials or their
disposition that is remitted or refunded upon exportation of the
subject merchandise produced from such materials.

(f) SPECIAL RULES FOR CALCULATION OF COST OF PRODUCTION
AND FOR CALCULATION OF CONSTRUCTED VALUE.—For purposes of
subsections (b) and (e).—

(1) Costs.—

(A) IN GENERAL.—Costs shall normally be calculated
based on the records of the exporter or producer of the
merchandise, if such records are kept in accordance with
the generally accepted accounting principles of the export-
ing country (or the producing country, where appropriate)
and reasonably reflect the costs associated with the pro-
duction and sale of the merchandise. The administering
authority shall consider all available evidence on the prop-
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er allocation of costs, including that which is made avail-
able by the exporter or producer on a timely basis, if such
allocations have been historically used by the exporter or
producer, in particular for establishing appropriate amorti-
zation and depreciation periods, and allowances for capital
expenditures and other development costs.

(B) NONRECURRING COSTS.—Costs shall be adjusted
appropriately for those nonrecurring costs that benefit cur-
rent or future production, or both.

(C) STARTUP COSTS.—

(1) IN GENERAL.—Costs shall be adjusted appro-
priately for circumstances in which costs incurred dur-
ing the time period covered by the investigation or re-
view are affected by startup operations.

(ii) STARTUP OPERATIONS.—Adjustments shall be
made for startup operations only where—

(I) a producer is using new production facili-
ties or producing a new product that requires sub-
stantial additional investment, and

(IT) production levels are limited by technical
factors associated with the initial phase of com-
mercial production.

For purposes of subclause (II), the initial phase of
commercial production ends at the end of the startup
period. In determining whether commercial production
levels have been achieved, the administering authority
shall consider factors unrelated to startup operations
that might affect the volume of production processed,
such as demand, seasonality, or business cycles.

(iii) ADJUSTMENT FOR STARTUP OPERATIONS.—The
adjustment for startup operations shall be made by
substituting the unit production costs incurred with
respect to the merchandise at the end of the startup
period for the unit production costs incurred during
the startup period. If the startup period extends be-
yond the period of the investigation or review under
this title, the administering authority shall use the
most recent cost of production data that it reasonably
can obtain, analyze, and verify without delaying the
timely completion of the investigation or review. For
purposes of this subparagraph, the startup period ends
at the point at which the level of commercial produc-
tion that is characteristic of the merchandise, pro-
ducer, or industry concerned is achieved.

(2) TRANSACTIONS DISREGARDED.—A transaction directly or
indirectly between affiliated persons may be disregarded if, in
the case of any element of value required to be considered, the
amount representing that element does not fairly reflect the
amount usually reflected in sales of merchandise under consid-
eration in the market under consideration. If a transaction is
disregarded under the preceding sentence and no other trans-
actions are available for consideration, the determination of
the amount shall be based on the information available as to
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what the amount would have been if the transaction had oc-
curred between persons who are not affiliated.

(3) MAJOR INPUT RULE.—If, in the case of a transaction be-
tween affiliated persons involving the production by one of
such persons of a major input to the merchandise, the admin-
istering authority has reasonable grounds to believe or suspect
that an amount represented as the value of such input is less
than the cost of production of such input, then the admin-
istering authority may determine the value of the major input
on the basis of the information available regarding such cost
of production, if such cost is greater than the amount that
would be determined for such input under paragraph (2).

SEC. 773A. [19 U.S.C. 1677b-1] CURRENCY CONVERSION.

(a) IN GENERAL.—In an antidumping proceeding under this
title, the administering authority shall convert foreign currencies
into United States dollars using the exchange rate in effect on the
date of sale of the subject merchandise, except that, if it is estab-
lished that a currency transaction on forward markets is directly
linked to an export sale under consideration, the exchange rate
specified with respect to such currency in the forward sale agree-
ment shall be used to convert the foreign currency. Fluctuations in
exchange rates shall be ignored.

(b) SUSTAINED MOVEMENT IN FOREIGN CURRENCY VALUE.—In
an investigation under subtitle B, if there is a sustained movement
in the value of the foreign currency relative to the United States
dollar, the administering authority shall allow exporters at least 60
days to adjust their export prices to reflect such sustained move-
ment.

SEC. 774. [19 U.S.C. 1677c] HEARINGS.
(a) INVESTIGATION HEARINGS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
administering authority and the Commission shall each hold a
hearing in the course of an investigation upon the request of
any party to the investigation before making a final determina-
tion under section 705 or 735.

(2) EXCEPTION.—If investigations are initiated under sub-
title A and subtitle B regarding the same merchandise from
the same country within 6 months of each other (but before a
final determination is made in either investigation), the hold-
ing of a hearing by the Commission in the course of one of the
investigations shall be treated as compliance with paragraph
(1) for both investigations, unless the Commission considers
that special circumstances require that a hearing be held in
the course of each of the investigations. During any investiga-
tion regarding which the holding of a hearing is waived under
this paragraph, the Commission shall allow any party to sub-
mit such additional written comment as it considers relevant.
(b) PROCEDURES.—Any hearing required or permitted under

this title shall be conducted after notice published in the Federal
Register, and a transcript of the hearing shall be prepared and
made available to the public. The hearing shall not be subject to
the provisions of subchapter II of chapter 5 of title 5, United States
Code, or to section 702 of such title.
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SEC. 775. [19 U.S.C. 1677d] COUNTERVAILABLE SUBSIDY PRACTICES
DISCOVERED DURING A PROCEEDING.

If, in the course of a proceeding under this title, the admin-
istering authority discovers a practice which appears to be a
countervailable subsidy, but was not included in the matters al-
leged in a countervailing duty petition, or if the administering au-
thority receives notice from the Trade Representative that a sub-
sidy or subsidy program is in violation of Article 8 of the Subsidies
Agreement, then the administering authority—

(1) shall include the practice, subsidy, or subsidy program
in the proceeding if the practice, subsidy, or subsidy program
appears to be a countervailable subsidy with respect to the
merchandise which is the subject of the proceeding, or

(2) shall transfer the information (other than confidential
information) concerning the practice, subsidy, or subsidy pro-
gram to the library maintained under section 777(a)(1), if the
practice, subsidy, or subsidy program appears to be a
countervailable subsidy with respect to any other merchandise.

SEC. 776. [19 U.S.C. 1677e] DETERMINATIONS ON THE BASIS OF THE
FACTS AVAILABLE.

(a) IN GENERAL.—If—

(1) necessary information is not available on the record, or

(2) an interested party or any other person—

(A) withholds information that has been requested by
thtla administering authority or the Commission under this
title,

(B) fails to provide such information by the deadlines
for submission of the information or in the form and man-
ner requested, subject to subsections (c)(1) and (e) of sec-
tion 782,

(C) significantly impedes a proceeding under this title,
or

(D) provides such information but the information can-
not be verified as provided in section 782(i),

the administering authority and the Commission shall, subject to
section 782(d), use the facts otherwise available in reaching the ap-
plicable determination under this title.

(b) ADVERSE INFERENCES.—

(1) IN GENERAL.—If the administering authority or the
Commission (as the case may be) finds that an interested party
has failed to cooperate by not acting to the best of its ability
to comply with a request for information from the admin-
istering authority or the Commission, the administering au-
thority or the Commission (as the case may be), in reaching
the applicable determination under this title—

(A) may use an inference that is adverse to the inter-
ests of that party in selecting from among the facts other-
wise available; and

(B) is not required to determine, or make any adjust-
ments to, a countervailable subsidy rate or weighted aver-
age dumping margin based on any assumptions about in-
formation the interested party would have provided if the
interested party had complied with the request for infor-
mation.
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(2) POTENTIAL SOURCES OF INFORMATION FOR ADVERSE IN-
FERENCES.—An adverse inference under paragraph (1)(A) may
include reliance on information derived from—

(A) the petition,
(B) a final determination in the investigation under
this title,
(C) any previous review under section 751 or deter-
mination under section 753, or
(D) any other information placed on the record.
(c) CORROBORATION OF SECONDARY INFORMATION.—

(1) IN GENERAL.—Except as provided in paragraph (2),
when the administering authority or the Commission relies on
secondary information rather than on information obtained in
the course of an investigation or review, the administering au-
thority or the Commission, as the case may be, shall, to the ex-
tent practicable, corroborate that information from inde-
pendent sources that are reasonably at their disposal.

(2) EXCEPTION.—The administrative authority and the
Commission shall not be required to corroborate any dumping
margin or countervailing duty applied in a separate segment
of the same proceeding.

(d) SuBsiIDY RATES AND DUMPING MARGINS IN ADVERSE INFER-
ENCE DETERMINATIONS.—

(1) IN GENERAL.—If the administering authority uses an
inference that is adverse to the interests of a party under sub-
section (b)(1)(A) in selecting among the facts otherwise avail-
able, the administering authority may—

(A) in the case of a countervailing duty proceeding—
(i) use a countervailable subsidy rate applied for
the same or similar program in a countervailing duty
proceeding involving the same country; or
(i1) if there is no same or similar program, use a
countervailable subsidy rate for a subsidy program
from a proceeding that the administering authority
considers reasonable to use; and
(B) in the case of an antidumping duty proceeding, use
any dumping margin from any segment of the proceeding
under the applicable antidumping order.

(2) DISCRETION TO APPLY HIGHEST RATE.—In carrying out
paragraph (1), the administering authority may apply any of
the countervailable subsidy rates or dumping margins specified
under that paragraph, including the highest such rate or mar-
gin, based on the evaluation by the administering authority of
the situation that resulted in the administering authority
using an adverse inference in selecting among the facts other-
wise available.

(3) NO OBLIGATION TO MAKE CERTAIN ESTIMATES OR AD-
DRESS CERTAIN CLAIMS.—If the administering authority uses an
adverse inference under subsection (b)(1)(A) in selecting among
the facts otherwise available, the administering authority is
not required, for purposes of subsection (c) or for any other
purpose—

(A) to estimate what the countervailable subsidy rate
or dumping margin would have been if the interested
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party found to have failed to cooperate under subsection

(b)(1) had cooperated; or

(B) to demonstrate that the countervailable subsidy
rate or dumping margin used by the administering author-
ity reflects an alleged commercial reality of the interested
party.

SEC. 777. [19 U.S.C. 1677f] ACCESS TO INFORMATION.
(a) INFORMATION GENERALLY MADE AVAILABLE.—

(1) PUBLIC INFORMATION FUNCTION.—There shall be estab-
lished a library of information relating to foreign subsidy prac-
tices and countervailing measures. Copies of material in the li-
brary shall be made available to the public upon payment of
the costs of preparing such copies.

(2) PROGRESS OF INVESTIGATION REPORTS.—The admin-
istering authority and the Commission shall, from time to time
upon request, inform the parties to an investigation of the
progress of that investigation.

(3) EX PARTE MEETINGS.—The administering authority and
the Commission shall maintain a record of any ex parte meet-
ing between—

(A) interested parties or other persons providing fac-
tual information in connection with a proceeding, and

(B) the person charged with making the determina-
tion, or any person charged with making a final rec-
ommendation to that person, in connection with that pro-
ceeding,

if information relating to that proceeding was presented or dis-
cussed at such meeting. The record of such an ex parte meet-
ing shall include the identity of the persons present at the
meeting, the date, time, and place of the meeting, and a sum-
mary of the matters discussed or submitted. The record of the
ex parte meeting shall be included in the record of the pro-
ceeding.

(4) SUMMARIES; NON-PROPRIETARY SUBMISSIONS.—The ad-
ministering authority and the Commission shall disclose—

(A) any proprietary information received in the course
of a proceeding if it is disclosed in a form which cannot be
associated with, or otherwise be used to identify, oper-
ations of a particular person, and

(B) any information submitted in connection with a
proceeding which is not designated as proprietary by the
person submitting it.

(b) PROPRIETARY INFORMATION.—

(1) PROPRIETARY STATUS MAINTAINED.—

(A) IN GENERAL.—Except as provided in subsection
(a)(4)(A) and subsection (c¢), information submitted to the
administering authority or the Commission which is des-
ignated as proprietary by the person submitting the infor-
mation shall not be disclosed to any person without the
c}(;nsent of the person submitting the information, other
than—

(i) to an officer or employee of the administering
authority or the Commission who is directly concerned
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with carrying out the investigation in connection with

which the information is submitted or any review

under this title covering the same subject merchan-
dise, or
(i) to an officer or employee of the United States

Customs Service who is directly involved in conducting

an investigation regarding negligence, gross neg-

ligence, or fraud under this title.

(B) ADDITIONAL REQUIREMENTS.—The administering
authority and the Commission shall require that informa-
tion for which proprietary treatment is requested be ac-
companied by—

(1) etther—

(I) a non-proprietary summary in sufficient
detail to permit a reasonable understanding of the
substance of the information submitted in con-
fidence, or

(II) a statement that the information is not
susceptible to summary accompanied by a state-
me(ilt of the reasons in support of the contention,
an
(i1) either—

(I) a statement which permits the admin-
istering authority or the Commission to release
under administrative protective order, in accord-
ance with subsection (c), the information sub-
mitted in confidence, or

(IT) a statement to the administering author-
ity or the Commission that the business propri-
etary information is of a type that should not be
released under administrative protective order.

(2) UNWARRANTED DESIGNATION.—If the administering au-
thority or the Commission determines, on the basis of the na-
ture and extent of the information or its availability from pub-
lic sources, that designation of any information as proprietary
is unwarranted, then it shall notify the person who submitted
it and ask for an explanation of the reasons for the designa-
tion. Unless that person persuades the administering authority
or the Commission that the designation is warranted, or with-
draws the designation, the administering authority or the
Commission, as the case may be, shall return it to the party
submitting it. In a case in which the administering authority
or the Commission returns the information to the person sub-
mitting it, the person may thereafter submit other material
concerning the subject matter of the returned information if
the submission is made within the time otherwise provided for
submitting such material.

(3) SECTION 751 REVIEWS.—Notwithstanding the provisions
of paragraph (1), information submitted to the administering
authority or the Commission in connection with a review under
section 751(b) or 751(c) which is designated as proprietary by
the person submitting the information may, if the review re-
sults in the revocation of an order or finding (or termination
of a suspended investigation) under section 751(d), be used by
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the agency to which the information was originally submitted
in any investigation initiated within 2 years after the date of
the revocation or termination pursuant to a petition covering
the same subject merchandise.
(c) LIMITED DISCLOSURE OF CERTAIN PROPRIETARY INFORMA-
TION UNDER PROTECTIVE ORDER.—
(1) DISCLOSURE BY ADMINISTERING AUTHORITY OR COMMIS-
SION.—

(A) IN GENERAL.—Upon receipt of an application (be-
fore or after receipt of the information requested) which
describes in general terms the information requested and
sets forth the reasons for the request, the administering
authority or the Commission shall make all business pro-
prietary information presented to, or obtained by it, during
a proceeding (except privileged information, classified in-
formation, and specific information of a type for which
there is a clear and compelling need to withhold from dis-
closure) available to interested parties who are parties to
the proceeding under a protective order described in sub-
paragraph (B), regardless of when the information is sub-
mitted during a proceeding. Customer names obtained dur-
ing any investigation which requires a determination
under section 705(b) or 735(b) may not be disclosed by the
administering authority under protective order until either
an order is published under section 706(a) or 736(a) as a
result of the investigation or the investigation is sus-
pended or terminated. The Commission may delay disclo-
sure of customer names under protective order during any
such investigation until a reasonable time prior to any
hearing provided under section 774.

(B) PROTECTIVE ORDER.—The protective order under
which information is made available shall contain such re-
quirements as the administering authority or the Commis-
sion may determine by regulation to be appropriate. The
administering authority and the Commission shall provide
by regulation for such sanctions as the administering au-
thority and the Commission determine to be appropriate,
including disbarment from practice before the agency.

(C) TIME LIMITATION ON DETERMINATIONS.—The ad-
ministering authority or the Commission, as the case may
be, shall determine whether to make information available
under this paragraph—

(i) not later than 14 days (7 days if the submission
pertains to a proceeding under section 703(a) or

733(a)) after the date on which the information is sub-

mitted, or

(i) if—

(D) the person that submitted the information
raises objection to its release, or

(IT) the information is unusually voluminous
or complex,

not later than 30 days (10 days if the submission per-

tains to a proceeding under section 703(a) or 733(a))

after the date on which the information is submitted.
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(D) AVAILABILITY AFTER DETERMINATION.—If the deter-
mination under subparagraph (C) is affirmative, then—

(i) the business proprietary information submitted
to the administering authority or the Commission on
or before the date of the determination shall be made
available, subject to the terms and conditions of the
protective order, on such date; and

(i) the business proprietary information sub-
mitted to the administering authority or the Commis-
sion after the date of the determination shall be
served as required by subsection (d).

(E) FAILURE TO DISCLOSE.—If a person submitting in-
formation to the administering authority refuses to dis-
close business proprietary information which the admin-
istering authority determines should be released under a
protective order described in subparagraph (B), the admin-
istering authority shall return the information, and any
nonconfidential summary thereof, to the person submitting
tﬁe information and summary and shall not consider ei-
ther.

(2) DISCLOSURE UNDER COURT ORDER.—If the admin-
istering authority denies a request for information under para-
graph (1), then application may be made to the United States
Customs Court for an order directing the administering au-
thority or the Commission to make the information available.
After notification of all parties to the investigation and after an
opportunity for a hearing on the record, the court may issue
an order, under such conditions as the court deems appro-
priate, which shall not have the effect of stopping or sus-
pending the investigation, directing the administering author-
ity or the Commission to make all or a portion of the requested
information described in the preceding sentence available
under a protective order and setting forth sanctions for viola-
tion of such order if the court finds that, under the standards
applicable in proceedings of the court, such an order is war-
ranted, and that—

(A) the administering authority or the Commission
has denied access to the information under subsection
(b)(1),

(B) the person on whose behalf the information is re-
quested is an interested party who is a party to the inves-
tigation in connection with which the information was ob-
tained or developed, and

(C) the party which submitted the information to
which the request relates has been notified, in advance of
the hearing, of the request made under this section and of
its right to appear and be heard.

(d) SERVICE.—Any party submitting written information, in-
cluding business proprietary information, to the administering au-
thority or the Commission during a proceeding shall, at the same
time, serve the information upon all interested parties who are par-
ties to the proceeding, if the information is covered by a protective
order. The administering authority or the Commission shall not ac-
cept any such information that is not accompanied by a certificate
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of service and a copy of the protective order version of the docu-
ment containing the information. Business proprietary information
shall only be served upon interested parties who are parties to the
proceeding that are subject to protective order; however, a noncon-
fidential summary thereof shall be served upon all other interested
parties who are parties to the proceeding.

(e) [Repealed.]

(f) DISCLOSURE OF PROPRIETARY INFORMATION UNDER PROTEC-
TIVE ORDERS ISSUED PURSUANT TO THE NORTH AMERICAN FREE
TRADE AGREEMENT OR THE UNITED STATES-CANADA AGREEMENT.—

(1) ISSUANCE OF PROTECTIVE ORDERS.—

(A) IN GENERAL.—If binational panel review of a deter-
mination under this title is requested pursuant to article
1904 of the NAFTA or the United States-Canada Agree-
ment, or an extraordinary challenge committee is convened
under Annex 1904.13 of the NAFTA or the United States-
Canada Agreement, the administering authority or the
Commission, as appropriate, may make available to au-
thorized persons, under a protective order described in
paragraph (2), a copy of all proprietary material in the ad-
ministrative record made during the proceeding in ques-
tion. If the administrating authority or the Commission
claims a privilege as to a document or portion of a docu-
ment in the administrative record of the proceeding in
question and a binational panel or extraordinary challenge
committee finds that in camera inspection or limited dis-
closure of that document or portion thereof is required by
United States law, the administering authority or the
Commission, as appropriate, may restrict access to such
document or portion thereof to the authorized persons
identified by the panel or committee as requiring access
and may require such persons to obtain access under a
protective order described in paragraph (2).

(B) AUTHORIZED PERSONS.—For purposes of this sub-
section, the term “authorized persons” means—

(i) the members of, and the appropriate staff of,
the binational panel or the extraordinary challenge
committee, as the case may be, and the Secretariat,

(i1) counsel for parties to such panel or committee
proceeding, and employees, and persons under the di-
rection and control, of such counsel,

(iii) any officer or employee of the United States
Government designated by the administering author-
ity or the Commission, as appropriate, to whom disclo-
sure is necessary in order to make recommendations
to the Trade Representative regarding the convening
of extraordinary challenge committees under chapter
19 of the NAFTA or the Agreement, and

(iv) any officer or employee of the Government of
a free trade area country (as defined in section
516A(f)(10)) designated by an authorized agency of
such country to whom disclosure is necessary in order
to make decisions regarding the convening of extraor-
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dinary challenge committees under chapter 19 of the

NAFTA or the Agreement.

(C) REVIEW.—A decision concerning the disclosure or
nondisclosure of material under protective order by the ad-
ministering authority or the Commission shall not be sub-
ject to judicial review, and no court of the United States
shall have power or jurisdiction to review such decision on
any question of law or fact by an action in the nature of
mandamus or otherwise.

(2) CONTENTS OF PROTECTIVE ORDER.—Each protective
order issued under this subsection shall be in such form and
contain such requirements as the administering authority or
the Commission may determine by regulation to be appro-
priate. The administering authority and the Commission shall
ensure that regulations issued pursuant to this paragraph
shall be designed to provide an opportunity for participation in
the binational panel proceeding, including any extraordinary
challenge, equivalent to that available for judicial review of de-
terminations by the administering authority or the Commis-
sion that are not subject to review by a binational panel.

(3) PROHIBITED ACTS.—It is unlawful for any person to vio-
late, to induce the violation of, or knowingly to receive informa-
tion the receipt of which constitutes a violation of, any provi-
sion of a protective order issued under this subsection or to vio-
late, to induce the violation of, or knowingly to receive informa-
tion the receipt of which constitutes a violation of, any provi-
sion of an undertaking entered into with an authorized agency
of a free trade area country (as defined in section 516A(f)(10))
to protect proprietary material during binational panel or ex-
traordinary challenge committee review pursuant to article
1904 of the NAFTA or the United States-Canada Agreement.

(4) SANCTIONS FOR VIOLATION OF PROTECTIVE ORDERS.—
Any person, except a judge appointed to a binational panel or
an extraordinary challenge committee under section 402(b) of
the North American Free Trade Agreement Implementation
Act, who is found by the administering authority or the Com-
mission, as appropriate, after notice and an opportunity for a
hearing in accordance with section 554 of title 5, United States
Code, to have committed an act prohibited by paragraph (3)
shall be liable to the United States for a civil penalty and shall
be subject to such other administrative sanctions, including,
but not limited to, debarment from practice before the admin-
istering authority or the Commission, as the administering au-
thority or the Commission determines to be appropriate. The
amount of the civil penalty shall not exceed $100,000 for each
violation. Each day of a continuing violation shall constitute a
separate violation. The amount of such civil penalty and other
sanctions shall be assessed by the administering authority or
the Commission by written notice, except that assessment
shall be made by the administering authority for violation, or
inducement of a violation or receipt of information with reason
to know that such information was disclosed in violation, of an
undertaking entered into by any person with an authorized
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agency of a free trade area country (as defined in section
516A(f)(10)).

(5) REVIEW OF SANCTIONS.—Any person against whom
sanctions are imposed under paragraph (4) may obtain review
of such sanctions by filing a notice of appeal in the United
States Court of International Trade within 30 days from the
date of the order imposing the sanction and by simultaneously
sending a copy of such notice by certified mail to the admin-
istering authority or the Commission, as appropriate. The ad-
ministering authority or the Commission shall promptly file in
such court a certified copy of the record upon which such viola-
tion was found or such sanction imposed, as provided in section
2112 of title 28, United States Code. The findings and order of
the administering authority or the Commission shall be set
aside by the court only if the court finds that such findings and
order are not supported by substantial evidence, as provided in
section 706(2) of title 5, United States Code.

(6) ENFORCEMENT OF SANCTIONS.—If any person fails to
pay an assessment of a civil penalty or to comply with other
administrative sanctions after the order imposing such sanc-
tions becomes a final and unappealable order, or after the
United States Court of International Trade has entered final
judgment in favor of the administering authority or the Com-
mission, an action may be filed in such court to enforce the
sanctions. In such action, the validity and appropriateness of
the final order imposing the sanctions shall not be subject to
review.

(7) TESTIMONY AND PRODUCTION OF PAPERS.—

(A) AUTHORITY TO OBTAIN INFORMATION.—For the pur-
pose of conducting any hearing and carrying out other
functions and duties under this subsection, the admin-
istering authority and the Commission, or their duly au-
thorized agents—

(i) shall have access to and the right to copy any
pertinent document, paper, or record in the possession
of any individual, partnership, corporation, associa-
tion, organization, or other entity,

(i) may summon witnesses, take testimony, and
administer oaths,

(iii) and may require any individual or entity to
produce pertinent documents, books, or records.

Any member of the Commission, and any person so des-
ignated by the administering authority, may sign sub-
poenas, and members and agents of the administering au-
thority and the Commission, when authorized by the ad-
ministering authority or the Commission, as appropriate,
may administer oaths and affirmations, examine wit-
nesses, take testimony, and receive evidence.

(B) WITNESSES AND EVIDENCE.—The attendance of wit-
nesses who are authorized to be summoned, and the pro-
duction of documentary evidence authorized to be ordered,
under subparagraph (A) may be required from any place
in the United States at any designated place of hearing. In
the case of disobedience to a subpoena issued under sub-
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paragraph (A), an action may be filed in any district or ter-
ritorial court of the United States to require the attend-
ance and testimony of witnesses and the production of doc-
umentary evidence. Such court, within the jurisdiction of
which such inquiry is carried on, may, in case of contu-
macy or refusal to obey a subpoena issued to any indi-
vidual, partnership, corporation, association, organization
or other entity, issue any order requiring such individual
or entity to appear before the administering authority or
the Commission, or to produce documentary evidence if so
ordered or to give evidence concerning the matter in ques-
tion. Any failure to obey such order of the court may be
punished by the court as a contempt thereof.

(C) MaNDAMUS.—Any court referred to in subpara-
graph (B) shall have jurisdiction to issue writs of man-
damus commanding compliance with the provisions of this
subsection or any order of the administering authority or
the Commission made in pursuance thereof.

(D) DEPOSITIONS.—For purposes of carrying out any
functions or duties under this subsection, the admin-
istering authority or the Commission may order testimony
to be taken by deposition. Such deposition may be taken
before any person designated by the administering author-
ity or Commission and having power to administer oaths.
Such testimony shall be reduced to writing by the person
taking the deposition, or under the direction of such per-
son, and shall then be subscribed by the deponent. Any in-
dividual, partnership, corporation, association, organiza-
tion or other entity may be compelled to appear and de-
pose and to produce documentary evidence in the same
manner as witnesses may be compelled to appear and tes-
tify and produce documentary evidence before the admin-
isterilng authority or Commission, as provided in this para-
graph.

(E) FEES AND MILEAGE OF WITNESSES.—Witnesses
summoned before the administering authority or the Com-
mission shall be paid the same fees and mileage that are
paid witnesses in the courts of the United States.

(g) INFORMATION RELATING TO VIOLATIONS OF PROTECTIVE OR-
DERS AND SANCTIONS.—The administering authority and the Com-
mission may withhold from disclosure any correspondence, private
letters of reprimand, settlement agreements, and documents and
files compiled in relation to investigations and actions involving a
violation or possible violation of a protective order issued under
subsection (c¢) or (d), and such information shall be treated as infor-
mation described in section 552(b)(3) of title 5, United States Code.

(h) OPPORTUNITY FOR COMMENT BY CONSUMERS AND INDUS-
TRIAL USERS.—The administering authority and the Commission
shall provide an opportunity for industrial users of the subject mer-
chandise and, if the merchandise is sold at the retail level, for rep-
resentative consumer organizations, to submit relevant information
to the administering authority concerning dumping or a
countervailable subsidy, and to the Commission concerning mate-
rial injury by reason of dumped or subsidized imports.
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(1) PUBLICATION OF DETERMINATIONS; REQUIREMENTS FOR
FINAL DETERMINATIONS.—

(1) IN GENERAL.—Whenever the administering authority
makes a determination under section 702 or 732 whether to
initiate an investigation, or the administering authority or the
Commission makes a preliminary determination under section
703 or 733, a final determination under section 705 or section
735, a preliminary or final determination in a review under
section 751, a determination to suspend an investigation under
this title, or a determination under section 753, the admin-
istering authority or the Commission, as the case may be, shall
publish the facts and conclusions supporting that determina-
tion, and shall publish notice of that determination in the Fed-
eral Register.

(2) CONTENTS OF NOTICE OR DETERMINATION.—The notice
or determination published under paragraph (1) shall include,
to the extent applicable—

(A) in the case of a determination of the administering
authority—

(i) the names of the exporters or producers of the
subject merchandise or, when providing such names is
impracticable, the countries exporting the subject mer-
chandise to the United States,

(i) a description of the subject merchandise that
is sufficient to identify the subject merchandise for
customs purposes,

(iii)(I) with respect to a determination in an inves-
tigation under subtitle A or section 753 or in a review
of a countervailing duty order, the amount of the
countervailable subsidy established and a full expla-
nation of the methodology used in establishing the
amount, and

(IT) with respect to a determination in an inves-
tigation under subtitle B or in a review of an anti-
dumping duty order, the weighted average dumping
margins established and a full explanation of the
methodology used in establishing such margins, and

(iv) the primary reasons for the determination;
and
(B) in the case of a determination of the Commission—

(1) considerations relevant to the determination of
injury, and

(i1) the primary reasons for the determination.

(3) ADDITIONAL REQUIREMENTS FOR FINAL DETERMINA-
TIONS.—In addition to the requirements set forth in paragraph
(2)—

(A) the administering authority shall include in a final
determination described in paragraph (1) an explanation of
the basis for its determination that addresses relevant ar-
guments, made by interested parties who are parties to the
investigation or review (as the case may be), concerning
the establishment of dumping or a countervailable subsidy,
or the suspension of the investigation, with respect to
which the determination is made; and
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(B) the Commission shall include in a final determina-
tion of injury an explanation of the basis for its determina-
tion that addresses relevant arguments that are made by
interested parties who are parties to the investigation or
review (as the case may be) concerning volume, price ef-
fects, and impact on the industry of imports of the subject
merchandise.

SEC. 777A. [19 U.S.C. 1677f-11 SAMPLING AND AVERAGING; DETERMINA-
TION OF WEIGHTED AVERAGE DUMPING MARGIN AND
COUNTERVAILABLE SUBSIDY RATE.

(a) IN GENERAL.—For purposes of determining the export price

(or constructed export price) under section 772 or the normal value

under section 773, and in carrying out reviews under section 751,

the administering authority may—

(1) use averaging and statistically valid samples, if there
is a significant volume of sales of the subject merchandise or
a significant number or types of products, and

(2) decline to take into account adjustments which are in-
significant in relation to the price or value of the merchandise.
(b) SELECTION OF AVERAGES AND SAMPLES.—The authority to

select averages and statistically valid samples shall rest exclusively

with the administering authority. The administering authority
shall, to the greatest extent possible, consult with the exporters
and producers regarding the method to be used to select exporters,
producers, or types of products under this section.

(c) DETERMINATION OF DUMPING MARGIN.—

(1) GENERAL RULE.—In determining weighted average
dumping margins under section 733(d), 735(c), or 751(a), the
administering authority shall determine the individual weight-
ed average dumping margin for each known exporter and pro-
ducer of the subject merchandise.

(2) EXCEPTION.—If it is not practicable to make individual
weighted average dumping margin determinations under para-
graph (1) because of the large number of exporters or pro-
ducers involved in the investigation or review, the admin-
istering authority may determine the weighted average dump-
ing margins for a reasonable number of exporters or producers
by limiting its examination to—

(A) a sample of exporters, producers, or types of prod-
ucts that is statistically valid based on the information
available to the administering authority at the time of se-
lection, or

(B) exporters and producers accounting for the largest
volume of the subject merchandise from the exporting
country that can be reasonably examined.

(d) DETERMINATION OF LESS THAN FAIR VALUE.—

(1) INVESTIGATIONS.—

(A) IN GENERAL.—In an investigation under subtitle B,
the administering authority shall determine whether the
subject merchandise is being sold in the United States at
less than fair value—

(i) by comparing the weighted average of the nor-
mal values to the weighted average of the export
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prices (and constructed export prices) for comparable

merchandise, or

(i1) by comparing the normal values of individual
transactions to the export prices (or constructed export
prices) of individual transactions for comparable mer-
chandise.

(B) EXCEPTION.—The administering authority may de-
termine whether the subject merchandise is being sold in
the United States at less than fair value by comparing the
weighted average of the normal values to the export prices
(or constructed export prices) of individual transactions for
comparable merchandise, if—

(i) there is a pattern of export prices (or con-
structed export prices) for comparable merchandise
that differ significantly among purchasers, regions, or
periods of time, and

(ii) the administering authority explains why such
differences cannot be taken into account using a meth-
od described in paragraph (1)(A)(i) or (ii).

(2) REVIEWS.—In a review under section 751, when com-
paring export prices (or constructed export prices) of individual
transactions to the weighted average price of sales of the for-
eign like product, the administering authority shall limit its
averaging of prices to a period not exceeding the calendar
month that corresponds most closely to the calendar month of
the individual export sale.

(e) DETERMINATION OF COUNTERVAILABLE SUBSIDY RATE.—

(1) GENERAL RULE.—In determining countervailable sub-
sidy rates under section 703(d), 705(c), or 751(a), the admin-
istering  authority = shall  determine an  individual
countervailable subsidy rate for each known exporter or pro-
ducer of the subject merchandise.

(2) EXCEPTION.—If the administering authority determines
that it 1is not practicable to determine individual
countervailable subsidy rates under paragraph (1) because of
the large number of exporters or producers involved in the in-
vestigation or review, the administering authority may—

(A) determine individual countervailable subsidy rates
for a reasonable number of exporters or producers by lim-
iting its examination to—

(i) a sample of exporters or producers that the ad-
ministering authority determines is statistically valid
based on the information available to the admin-
istering authority at the time of selection, or

(ii) exporters and producers accounting for the
largest volume of the subject merchandise from the ex-
porting country that the administering authority de-
termines can be reasonably examined; or
(B) determine a single country-wide subsidy rate to be

applied to all exporters and producers.

The individual countervailable subsidy rates determined under
subparagraph (A) shall be used to determine the all-others rate
under section 705(c)(5).
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(f) ADJUSTMENT OF ANTIDUMPING DuTYy IN CERTAIN Pro-
CEEDINGS RELATING TO IMPORTS FROM NONMARKET EcoNOMY
COUNTRIES.—

(1) IN GENERAL.—If the administering authority deter-
mines, with respect to a class or kind of merchandise from a
nonmarket economy country for which an antidumping duty is
d}(letermined using normal value pursuant to section 773(c),
that—

(A) pursuant to section 701(a)(1), a countervailable
subsidy (other than an export subsidy referred to in sec-
tion 772(c)(1)(C)) has been provided with respect to the
class or kind of merchandise,

(B) such countervailable subsidy has been dem-
onstrated to have reduced the average price of imports of
the class or kind of merchandise during the relevant pe-
riod, and

(C) the administering authority can reasonably esti-
mate the extent to which the countervailable subsidy re-
ferred to in subparagraph (B), in combination with the use
of normal value determined pursuant to section 773(c), has
increased the weighted average dumping margin for the
class or kind of merchandise,

the administering authority shall, except as provided in para-

graph (2), reduce the antidumping duty by the amount of the

increase in the weighted average dumping margin estimated

by the administering authority under subparagraph (C).

(2) MAXIMUM REDUCTION IN ANTIDUMPING DUTY.—The ad-
ministering authority may not reduce the antidumping duty
applicable to a class or kind of merchandise from a nonmarket
economy country under this subsection by more than the por-
tion of the countervailing duty rate attributable to a
countervailable subsidy that is provided with respect to the
class or kind of merchandise and that meets the conditions de-
scribed in subparagraphs (A), (B), and (C) of paragraph (1).

SEC. 778. [19 U.S.C. 1677g] INTEREST ON CERTAIN OVERPAYMENTS
AND UNDERPAYMENTS.

(a) GENERAL RULE.—Interest shall be payable on overpayments
and underpayments of amounts deposited on merchandise entered,
or withdrawn from warehouse, for consumption on and after—

(1) the date of publication of a countervailing or anti-
dumping duty order under this title or section 303, or

(2) the date of a finding under the Antidumping Act, 1921.
(b) RATE.—The rate of interest payable under subsection (a) for

any period of time is the rate of interest established under section
6621 of the Internal Revenue Code of 1954 for such period.
SEC. 779. [19 U.S.C. 1677h] DRAWBACK TREATMENT.

For purposes of any law relating to the drawback of customs
duties, countervailing duties and antidumping duties imposed by
this title shall not be treated as being regular customs duties.

SEC. 780. [19 U.S.C. 1677i] DOWNSTREAM PRODUCT MONITORING.

(a) PETITION REQUESTING MONITORING.—

(1) IN GENERAL.—A domestic producer of an article that is
like a component part or a downstream product may petition
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the administering authority to designate a downstream prod-
uct for monitoring under subsection (b). The petition shall
specify—

(A) the downstream product,

(B) the component product incorporated into such
downstream product, and

(C) the reasons for suspecting that the imposition of
antidumping or countervailing duties has resulted in a di-
version of exports of the component part into increased
production and exportation to the United States of such
downstream product.

(2) DETERMINATION REGARDING PETITION.—Within 14 days
after receiving a petition submitted under paragraph (1), the
administering authority shall determine—

(A) whether there is a reasonable likelihood that im-
ports into the United States of the downstream product
will increase as an indirect result of any diversion with re-
spect to the component part, and

(B) whether—

(i) the component part is already subject to moni-
toring to aid in the enforcement of a bilateral arrange-
ment (within the meaning of section 804 of the Trade
and Tariff Act of 1984),

(i) merchandise related to the component part
and manufactured in the same foreign country in
which the component part is manufactured has been
the subject of a significant number of investigations
suspended under section 704 or 734 or countervailing
or antidumping duty orders issued under this title or
section 303, or

(ii1) merchandise manufactured or exported by the
manufacturer or exporter of the component part that
is similar in description and use to the component part
has been the subject of at least 2 investigations sus-
pended under section 704 or 734 or countervailing or
antidumping duty orders issued under this title or sec-
tion 303.

(3) FACTORS TO TAKE INTO ACCOUNT.—In making a deter-
mination under paragraph (2)(A), the administering authority
may, if appropriate, take into account such factors as—

(A) the value of the component part in relation to the
value of the downstream product,

(B) the extent to which the component part has been
substantially transformed as a result of its incorporation
into the downstream product, and

(C) the relationship between the producers of compo-
nent parts and producers of downstream products.

(4) PUBLICATION OF DETERMINATION.—The administering
authority shall publish in the Federal Register notice of each
determination made under paragraph (2) and, if the deter-
mination made under paragraph (2)(A) and a determination
made under any subparagraph of paragraph (2)(B) are affirma-
tive, shall transmit a copy of such determinations and the peti-
tion to the Commission.
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(5) DETERMINATIONS NOT SUBJECT TO JUDICIAL REVIEW.—
Notwithstanding any other provision of law, any determination
made by the administering authority under paragraph (2) shall
not be subject to judicial review.

(b) MONITORING BY THE COMMISSION.—

(1) IN GENERAL.—If the determination made under sub-
section (a)(2)(A) and a determination made under any clause of
subsection (a)(2)(B) with respect to a petition are affirmative,
the Commission shall immediately commence monitoring of
trade in the downstream product that is the subject of the de-
termination made under subsection (a)(2)(A). If the Commis-
sion finds that imports of a downstream product being mon-
itored increased during any calendar quarter by 5 percent or
more over the preceding quarter, the Commission shall analyze
that increase in the context of overall economic conditions in
the product sector.

(2) REPORTS.—The Commission shall make quarterly re-
ports to the administering authority regarding the monitoring
and analyses conducted under paragraph (1). The Commission
shall make the reports available to the public.

(c) ACTION ON Basis OF MONITORING REPORTS.—The admin-
istering authority shall review the information in the reports sub-
mitted by the Commission under subsection (b)(2) and shall—

(1) consider the information in determining whether to ini-
tiate an investigation under section 702(a) or 732(a) regarding
any downstream product, and

(2) request the Commission to cease monitoring any down-
stream product if the information indicates that imports into
the United States are not increasing and there is no reasonable
likelihood of diversion with respect to component parts.

(d) DEFINITIONS.—For purposes of this section—

(1) The term “component part” means any imported article
that—

(A) during the 5-year period ending on the date on
which the petition is filed under subsection (a), has been
subject to—

(i) a countervailing or antidumping duty order
issued under this title or section 303 that requires the
deposit of estimated countervailing or antidumping
duties imposed at a rate of at least 15 percent ad valo-
rem, or

(il) an agreement entered into under section 704,
734, or 303 after a preliminary affirmative determina-
tion under section 703(b), 733(b)(1), or 303 was made
by the administering authority which included a deter-
mination that the estimated net countervailable sub-
sidy was at least 15 percent ad valorem or that the es-
timated average amount by which the normal value
exceeded the export price (or the constructed export
price) was at least 15 percent ad valorem, and
(B) because of its inherent characteristics, is routinely

used as a major part, component, assembly, subassembly,

or material in a downstream product.

March 3, 2016 As Amended Through P.L. 114-125, Enacted February 24, 2016



FACOMP\TARIFF30\TARIFF ACT OF 1930.XML

March 3, 2016

365 TARIFF ACT OF 1930 Sec. 781

(2) The term “downstream product” means any manufac-
tured article—

(A) which is imported into the United States, and

(B) into which is incorporated any component part.

SEC. 781. [19 U.S.C. 1677j1 PREVENTION OF CIRCUMVENTION OF ANTI-
DUMPING AND COUNTERVAILING DUTY ORDERS.
(a) MERCHANDISE COMPLETED OR ASSEMBLED IN THE UNITED
STATES.—

(1) IN GENERAL.—If—

(A) merchandise sold in the United States is of the
same class or kind as any other merchandise that is the
subject of—

(i) an antidumping duty order issued under sec-

tion 736,

(i) a finding issued under the Antidumping Act,

1921, or

(iii) a countervailing duty order issued under sec-

tion 706 or section 303,

(B) such merchandise sold in the United States is com-
pleted or assembled in the United States from parts or
components produced in the foreign country with respect
to which such order or finding applies,

(C) the process of assembly or completion in the
United States is minor or insignificant, and

(D) the value of the parts or components referred to in
subparagraph (B) is a significant portion of the total value
of the merchandise,

the administering authority, after taking into account any ad-
vice provided by the Commission under subsection (e), may in-
clude within the scope of such order or finding the imported
parts or components referred to in subparagraph (B) that are
used in the completion or assembly of the merchandise in the
United States at any time such order or finding is in effect.

(2) DETERMINATION OF WHETHER PROCESS IS MINOR OR IN-
SIGNIFICANT.—In determining whether the process of assembly
or completion is minor or insignificant under paragraph (1)(C),
the administering authority shall take into account—

(A) the level of investment in the United States,

(B) the level of research and development in the
United States,

(C) the nature of the production process in the United

States,
(D) the extent of production facilities in the United
States, and

(E) whether the value of the processing performed in
the United States represents a small proportion of the
value of the merchandise sold in the United States.

(3) FACTORS TO CONSIDER.—In determining whether to in-
clude parts or components in a countervailing or antidumping
duty order or finding under paragraph (1), the administering
authority shall take into account such factors as—

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the parts
or components is affiliated with the person who assembles
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or completes the merchandise sold in the United States
from the parts or components produced in the foreign
country with respect to which the order or finding de-
scribed in paragraph (1) applies, and

(C) whether imports into the United States of the
parts or components produced in such foreign country have
increased after the initiation of the investigation which re-
sulted in the issuance of such order or finding.

(b) MERCHANDISE COMPLETED OR ASSEMBLED IN OTHER FOR-
EIGN COUNTRIES.—
(1) IN GENERAL.—If—

(A) merchandise imported into the United States is of
the same class or kind as any merchandise produced in a
foreign country that is the subject of—

(i) an antidumping duty order issued under sec-

tion 736,

(i1) a finding issued under the Antidumping Act,

1921, or

(iii) a countervailing duty order issued under sec-

tion 706 or section 303,

(B) before importation into the United States, such im-
ported merchandise is completed or assembled in another
foreign country from merchandise which—

(1) is subject to such order or finding, or
(i1) is produced in the foreign country with respect
to which such order or finding applies,
(C) the process of assembly or completion in the for-
eign country referred to in subparagraph (B) is minor or
insignificant,
(D) the value of the merchandise produced in the for-
eign country to which the antidumping duty order applies
is a significant portion of the total value of the merchan-
dise exported to the United States, and
(E) the administering authority determines that action
is appropriate under this paragraph to prevent evasion of
such order or finding,
the administering authority, after taking into account any ad-
vice provided by the Commission under subsection (e), may in-
clude such imported merchandise within the scope of such
order or finding at any time such order or finding is in effect.

(2) DETERMINATION OF WHETHER PROCESS IS MINOR OR IN-
SIGNIFICANT.—In determining whether the process of assembly
or completion is minor or insignificant under paragraph (1)(C),
the administering authority shall take into account—

(A) the level of investment in the foreign country,

(B) the level of research and development in the for-
eign country,

(C) the nature of the production process in the foreign
country,

(D) the extent of production facilities in the foreign
country, and

(E) whether the value of the processing performed in
the foreign country represents a small proportion of the
value of the merchandise imported into the United States.
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(3) FACTORS TO CONSIDER.—In determining whether to in-
clude merchandise assembled or completed in a foreign country
in a countervailing duty order or an antidumping duty order
or finding under paragraph (1), the administering authority
shall take into account such factors as—

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the mer-
chandise described in paragraph (1)(B) is affiliated with
the person who uses the merchandise described in para-
graph (1)(B) to assemble or complete in the foreign country
the merchandise that is subsequently imported into the
United States, and

(C) whether imports into the foreign country of the
merchandise described in paragraph (1)(B) have increased
after the initiation of the investigation which resulted in
the issuance of such order or finding.

(c) MINOR ALTERATIONS OF MERCHANDISE.—

(1) IN GENERAL.—The class or kind of merchandise subject
to—

(A) an investigation under this title,

(B) an antidumping duty order issued under section
736,

(C) a finding issued under the Antidumping Act, 1921,
or

(D) a countervailing duty order issued under section
706 or section 303,

shall include articles altered in form or appearance in minor
respects (including raw agricultural products that have under-
gone minor processing), whether or not included in the same
tariff classification.

(2) EXCEPTION.—Paragraph (1) shall not apply with re-
spect to altered merchandise if the administering authority de-
termines that it would be unnecessary to consider the altered
merchandise within the scope of the investigation, order, or
finding.

(d) LATER-DEVELOPED MERCHANDISE.—

(1) IN GENERAL.—For purposes of determining whether
merchandise developed after an investigation is initiated under
this title or section 303 (hereafter in this paragraph referred
to as the “later-developed merchandise”) is within the scope of
an outstanding antidumping or countervailing duty order
issued under this title or section 303 as a result of such inves-
tigation, the administering authority shall consider whether—

(A) the later-developed merchandise has the same gen-
eral physical characteristics as the merchandise with re-
spect to which the order was originally issued (hereafter in
this paragraph referred to as the “earlier product”),

(B) the expectations of the ultimate purchasers of the
later-developed merchandise are the same as for the ear-
lier product,

(C) the ultimate use of the earlier product and the
later-developed merchandise are the same,

(D) the later-developed merchandise is sold through
the same channels of trade as the earlier product, and
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(E) the later-developed merchandise is advertised and
displayed in a manner similar to the earlier product.

The administering authority shall take into account any advice
provided by the Commission under subsection (e) before mak-
ing a determination under this subparagraph.

(2) EXCLUSION FROM ORDERS.—The administering author-
ity may not exclude a later-developed merchandise from a
countervailing or antidumping duty order merely because the
merchandise—

(A) is classified under a tariff classification other than
that identified in the petition or the administering
authority’s prior notices during the proceeding, or

(B) permits the purchaser to perform additional func-
tions, unless such additional functions constitute the pri-
mary use of the merchandise and the cost of the additional
functions constitute more than a significant proportion of
the total cost of production of the merchandise.

(e) COMMISSION ADVICE.—

(1) NOTIFICATION TO COMMISSION OF PROPOSED ACTION.—
Before making a determination—

(A) under subsection (a) with respect to merchandise
completed or assembled in the United States (other than
minor completion or assembly),

(B) under subsection (b) with respect to merchandise
completed or assembled in other foreign countries, or

(C) under subsection (d) with respect to any later-de-
veloped merchandise which incorporates a significant tech-
nological advance or significant alteration of an earlier
product,

with respect to an antidumping or countervailing duty order or
finding as to which the Commission has made an affirmative
injury determination, the administering authority shall notify
the Commission of the proposed inclusion of such merchandise
in such countervailing or antidumping order or finding. Not-
withstanding any other provision of law, a decision by the ad-
ministering authority regarding whether any merchandise is
within a category for which notice is required under this para-
graph is not subject to judicial review.

(2) REQUEST FOR CONSULTATION.—After receiving notice
under paragraph (1), the Commission may request consulta-
tions with the administering authority regarding the inclusion.
Upon the request of the Commission, the administering au-
thority shall consult with the Commission and any such con-
sultation shall be completed within 15 days after the date of
the request.

(3) CoMMISSION ADVICE.—If the Commission believes, after
consultation under paragraph (2), that a significant injury
issue is presented by the proposed inclusion, the Commission
may provide written advice to the administering authority as
to whether the inclusion would be inconsistent with the affirm-
ative determination of the Commission on which the order or
finding is based. If the Commission decides to provide such
written advice, it shall promptly notify the administering au-
thority of its intention to do so, and must provide such advice
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within 60 days after the date of notification under paragraph
(1). For purposes of formulating its advice with respect to mer-
chandise completed or assembled in the United States from
parts or components produced in a foreign country, the Com-
mission shall consider whether the inclusion of such parts or
components taken as a whole would be inconsistent with its
prior affirmative determination.

(f) TIME LIMITS FOR ADMINISTERING AUTHORITY DETERMINA-
TIONS.—The administering authority shall, to the maximum extent
practicable, make the determinations under this section within 300
days from the date of the initiation of a countervailing duty or anti-
dumping circumvention inquiry under this section.

SEC. 782. [19 U.S.C. 1677m] CONDUCT OF INVESTIGATIONS AND ADMIN-
ISTRATIVE REVIEWS.

(a) TREATMENT OF VOLUNTARY RESPONSES IN COUNTERVAILING
OR ANTIDUMPING DUTY INVESTIGATIONS AND REVIEWS.—

(1) IN GENERAL.—In any investigation under subtitle A or

B or a review under section 751(a) in which the administering
authority has, under section 777A(c)(2) or section 777A(e)(2)(A)
(whichever is applicable), limited the number of exporters or
producers examined, or determined a single country-wide rate,
the administering authority shall establish an individual
countervailable subsidy rate or an individual weighted average
dumping margin for any exporter or producer not initially se-
lected for individual examination under such sections who sub-
mits to the administering authority the information requested
from exporters or producers selected for examination, if—

(A) such information is so submitted by the date speci-
fied—

(1) for exporters and producers that were initially
selected for examination, or

(i1) for the foreign government, in a countervailing
duty case where the administering authority has de-
termined a single country-wide rate; and

(B) the number of exporters or producers subject to the
investigation or review is not so large that any additional
individual examination of such exporters or producers
would be unduly burdensome to the administering author-
ity and inhibit the timely completion of the investigation
or review.

(2) DETERMINATION OF UNDULY BURDENSOME.—In deter-

mining if an individual examination under paragraph (1)(B)

would be unduly burdensome, the administering authority may

consider the following:

(A) The complexity of the issues or information pre-
sented in the proceeding, including questionnaires and any
responses thereto.

(B) Any prior experience of the administering author-
ity in the same or similar proceeding.

(C) The total number of investigations under subtitle
A or B and reviews under section 751 being conducted by
the administering authority as of the date of the deter-
mination.
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(D) Such other factors relating to the timely comple-
tion of each such investigation and review as the admin-
istering authority considers appropriate.

(b) CERTIFICATION OF SUBMISSIONS.—Any person providing fac-
tual information to the administering authority or the Commission
in connection with a proceeding under this title on behalf of the pe-
titioner or any other interested party shall certify that such infor-
mation is accurate and complete to the best of that person’s knowl-
edge.

(¢) DIFFICULTIES IN MEETING REQUIREMENTS.—

(1) NOTIFICATION BY INTERESTED PARTY.—If an interested
party, promptly after receiving a request from the admin-
istering authority or the Commission for information, notifies
the administering authority or the Commission (as the case
may be) that such party is unable to submit the information
requested in the requested form and manner, together with a
full explanation and suggested alternative forms in which such
party is able to submit the information, the administering au-
thority or the Commission (as the case may be) shall consider
the ability of the interested party to submit the information in
the requested form and manner and may modify such require-
ments to the extent necessary to avoid imposing an unreason-
able burden on that party.

(2) ASSISTANCE TO INTERESTED PARTIES.—The admin-
istering authority and the Commission shall take into account
any difficulties experienced by interested parties, particularly
small companies, in supplying information requested by the
administering authority or the Commission in connection with
investigations and reviews under this title, and shall provide
to such interested parties any assistance that is practicable in
supplying such information.

(d) DEFICIENT SUBMISSIONS.—If the administering authority or
the Commission determines that a response to a request for infor-
mation under this title does not comply with the request, the ad-
ministering authority or the Commission (as the case may be) shall
promptly inform the person submitting the response of the nature
of the deficiency and shall, to the extent practicable, provide that
person with an opportunity to remedy or explain the deficiency in
light of the time limits established for the completion of investiga-
tions or reviews under this title. If that person submits further in-
formation in response to such deficiency and either—

(1) the administering authority or the Commission (as the
case may be) finds that such response is not satisfactory, or

(2) such response is not submitted within the applicable
time limits,

then the administering authority or the Commission (as the case
may be) may, subject to subsection (e), disregard all or part of the
original and subsequent responses.

(e) USE OF CERTAIN INFORMATION.—In reaching a determina-
tion under section 703, 705, 733, 735, 751, or 753 the administering
authority and the Commission shall not decline to consider infor-
mation that is submitted by an interested party and is necessary
to the determination but does not meet all the applicable require-
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ments established by the administering authority or the Commis-
sion, if—

(1) the information is submitted by the deadline estab-
lished for its submission,

(2) the information can be verified,

(3) the information is not so incomplete that it cannot
serve as a reliable basis for reaching the applicable determina-
tion,

(4) the interested party has demonstrated that it acted to
the best of its ability in providing the information and meeting
the requirements established by the administering authority or
the Commission with respect to the information, and

(5) the information can be used without undue difficulties.
(f) NONACCEPTANCE OF SUBMISSIONS.—If the administering au-

thority or the Commission declines to accept into the record any in-
formation submitted in an investigation or review under this title,
it shall, to the extent practicable, provide to the person submitting
the information a written explanation of the reasons for not accept-
ing the information.

(g) PuBLIC COMMENT ON INFORMATION.—Information that is
submitted on a timely basis to the administering authority or the
Commission during the course of a proceeding under this title shall
be subject to comment by other parties to the proceeding within
such reasonable time as the administering authority or the Com-
mission shall provide. The administering authority and the Com-
mission, before making a final determination under section 705,
735, 751, or 753 shall cease collecting information and shall pro-
vide the parties with a final opportunity to comment on the infor-
mation obtained by the administering authority or the Commission
(as the case may be) upon which the parties have not previously
had an opportunity to comment. Comments containing new factual
information shall be disregarded.

(h) TERMINATION OF INVESTIGATION OR REVOCATION OF ORDER
FOR LACK OF INTEREST.—The administering authority may—

(1) terminate an investigation under subtitle A or B with
respect to a domestic like product if, prior to publication of an
order under section 706 or 736, the administering authority de-
termines that producers accounting for substantially all of the
production of that domestic like product have expressed a lack
of interest in issuance of an order; and

(2) revoke an order issued under section 706 or 736 with
respect to a domestic like product, or terminate an investiga-
tion suspended under section 704 or 734 with respect to a do-
mestic like product, if the administering authority determines
that producers accounting for substantially all of the produc-
tion of that domestic like product, have expressed a lack of in-
terest in the order or suspended investigation.

(i) VERIFICATION.—The administering authority shall verify all
information relied upon in making—

(1) a final determination in an investigation,

(2) a revocation under section 751(d), and

(3) a final determination in a review under section 751(a),
if—
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(A) verification is timely requested by an interested
paﬁty as defined in section 771(9)(C), (D), (E), (F), or (G),
an

(B) no verification was made under this subparagraph
during the 2 immediately preceding reviews and deter-
minations under section 751(a) of the same order, finding,
or notice, except that this clause shall not apply if good
cause for verification is shown.

SEC. 783. [19 U.S.C. 1677n] ANTIDUMPING PETITIONS BY THIRD COUN-
TRIES.

(a) FiLING OF PETITION.—The government of a WTO member
may file with the Trade Representative a petition requesting that
an investigation be conducted to determine if—

(1) imports from another country are being sold in the
United States at less than fair value, and

(2) an industry in the petitioning country is materially in-
jured by reason of those imports.

(b) INITIATION.—The Trade Representative, after consultation
with the administering authority and the Commission and obtain-
ing the approval of the WTO Council for Trade in Goods, shall de-
termine whether to initiate an investigation described in subsection
(a).

(c) DETERMINATIONS.—Upon initiation of an investigation
under this section, the Trade Representative shall request the fol-
lowing determinations be made according to substantive and pro
cedural requirements specified by the Trade Representative, not-
withstanding any other provision of this title:

(1) The administering authority shall determine whether
imports into the United States of the subject merchandise are
being sold at less than fair value.

(2) The Commission shall determine whether an industry
in the petitioning country is materially injured by reason of im-
ports of the subject merchandise into the United States.

(d) PuBLic COMMENT.—An opportunity for public comment
shall be provided, as appropriate—

(1) by the Trade Representative, in making the determina-
tion required by subsection (b), and

(2) by the administering authority and the Commission, in
making the determination required by subsection (c).

(e) ISSUANCE OF ORDER.—If the administering authority makes
an affirmative determination under paragraph (1) of subsection (c),
and the Commission makes an affirmative determination under
paragraph (2) of subsection (c), the administering authority shall
issue an antidumping duty order in accordance with section 736
and take such other actions as are required by section 736.

(f) REVIEWS OF DETERMINATIONS.—For purposes of review
under section 516A or review under section 751, if an order is
issued under subsection (e), the final determinations of the admin-
istering authority and the Commission under this section shall be
treated as final determinations made under section 735.

(g) AcceEss TO INFORMATION.—Section 777 shall apply to inves-
tigations under this section, to the extent specified by the Trade
Representative, after consultation with the administering authority
and the Commission.
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petitioner in his notice of desire to contest, as will enable the peti-
tioner to contest the appraised value, classification, or rate of duty
imposed upon such merchandise in the liquidation of one such
entry at such port. The Secretary shall direct the appropriate cus-
toms officer at such ports to immediately notify the petitioner by
mail when the first of such entries is liquidated.

(d) Notwithstanding the filing of an action pursuant to chapter
169 of title 28 of the United States Code, merchandise of the char-
acter covered by the published decision of the Secretary (when en-
tered for consumption or withdrawn from warehouse for consump-
tion on or before the date of publication of a decision of the United
States Court of International Trade or of the United States Court
of Appeals for the Federal Circuit, not in harmony with the pub-
lished decision of the Secretary) shall be appraised or classified, or
both, and the entries liquidated, in accordance with the decision of
the Secretary and, except as otherwise provided in this chapter, the
final liquidations of these entries shall be conclusive upon all par-
ties.

(e) The consignee or his agent shall have the right to appear
and to be heard as a party in interest before the United States
Court of International Trade.

(f) If the cause of action is sustained in whole or in part by a
decision of the United States Court of International Trade or of the
United States Court of Appeals for the Federal Circuit, merchan-
dise of the character covered by the published decision of the Sec-
retary, which is entered for consumption or withdrawn from ware-
houses for consumption after the date of publication in the Federal
Register by the Secretary or the administering authority of a notice
of the court decision, shall be subject to appraisement, classifica-
tion, and assessment of duty in accordance with the final judicial
decision in the action, and the liquidation of entries covering the
merchandise so entered or withdrawn shall be suspended until
final disposition is made of the action, whereupon the entries shall
be liquidated, or if necessary, reliquidated in accordance with the
final decision. Such notice of the court decision shall be published
within ten days from the date of the issuance of the court decision.

(g) Regulations shall be prescribed by the Secretary to imple-
ment the procedures required under this section.

SEC. 516A. [19 U.S.C. 1516a] JUDICIAL REVIEW IN COUNTERVAILING
DUTY AND ANTI-DUMPING DUTY PROCEEDINGS.

(a) REVIEW OF DETERMINATION.—

(1) REVIEW OF CERTAIN DETERMINATIONS.—Within 30 days
after the date of publication in the Federal Register of—

(A) a determination by the administering authority,
under 702(c) or 732(c) of this Act, not to initiate an inves-
tigation,

(B) a determination by the Commission, under section
751(b) of this Act, not to review a determination based
upon changed circumstances,

(C) a negative determination by the Commission,
under section 703(a) or 733(a) of this Act, as to whether
there is reasonable indication or material injury, threat of
material injury, or material retardation, or
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(D) a final determination by the administering author-
ity or the Commission under section 751(c)(3),
an interested party who is a party to the proceeding in connec-
tion with which the matter arises may commence an action in
the United States Court of International Trade by filing con-
currently a summons and complaint, each with the content and
in the form, manner, and style prescribed by the rules of that
court, contesting any factual findings or legal conclusions upon
which the determination is based.
(2) REVIEW OF DETERMINATIONS ON RECORD.—
(A) IN GENERAL.—Within thirty days after—
. (i) the date of publication in the Federal Register
0 —
(I) notice of any determination described in
clause (ii), (iii), (iv), (v), or (viii) of subparagraph

(II) an antidumping or countervailing duty
order based upon any determination described in
clause (i) of subparagraph (B), or

(IIT) notice of the implementation of any de-
termination described in clause (vii) of subpara-
graph (B), or
(ii) the date of mailing of a determination de-

scribed in clause (vi) of subparagraph (B),
an interested party who is a party to the proceeding in
connection with which the matter arises may commence an
action in the United States Court of International Trade
by filing a summons, and within thirty days thereafter a
complaint, each with the content and in the form, manner,
and style prescribed by the rules of that court, contesting
any factual findings or legal conclusions upon which the
determination is based.

(B) REVIEWABLE DETERMINATIONS.—The determina-
tions which may be contested under subparagraph (A) are
as follows:

(1) Final affirmative determinations by the admin-
istering authority and by the Commission under sec-
tion 705 or 735 of this Act, including any negative part
of such a determination (other than a part referred to
in clause (ii)).

(i1) A final negative determination by the admin-
istering authority or the Commission under section
705 or 735 of this Act, including, at the option of the
appellant, any part of a final affirmative determina-
tion which specifically excludes any company or prod-
uct.

(iii) A final determination, other than a deter-
mination reviewable under paragraph (1), by the ad-
ministering authority or the Commission under section
751 of this Act.

(iv) A determination by the administering author-
ity, under section 704 or 734 of this Act, to suspend
an antidumping duty or a countervailing duty inves-
tigation, including any final determination resulting
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from a continued investigation which changes the size

of the dumping margin or net countervailable subsidy

calculated, or the reasoning underlying such calcula-
tions, at the time the suspension agreement was con-
cluded.

(v) An injurious effect determination by the Com-
mission under section 704(h) or 734(h) of this Act.

(vi) A determination by the administering author-
ity as to whether a particular type of merchandise is
within the class or kind of merchandise described in
an existing finding of dumping or antidumping or
countervailing duty order.

(vii) A determination by the administering author-
ity or the Commission under section 129 of the Uru-
guay Round Agreements Act concerning a determina-
tion under title VII of the Tariff Act of 1930.

(viii) A determination by the Commission under
section 753(a)(1).

(3) EXCEPTION.—Notwithstanding the limitation imposed
by paragraph (2)(A)G)II) of this subsection, a final affirmative
determination by the administering authority under section
705 or 735 of this Act may be contested by commencing an ac-
tion, in accordance with the provisions of paragraph (2)(A),
within thirty days after the date of publication in the Federal
Register of a final negative determination by the Commission
under section 705 or 735 of this Act.

(4) PROCEDURES AND FEES.—The procedures and fees set
forth in chapter 169 of title 28, United States Code, apply to
an action under this section.

(5) TIME LIMITS IN CASES INVOLVING MERCHANDISE FROM
FREE TRADE AREA COUNTRIES.—Notwithstanding any other pro-
vision of this subsection, in the case of a determination to
which the provisions of subsection (g) apply, an action under
this subsection may not be commenced, and the time limits for
commencing an action under this subsection shall not begin to
run, until the day specified in whichever of the following sub-
paragraphs applies:

(A) For a determination described in paragraph (1)(B)
or clause (i), (ii) or (iii) of paragraph (2)(B), the 31st day
after the date on which notice of the determination is pub-
lished in the Federal Register.

(B) For a determination described in clause (vi) of
paragraph (2)(B), the 31st day after the date on which the
government of the relevant FTA country receives notice of
the determination.

(C) For a determination with respect to which bina-
tional panel review has commenced in accordance with
subsection (g)(8), the day after the date as of which—

(i) the binational panel has dismissed binational
panel review of the determination for lack of jurisdic-
tion, and

(i) any interested party seeking review of the de-
termination under paragraph (1), (2), or (3) of this
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subsection has provided timely notice under subsection

(g)(3)(B).

If such an interested party files a summons and complaint
under this subsection after dismissal by the binational
panel, and if a request for an extraordinary challenge com-
mittee is made with respect to the decision by the bina-
tional panel to dismiss—

(I) judicial review under this subsection shall be
stayed during consideration by the committee of the
request, and

(IT) the United States Court of International
Trade shall dismiss the action if the committee va-
cates or remands the binational panel decision to dis-
miss.

(D) For a determination for which review by the
United States Court of International Trade is provided
for—

(i) under subsection (g)(12)(B), the day after the
date of publication in the Federal Register of notice
that article 1904 of the NAFTA has been suspended,
or

(i1) under subsection (g)(12)(D), the day after the
date that notice of settlement is published in the Fed-
eral Register.

(E) For a determination described in clause (vii) of
paragraph (2)(B), the 31st day after the date on which no-
tice of the implementation of the determination is pub-
lished in the Federal Register.

(b) STANDARDS OF REVIEW.—
(1) REMEDY.—The court shall hold unlawful any deter-
mination, finding, or conclusion found—

(A) in an action brought under subparagraph (A), (B),
or (C) of subsection (a)(1), to be arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with
law, or

(B)({) in an action brought under paragraph (2) of sub-
section (a), to be unsupported by substantial evidence on
the record, or otherwise not in accordance with law, or

(i1)27 in an action brought under paragraph (1)(D)
of subsection (a), to be arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.

(2) RECORD FOR REVIEW.—

(A) IN GENERAL.—For the purposes of this subsection,
the record, unless otherwise stipulated by the parties,
shall consist of—

(i) a copy of all information presented to or ob-
tained by the Secretary, the administering authority,
or the Commission during the course of the adminis-
trative proceeding, including all governmental memo-
randa pertaining to the case and the record of ex parte
meetings required to be kept by section 777(a)(3); and

27 Margin so in law.
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(i) a copy of the determination, all transcripts or
records of conferences or hearings, and all notices pub-
lished in the Federal Register.

(B) CONFIDENTIAL OR PRIVILEGED MATERIAL.—The con-
fidential or privileged status accorded to any documents,
comments, or information shall be preserved in any action
under this section. Notwithstanding the preceding sen-
tence, the court may examine, in camera, the confidential
or privileged material, and may disclose such material
under such terms and conditions as it may order.

(3) EFFECT OF DECISIONS BY NAFTA OR UNITED STATES-CAN-
ADA BINATIONAL PANELS.—In making a decision in any action
brought under subsection (a), a court of the United States is
not bound by, but may take into consideration, a final decision
of a binational panel or extraordinary challenge committee con-
vened pursuant to article 1904 of the NAFTA or of the Agree-
ment.

(¢) LIQUIDATION OF ENTRIES.—

(1) LIQUIDATION IN ACCORDANCE WITH DETERMINATION.—
Unless such liquidation is enjoined by the court under para-
graph (2) of this subsection, entries of merchandise of the char-
acter covered by a determination of the Secretary, the admin-
istering authority, or the Commission contested under sub-
section (a) shall be liquidated in accordance with the deter-
mination of the Secretary, the administering authority, or the
Commission, if they are entered, or withdrawn from ware-
house, for consumption on or before the date of publication in
the Federal Register by the Secretary or the administering au-
thority of a notice of a decision of the United States Court of
International Trade, or of the United States Court of Appeals
for the Federal Circuit, not in harmony with that determina-
tion. Such notice of a decision shall be published within ten
days from the date of the issuance of the court decision.

(2) INJUNCTIVE RELIEF.—In the case of a determination de-
scribed in paragraph (2) of subsection (a) by the Secretary, the
administering authority, or the Commission, the United States
Court of International Trade may enjoin the liquidation of
some or all entries of merchandise covered by a determination
of the Secretary, the administering authority, or the Commis-
sion, upon a request by an interested party for such relief and
a proper showing that the requested relief should be granted
under the circumstances.

(3) REMAND FOR FINAL DISPOSITION.—If the final disposi-
tion of an action brought under this section is not in harmony
with the published determination of the Secretary, the admin-
istering authority, or the Commission, the matter shall be re-
manded to the Secretary, the administering authority, or the
Commission, an appropriate, for disposition consistent with the
final disposition of the court.

(d) STANDING.—Any interested party who was a party to the
proceeding under section 303 of this Act or title VII of this Act
shall have the right to appear and be heard as a party in interest
before the United States Court of International Trade. The party
filing the action shall notify all such interested parties of the filing
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of an action under this section, in the form, manner, style, and
within the time prescribed by rules of the court.

(e) LIQUIDATION IN ACCORDANCE WITH FINAL DECISION.—If the
cause of action is sustained in whole or in part by a decision of the
United States Court of International Trade or of the United States
Court of Appeals for the Federal Circuit—

(1) entries of merchandise of the character covered by the
published determination of the Secretary, the administering
authority, or the Commission, which is entered, or withdrawn
from warehouse, for consumption after the date of publication
in the Federal Register by the Secretary or the administering
authority of a notice of the court decision, and

(2) entries, the liquidation of which was enjoined under
subsection (c)(2),

shall be liquidated in accordance with the final court decision in
the action. Such notice of the court decision shall be published
within ten days from the date of the issuance of the court decision.

(f) DEFINITIONS.—For purposes of this section—

(1) ADMINISTERING AUTHORITY.—The term “administering
authority” means the administering authority described in sec-
tion 771(1) of this Act.

(2) ComMmMISSION.—The term “Commission” means the
United States International Trade Commission.

(3) INTERESTED PARTY.—The term “interested party”
means any person described in section 771(9) of this Act.

(4) SECRETARY.—The term “Secretary” means the Sec-
retary of the Treasury.

(5) AGREEMENT.—The term “Agreement” means the United
States-Canada Free-Trade Agreement.

(6) UNITED STATES SECRETARY.—The term “United States
Secretary” means—

(A) the secretary for the United States Section re-
ferred to in article 1908 of the NAFTA, and

(B) the secretary of the United States Section provided
for in article 1909 of the Agreement.

(7) RELEVANT FTA SECRETARY.—The term “relevant FTA
Secretary” means the Secretary—

(A) referred to in article 1908 of the NAFTA, or

(B) provided for in paragraph 5 of article 1909 of the
Agreement,

of the relevant FTA country.

(8) NAFTA.—The term “NAFTA” means the North Amer-
ican Free Trade Agreement.

(9) RELEVANT FTA COUNTRY.—The term “relevant FTA
country” means the free trade area country to which an anti-
dumping or countervailing duty proceeding pertains.

(10) FREE TRADE AREA COUNTRY.—The term “free trade
area country” means the following:

(A) Canada for such time as the NAFTA is in force
with respect to, and the United States applies the NAFTA
to, Canada.

(B) Mexico for such time as the NAFTA is in force
with respect to, and the United States applies the NAFTA
to, Mexico.
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(C) Canada for such time as—

(1) it is not a free trade area country under sub-
paragraph (A); and

(ii) the Agreement is in force with respect to, and
the United States applies the Agreement to, Canada.

(g) REVIEW OF COUNTERVAILING DUTY AND ANTIDUMPING DUTY
DETERMINATIONS INVOLVING FREE TRADE AREA COUNTRY MER-
CHANDISE.—

(1) DEFINITION OF DETERMINATION.—For purposes of this
subsection, the term “determination” means a determination
described in—

(A) paragraph (1)(B) of subsection (a), or
(B) clause (1), (i1), (iii), (vi), or (vii) or paragraph (2)(B)

of subsection (a),
if made in connection with a proceeding regarding a class or
kind of free trade area country merchandise, as determined by
the administering authority.

(2) EXCLUSIVE REVIEW OF DETERMINATION BY BINATIONAL
PANELS.—If binational panel review of a determination is re-
quested pursuant to article 1904 of the NAFTA or of the Agree-
ment, then, except as provided in paragraphs (3) and (4)—

(A) the determination is not reviewable under sub-
section (a), and

(B) no court of the United States has power or juris-
diction to review the determination on any question of law
or fact by an action in the nature of mandamus or other-
wise.

(3) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW.—

(A) IN GENERAL.—A determination is reviewable under
subsection (a) if the determination sought to be reviewed
is—

(1) a determination as to which neither the United
States nor the relevant FTA country requested review
by a binational panel pursuant to article 1904 of the
NAFTA or of the Agreement.

(i) a revised determination issued as a direct re-
sult of judicial review, commenced pursuant to sub-
section (a), if neither the United States nor the rel-
evant FTA country requested review of the original de-
termination,

(iii) a determination issued as a direct result of ju-
dicial review that was commenced pursuant to sub-
section (a) prior to the entry into force of the NAFTA
or of the Agreement,

(iv) a determination which a binational panel has
determined is not reviewable by the binational panel,

(v) a determination as to which binational panel
review has terminated pursuant to paragraph 12 of ar-
ticle 1905 of the NAFTA, or

(vi) a determination as to which extraordinary
challenge committee review has terminated pursuant
to paragraph 12 of article 1905 of the NAFTA.

(B) SPECIAL RULE.—A determination described in sub-

paragraph (A)(i) or (iv) is reviewable under subsection (a)
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of this section only if the party seeking to commence re-
view has provided timely notice of its intent to commence
such review to—

(i) the United States Secretary and the relevant
FTA Secretary;

(i1) all interested parties who were parties to the
proceeding in connection with which the matter arises;
and

(iii) the administering authority or the Commis-
sion, as appropriate.

Such notice is timely provided if the notice is delivered no
later than the date that is 20 days after the date described
in subparagraph (A) or (B) of subsection (a)(5) that is ap-
plicable to such determination, except that, if the time for
requesting binational panel review is suspended under
paragraph (8)(A)(ii) of this subsection, any unexpired time
for providing notice of intent to commence judicial review
shall, during the pendency of any such suspension, also be
suspended. Such notice shall contain such information,
and be in such form, manner, and style, as the admin-
istering authority, in consultation with the Commission,
shall prescribe by regulations.

(4) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW

FOR CONSTITUTIONAL ISSUES.—

(A) CONSTITUTIONALITY OF BINATIONAL PANEL REVIEW
SYSTEM.—An action for declaratory judgment or injunctive
relief, or both, regarding a determination on the grounds
that any provision of, or amendment made by, the North
American Free Trade Agreement Implementation Act im-
plementing the binational dispute settlement system under
chapter 19 of the NAFTA, or the United States-Canada
Free-Trade Agreement Implementation Act of 1988 imple-
menting the binational panel dispute settlement system
under chapter 19 of the Agreement, violates the Constitu-
tion may be brought only in the United States Court of Ap-
peals for the District of Columbia Circuit, which shall have
jurisdiction of such action.

(B) OTHER CONSTITUTIONAL REVIEW.—Review is avail-
able under subsection (a) with respect to a determination
solely concerning a constitutional issue (other than an
issue to which subparagraph (A) applies) arising under
any law of the United States as enacted or applied. An ac-
tion for review under this subparagraph shall be assigned
to a 3-judge panel of the United States Court of Inter-
national Trade.

(C) COMMENCEMENT OF REVIEW.—Notwithstanding the
time limits in subsection (a), within 30 days after the date
of publication in the Federal Register of notice that bina-
tional panel review has been completed, an interested
party who is a party to the proceeding in connection with
which the matter arises may commence an action under
subparagraph (A) or (B) by filing an action in accordance
with the rules of the court.
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(D) TRANSFER OF ACTIONS TO APPROPRIATE COURT.—
Whenever an action is filed in a court under subparagraph
(A) or (B) and that court finds that the action should have
been filed in the other court, the court in which the action
was filed shall transfer the action to the other court and
the action shall proceed as if it had been filed in the court
to which it is transferred on the date upon which it was
actually filed in the court from which it is transferred.

(E) FRrIvoLOUS cCLAIMS.—Frivolous claims brought
under subparagraph (A) or (B) are subject to dismissal and
sanctions as provided under section 1927 of title 28,
gnited States Code, and the Federal Rules of Civil Proce-

ure.

(F) SECURITY.—

(i) SUBPARAGRAPH (A) ACTIONS.—The security re-
quirements of rule 65(c) of the Federal Rules of Civil
Procedure apply with respect to actions commenced
under subparagraph (A).

(ii) SUBPARAGRAPH (B) ACTIONS.—No claim shall be
heard, and no temporary restraining order or tem-
porary or permanent injunction shall be issued, under
an action commenced under subparagraph (B), unless
the party seeking review first files an undertaking
with adequate security in an amount to be fixed by the
court sufficient to recompense parties affected for any
loss, expense, or damage caused by the improvident or
erroneous issuance of such order or injunction. If a
court upholds the constitutionality of the determina-
tion in question in such action, the court shall award
to a prevailing party fees and expenses, in addition to
any costs incurred by that party, unless the court
finds that the position of the other party was substan-
tially justified or that special circumstances make an
award unjust.

(G) PANEL RECORD.—The record of proceedings before
the binational panel shall not be considered part of the
record for review pursuant to subparagraph (A) or (B).

(H) APPEAL TO SUPREME COURT OF COURT ORDERS
ISSUED IN SUBPARAGRAPH (A) ACTIONS.—Notwithstanding
any other provision of law, any final judgment of the
United States Court of Appeals for the District of Colum-
bia Circuit which is issued pursuant to an action brought
under subparagraph (A) shall be reviewable by appeal di-
rectly to the Supreme Court of the United States. Any
such appeal shall be taken by a notice of appeal filed with-
in 10 days after such order is entered; and the jurisdic-
tional statement shall be filed within 30 days after such
order is entered. No stay of an order issued pursuant to an
action brought under subparagraph (A) may be issued by
a single Justice of the Supreme Court.

(5) LIQUIDATION OF ENTRIES.—

(A) APPLICATION.—In the case of a determination for
which binational panel review is requested pursuant to ar-
ticle 1904 of the NAFTA or of the Agreement, the rules
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provided in this paragraph shall apply, notwithstanding
the provisions of subsection (c).

(B) GENERAL RULE.—In the case of a determination for
which binational panel review is requested pursuant to ar-
ticle 1904 of the NAFTA or of the Agreement, entries of
merchandise covered by such determination shall be lig-
uidated in accordance with the determination of the ad-
ministering authority or the Commission, if they are en-
tered, or withdrawn from warehouse, for consumption on
or before the date of publication in the Federal Register by
the administering authority of notice of a final decision of
a binational panel, or of an extraordinary challenge com-
mittee, not in harmony with that determination. Such no-
tice of a decision shall be published within 10 days of the
date of the issuance of the panel or committee decision.

(C) SUSPENSION OF LIQUIDATION.—

(1) IN GENERAL.—Notwithstanding the provisions
of subparagraph (B), in the case of a determination de-
scribed in clause (ii1) or (vi) of subsection (a)(2)(B) for
which binational panel review is requested pursuant
to article 1904 of the NAFTA or of the Agreement, the
administering authority, upon request of an interested
party who was a party to the proceeding in connection
with which the matter arises and who is a participant
in the binational panel review, shall order the contin-
ued suspension of liquidation of those entries of mer-
chandise covered by the determination that are in-
volved in the review pending the final disposition of
the review.

(i1) NOTICE.—At the same time as the interested
party makes its request to the administering authority
under clause (i), that party shall serve a copy of its re-
quest on the United States Secretary, the relevant
FTA Secretary, and all interested parties who were
parties to the proceeding in connection with which the
matter arises.

(iii) APPLICATION OF SUSPENSION.—If the inter-
ested party requesting continued suspension of lig-
uidation under clause (i) is a foreign manufacturer,
producer, or exporter, or a United States importer, the
continued suspension of liquidation shall apply only to
entries of merchandise manufactured, produced, ex-
ported, or imported by that particular manufacturer,
producer, exporter, or importer. If the interested party
requesting the continued suspension of liquidation
under clause (i) is an interested party described in
subparagraph (C), (D), (E) or (F) of section 771(9), the
continued suspension of liquidation shall apply only to
entries which could be affected by a decision of the bi-
national panel convened under chapter 19 of the
NAFTA or of the Agreement.

(iv) JUDICIAL REVIEW.—Any action taken by the
administering authority or the United States Customs
Service under this subparagraph shall not be subject
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to judicial review, and no court of the United States

shall have power or jurisdiction to review such action

on any question of law or fact by an action in the na-
ture of mandamus or otherwise.

(6) INJUNCTIVE RELIEF.—Except for cases under paragraph
(4)(B), in the case of a determination for which binational
panel review is requested pursuant to article 1904 of the
NAFTA or of the Agreement, the provisions of subsection (c)(2)
shall not apply.

(7) IMPLEMENTATION OF INTERNATIONAL OBLIGATIONS
UNDER ARTICLE 1904 OF THE NAFTA OR THE AGREEMENT.—

(A) ACTION UPON REMAND.—If a determination is re-
ferred to a binational panel or extraordinary challenge
committee under the NAFTA or the Agreement and the
panel or committee makes a decision remanding the deter-
mination to the administering authority or the Commis-
sion, the administering authority or the Commission shall,
within the period specified by the panel or committee, take
action not inconsistent with the decision of the panel or
committee. Any action taken by the administering author-
ity or the Commission under this paragraph shall not be
subject to judicial review, and no court of the United
States shall have power or jurisdiction to review such ac-
tion on any question of law or fact by an action in the na-
ture of mandamus or otherwise.

(B) APPLICATION IF SUBPARAGRAPH (A) HELD UNCONSTI-
TUTIONAL.—In the event that the provisions of subpara-
graph (A) are held unconstitutional under the provisions of
subparagraphs (A) and (H) of paragraph (4), the provisions
of this subparagraph shall take effect. In such event, the
President is authorized on behalf of the United States to
accept, as a whole, the decision of a binational panel or ex-
traordinary challenge committee remanding the deter-
mination to the administering authority or the Commis-
sion within the period specified by the panel or committee.
Upon acceptance by the President of such a decision, the
administering authority or the Commission shall, within
the period specified by the panel or committee, take action
not inconsistent with such decision. Any action taken by
the President, the administering authority, or the Commis-
sion under this subparagraph shall not be subject to judi-
cial review, and no court of the United States shall have
power or jurisdiction to review such action on any question
of law or fact by an action in the nature of mandamus or
otherwise.

(8) REQUESTS FOR BINATIONAL PANEL REVIEW.—

(A) INTERESTED PARTY REQUESTS FOR BINATIONAL
PANEL REVIEW.—

(i) GENERAL RULE.—An interested party who was

a party to the proceeding in which a determination is

made may request binational panel review of such de-

termination by filing a request with the United States

Secretary by no later than the date that is 30 days

after the date described in subparagraph (A), (B), or
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(E) of subsection (a)(5) that is applicable to such deter-

mination. Receipt of such request by the United States

Secretary shall be deemed to be a request for bina-

tional panel review within the meaning of article

1904(4) of the NAFTA or of the Agreement. Such re-

quest shall contain such information and be in such

form, manner, and style as the administering author-
ity, in consultation with the Commission, shall pre-
scribe by regulations.

(i) SUSPENSION OF TIME TO REQUEST BINATIONAL
PANEL REVIEW UNDER THE NAFTA.—Notwithstanding
clause (i), the time for requesting binational panel re-
view shall be suspended during the pendency of any
stay of binational panel review that is issued pursuant
to paragraph 11(a) of article 1905 of the NAFTA.

(B) SERVICE OF REQUEST FOR BINATIONAL PANEL RE-
VIEW.—

(i) SERVICE BY INTERESTED PARTY.—If a request
for binational panel review of a determination is filed
under subparagraph (A), the party making the request
shall serve a copy, by mail or personal service, on any
other interested party who was a party to the pro-
ceeding in connection with which the matter arises,
and on the administering authority or the Commis-
sion, as appropriate.

(ii) SERVICE BY UNITED STATES SECRETARY.—If an
interested party to the proceeding requests binational
panel review of a determination by filing a request
with the relevant FTA Secretary, the United States
Secretary shall serve a copy of the request by mail on
any other interested party who was a party to the pro-
ceeding in connection with which the matter arises,
and on the administering authority or the Commis-
sion, as appropriate.

(C) LIMITATION ON REQUEST FOR BINATIONAL PANEL
REVIEW.—Absent a request by an interested party under
subparagraph (A), the United States may not request bina-
tional panel review of a determination under article 1904
of the NAFTA or the Agreement.

(9) REPRESENTATION IN PANEL PROCEEDINGS.—In the case
of binational panel proceedings convened under chapter 19 of
the NAFTA or of the Agreement, the administering authority
and the Commission shall be represented by attorneys who are
employees of the administering authority or the Commission,
respectively. Interested parties who were parties to the pro-
ceeding in connection with which the matter arises shall have
the right to appear and be represented by counsel before the
binational panel.

(10) NOTIFICATION OF CLASS OR KIND RULINGS.—In the case
of a determination which is described in paragraph (2)(B)(vi) of
subsection (a) and which is subject to the provisions of para-
graph (2), the administering authority, upon request, shall in-
form any interested person of the date on which the Govern-
ment of the relevant FTA country received notice of the deter-
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mination under paragraph 4 of article 1904 of the NAFTA or
the Agreement.

(11) SUSPENSION AND TERMINATION OF SUSPENSION OF AR-
TICLE 1904 OF THE NAFTA.—

(A) SUSPENSION OF ARTICLE 1904.—If a special com-
mittee established under article 1905 of the NAFTA issues
an affirmative finding, the Trade Representative may, in
accordance with paragraph 8(a) or 9, as appropriate, of ar-
ticle 1905 of the NAFTA, suspend the operation of article
1904 of the NAFTA.

(B) TERMINATION OF SUSPENSION OF ARTICLE 1904.—If
a special committee is reconvened and makes an affirma-
tive determination described in paragraph 10(b) of article
1905 of the NAFTA, any suspension of the operation of ar-
ticle 1904 of the NAFTA shall terminate.

(12) JUDICIAL REVIEW UPON TERMINATION OF BINATIONAL
PANEL OR COMMITTEE REVIEW UNDER THE NAFTA.—

(A) NOTICE OF SUSPENSION OR TERMINATION OF SUS-
PENSION OF ARTICLE 1904.—

(i) Upon notification by the Trade Representative
or the Government of a country described in sub-
section (f)(10)(A) or (B) that the operation of article
1904 of the NAFTA has been suspended in accordance
with paragraph 8(a) or 9 of article 1905 of the NAFTA,
the United States Secretary shall publish in the Fed-
eral Register a notice of suspension of article 1904 of
the NAFTA.

(i1) Upon notification by the Trade Representative
or the Government of a country described in sub-
section (f)(10)(A) or (B) that the suspension of the op-
eration of article 1904 of the NAFTA is terminated in
accordance with paragraph 10 of article 1905 of the
NAFTA, the United States Secretary shall publish in
the Federal Register a notice of termination of suspen-
sion of article 1904 of the NAFTA.

(B) TRANSFER OF FINAL DETERMINATIONS FOR JUDICIAL
REVIEW UPON SUSPENSION OF ARTICLE 1904.—If the oper-
ation of article 1904 of the NAFTA is suspended in accord-
ance with paragraph 8(a) or 9 of article 1905 of the
NAFTA—

(i) upon the request of an authorized person de-
scribed in subparagraph (C), any final determination
that is the subject of a binational panel review or an
extraordinary challenge committee review shall be
transferred to the United States Court of International
Trade (in accordance with rules issued by the Court)
for review under subsection (a); or

(ii) in a case in which—

(I) a binational panel review was completed
fewer than 30 days before the suspension, and

(II) extraordinary challenge committee review
has not been requested,

upon the request of an authorized person described in

subparagraph (C) which is made within 60 days after
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the completion of the binational panel review, the final

determination that was the subject of the binational

panel review shall be transferred to the United States

Court of International Trade (in accordance with rules

issued by the Court) for review under subsection (a).

(C) PERSONS AUTHORIZED TO REQUEST TRANSFER OF
FINAL DETERMINATIONS FOR JUDICIAL REVIEW.—A request
that a final determination be transferred to the Court of
International Trade under subparagraph (B) may be made
by—

(1) if the United States made an allegation under
paragraph 1 of article 1905 of the NAFTA and the op-
eration of article 1904 of the NAFTA was suspended
pursuant to paragraph 8(a) of article 1905 of the
NAFTA—

(I) the government of the relevant country de-
scribed in subsection (£)(10)(A) or (B),

(II) an interested party that was a party to
the panel or committee review, or

(IIT) an interested party that was a party to
the proceeding in connection with which panel re-
view was requested, but only if the time period for
filing notices of appearance in the panel review
has not expired, or
(i1) if a country described in subsection (f)(10)(A)

or (B) made an allegation under paragraph 1 of article

1905 of the NAFTA and the operation of article 1904

of the NAFTA was suspended pursuant to paragraph

9 of article 1905 of the NAFTA—

(I) the government of that country,

(II) an interested party that is a person of
that country and that was a party to the panel or
committee review, or

(ITI) an interested party that is a person of
that country and that was a party to the pro-
ceeding in connection with which panel review
was requested, but only if the time period for fil-
ing notices of appearance in the panel review has
not expired.

(D) TRANSFER FOR JUDICIAL REVIEW UPON SETTLE-
MENT.—(i) If the Trade Representative achieves a settle-
ment with the government of a country described in sub-
section (f)(10)(A) or (B) pursuant to paragraph 7 of article
1905 of the NAFTA, and referral for judicial review is
among the terms of such settlement, any final determina-
tion that is the subject of a binational panel review or an
extraordinary challenge committee review shall, upon a re-
quest described in clause (ii), be transferred to the United
States Court of International Trade (in accordance with
rules issued by the Court) for review under subsection (a).

(i) A request referred to in clause (i) is a request
made by—

(I) the country referred to in clause (i),
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(IT) an interested party that was a party to the
panel or committee review, or

(ITT) an interested party that was a party to the
proceeding in connection with which panel review was
requested, but only if the time for filing notices of ap-
pearance in the panel review has not expired.

[SECS. 517, 518, and 519. Repealed.]

SEC. 517.28 [19 U.S.C. 15171 PROCEDURES FOR INVESTIGATING CLAIMS
OF EVASION OF ANTIDUMPING AND COUNTERVAILING
DUTY ORDERS.
(a) DEFINITIONS.—In this section:

(1) ADMINISTERING AUTHORITY.—The term “administering
authority” has the meaning given that term in section 771(1).

(2) CoMMISSIONER.—The term “Commissioner” means the
Commissioner of U.S. Customs and Border Protection.

(3) COVERED MERCHANDISE.—The term “covered merchan-
dise” means merchandise that is subject to—

(A) an antidumping duty order issued under section

736; or

(B) a countervailing duty order issued under section

706.

(4) ENTER; ENTRY.—The terms “enter” and “entry” refer to
the entry, or withdrawal from warehouse for consumption, of
merchandise into the customs territory of the United States.

(5) EVASION.—

(A) IN GENERAL.—Except as provided in subparagraph

(B), the term “evasion” refers to entering covered merchan-

dise into the customs territory of the United States by

means of any document or electronically transmitted data
or information, written or oral statement, or act that is
material and false, or any omission that is material, and
that results in any cash deposit or other security or any
amount of applicable antidumping or countervailing duties
being reduced or not being applied with respect to the mer-
chandise.

(B) EXCEPTION FOR CLERICAL ERROR.—

(1) IN GENERAL.—Except as provided in clause (ii),
the term “evasion” does not include entering covered
merchandise into the customs territory of the United
States by means of—

(I) a document or electronically transmitted
data or information, written or oral statement, or
act that is false as a result of a clerical error; or

(IT) an omission that results from a clerical
error.

(ii) PATTERNS OF NEGLIGENT CONDUCT.—If the
Commissioner determines that a person has entered
covered merchandise into the customs territory of the
United States by means of a clerical error referred to
in subclause (I) or (II) of clause (i) and that the clerical
error is part of a pattern of negligent conduct on the

28 Pursuant to section 421(c) of Public Law 114-125, section 517 (as added after section 516A
by section 421(a) of such Public Law), takes effect on August 22, 2016.
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part of that person, the Commissioner may determine,

notwithstanding clause (i), that the person has entered

such covered merchandise into the customs territory of
the United States through evasion.

(iii) ELECTRONIC REPETITION OF ERRORS.—For pur-
poses of clause (ii), the mere nonintentional repetition
by an electronic system of an initial clerical error does
not constitute a pattern of negligent conduct.

(iv) RULE OF CONSTRUCTION.—A determination by
the Commissioner that a person has entered covered
merchandise into the customs territory of the United
States by means of a clerical error referred to in sub-
clause (I) or (II) of clause (i) rather than through eva-
sion shall not be construed to excuse that person from
ghe payment of any duties applicable to the merchan-

ise.

(6) INTERESTED PARTY.—

(A) IN GENERAL.—The term “interested party”
means—

(i) a foreign manufacturer, producer, or exporter,
or the United States importer, of covered merchandise
or a trade or business association a majority of the
members of which are producers, exporters, or import-
ers of such merchandise;

(i1) a manufacturer, producer, or wholesaler in the
United States of a domestic like product;

(iii) a certified union or recognized union or group
of workers that is representative of an industry en-
gaged in the manufacture, production, or wholesale in
the United States of a domestic like product;

(iv) a trade or business association a majority of
the members of which manufacture, produce, or whole-
sale a domestic like product in the United States;

(v) an association a majority of the members of
which is composed of interested parties described in
clause (ii), (ii1), or (iv) with respect to a domestic like
product; and

(vi) if the covered merchandise is a processed agri-
cultural product, as defined in section 771(4)(E), a coa-
lition or trade association that is representative of ei-
ther—

(I) processors;
(II) processors and producers; or
(IIT) processors and growers.

(B) DOMESTIC LIKE PRODUCT.—For purposes of sub-
paragraph (A), the term “domestic like product” means a
product that is like, or in the absence of like, most similar
in characteristics and uses with, covered merchandise.

(b) INVESTIGATIONS.—

(1) IN GENERAL.—Not later than 15 business days after re-
ceiving an allegation described in paragraph (2) or a referral
described in paragraph (3), the Commissioner shall initiate an
investigation if the Commissioner determines that the informa-
tion provided in the allegation or the referral, as the case may
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be, reasonably suggests that covered merchandise has been en-
tered into the customs territory of the United States through
evasion.

(2) ALLEGATION DESCRIBED.—An allegation described in
this paragraph is an allegation that a person has entered cov-
ered merchandise into the customs territory of the United
States through evasion that is—

(A) filed with the Commissioner by an interested
party; and

(B) accompanied by information reasonably available
to the party that filed the allegation.

(3) REFERRAL DESCRIBED.—A referral described in this
paragraph is information submitted to the Commissioner by
any other Federal agency, including the Department of Com-
merce or the United States International Trade Commission,
that reasonably suggests that a person has entered covered
merchandise into the customs territory of the United States
through evasion.

(4) CONSIDERATION BY ADMINISTERING AUTHORITY.—

(A) IN GENERAL.—If the Commissioner receives an al-
legation under paragraph (2) and is unable to determine
whether the merchandise at issue is covered merchandise,
the Commissioner shall—

(1) refer the matter to the administering authority
to determine whether the merchandise is covered mer-
chandise pursuant to the authority of the admin-
istering authority under title VII; and

(i) notify the party that filed the allegation, and
any other interested party participating in the inves-
tigation, of the referral.

(B) DETERMINATION; TRANSMISSION TO COMMIS-
SIONER.—After receiving a referral under subparagraph
(A)3) with respect to merchandise, the administering au-
thority shall determine whether the merchandise is cov-
ered merchandise and promptly transmit that determina-
tion to the Commissioner.

(C) StAY OF DEADLINES.—The period required for any
referral and determination under this paragraph shall not
be counted in calculating any deadline under this section.

(D) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to affect the authority of an inter-
ested party to commence an action in the United States
Court of International Trade under section 516A(a)(2) with
respect to a determination of the administering authority
under this paragraph.

(5) CONSOLIDATION OF ALLEGATIONS AND REFERRALS.—

(A) IN GENERAL.—The Commissioner may consolidate
multiple allegations described in paragraph (2) and refer-
rals described in paragraph (3) into a single investigation
if the Commissioner determines it is appropriate to do so.

(B) EFFECT ON TIMING REQUIREMENTS.—If the Com-
missioner consolidates multiple allegations or referrals
into a single investigation under subparagraph (A), the
date on which the Commissioner receives the first such al-
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legation or referral shall be used for purposes of the re-

quirement under paragraph (1) with respect to the timing

of the initiation of the investigation.

(6) INFORMATION-SHARING TO PROTECT HEALTH AND SAFE-
TY.—If, during the course of conducting an investigation under
paragraph (1) with respect to covered merchandise, the Com-
missioner has reason to suspect that such covered merchandise
may pose a health or safety risk to consumers, the Commis-
sioner shall provide, as appropriate, information to the appro-
priate Federal agencies for purposes of mitigating the risk.

(7) TECHNICAL ASSISTANCE AND ADVICE.—

(A) IN GENERAL.—Upon request, the Commissioner
shall provide technical assistance and advice to eligible
small businesses to enable such businesses to prepare and
submit allegations described in paragraph (2), except that
the Commissioner may deny technical assistance if the
Commissioner concludes that the allegation, if submitted,
would not lead to the initiation of an investigation under
this subsection or any other action to address the allega-
tion.

(B) ELIGIBLE SMALL BUSINESS DEFINED.—

(i) IN GENERAL.—In this paragraph, the term “eli-
gible small business” means any business concern that
the Commissioner determines, due to its small size,
has neither adequate internal resources nor the finan-
cial ability to obtain qualified outside assistance in
preparing and filing allegations described in para-
graph (2).

(ii) NON-REVIEWABILITY.—The determination of
the Commissioner regarding whether a business con-
cern is an eligible small business for purposes of this
paragraph is not reviewable by any other agency or by
any court.

(c) DETERMINATIONS.—

(1) DETERMINATION OF EVASION.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), not later than 300 calendar days after the date on
which the Commissioner initiates an investigation under
subsection (b) with respect to covered merchandise, the
Commissioner shall make a determination, based on sub-
stantial evidence, with respect to whether such covered
merchandise was entered into the customs territory of the
United States through evasion.

(B) ADDITIONAL TIME.—The Commissioner may extend
the time to make a determination under subparagraph (A)
by not more than 60 calendar days if the Commissioner de-
termines that—

(1) the investigation is extraordinarily complicated
because of—

(I) the number and complexity of the trans-
actions to be investigated;
(IT) the novelty of the issues presented; or
(ITT) the number of entities to be investigated;
and
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(i) additional time is necessary to make the deter-
mination under subparagraph (A).

(2) AUTHORITY TO COLLECT AND VERIFY ADDITIONAL INFOR-
MATION.—In making a determination under paragraph (1) with
respect to covered merchandise, the Commissioner may collect
such additional information as is necessary to make the deter-
mination through such methods as the Commissioner considers
appropriate, including by—

(A) issuing a questionnaire with respect to such cov-
ered merchandise to—

(i) an interested party that filed an allegation
under paragraph (2) of subsection (b) that resulted in
the initiation of an investigation under paragraph (1)
of that subsection with respect to such covered mer-
chandise;

(ii) a person alleged to have entered such covered
merchandise into the customs territory of the United
States through evasion;

(iii) a person that is a foreign producer or exporter
of such covered merchandise; or

(iv) the government of a country from which such
covered merchandise was exported; and
(B) conducting verifications, including on-site

verifications, of any relevant information.

(3) ADVERSE INFERENCE.—

(A) IN GENERAL.—If the Commissioner finds that a
party or person described in clause (i), (ii), or (iii) of para-
graph (2)(A) has failed to cooperate by not acting to the
best of the party or person’s ability to comply with a re-
quest for information, the Commissioner may, in making a
determination under paragraph (1), use an inference that
is adverse to the interests of that party or person in select-
ing from among the facts otherwise available to make the
determination.

(B) APPLICATION.—An inference described in subpara-
graph (A) may be used under that subparagraph with re-
spect to a person described in clause (ii) or (iii) of para-
graph (2)(A) without regard to whether another person in-
volved in the same transaction or transactions under ex-
amination has provided the information sought by the
Commissioner, such as import or export documentation.

(C) ADVERSE INFERENCE DESCRIBED.—An adverse in-
ference used under subparagraph (A) may include reliance
on information derived from—

(i) the allegation of evasion of the trade remedy
laws, if any, submitted to U.S. Customs and Border
Protection;

(ii) a determination by the Commissioner in an-
other investigation, proceeding, or other action regard-
ing evasion of the unfair trade laws; or

(iii) any other available information.

(4) NOTIFICATION.—Not later than 5 business days after
making a determination under paragraph (1) with respect to
covered merchandise, the Commissioner—
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(A) shall provide to each interested party that filed an
allegation under paragraph (2) of subsection (b) that re-
sulted in the initiation of an investigation under para-
graph (1) of that subsection with respect to such covered
merchandise a notification of the determination and may,
in addition, include an explanation of the basis for the de-
termination; and

(B) may provide to importers, in such manner as the
Commissioner determines appropriate, information discov-
ered in the investigation that the Commissioner deter-
mines will help educate importers with respect to import-
ing merchandise into the customs territory of the United
States in accordance with all applicable laws and regula-
tions.

(d) EFFECT OF DETERMINATIONS.—

(1) IN GENERAL.—If the Commissioner makes a determina-
tion under subsection (c) that covered merchandise was en-
tered into the customs territory of the United States through
evasion, the Commissioner shall—

(A)i) suspend the liquidation of unliquidated entries
of such covered merchandise that are subject to the deter-
mination and that enter on or after the date of the initi-
ation of the investigation under subsection (b) with respect
to such covered merchandise and on or before the date of
the determination; or

(i1) if the Commissioner has already suspended the lig-
uidation of such entries pursuant to subsection (e)(1), con-
tinue to suspend the liquidation of such entries;

(B) pursuant to the Commissioner’s authority under
section 504(b)—

(i) extend the period for liquidating unliquidated
entries of such covered merchandise that are subject
to the determination and that entered before the date
of the initiation of the investigation; or

(i1) if the Commissioner has already extended the
period for liquidating such entries pursuant to sub-
section (e)(1), continue to extend the period for liqui-
dating such entries;

(C) notify the administering authority of the deter-
mination and request that the administering authority—

(i) identify the applicable antidumping or counter-
vailing duty assessment rates for entries described in
subparagraphs (A) and (B); or

(i1) if no such assessment rate for such an entry
is available at the time, identify the applicable cash
deposit rate to be applied to the entry, with the appli-
cable antidumping or countervailing duty assessment
r%tle to be provided as soon as that rate becomes avail-
able;

(D) require the posting of cash deposits and assess du-
ties on entries described in subparagraphs (A) and (B) in
accordance with the instructions received from the admin-
istering authority under paragraph (2); and
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(E) take such additional enforcement measures as the
Commissioner determines appropriate, such as—

(i) initiating proceedings under section 592 or 596;

(il) implementing, in consultation with the rel-
evant Federal agencies, rule sets or modifications to
rule sets for identifying, particularly through the
Automated Targeting System and the Automated
Commercial Environment authorized under section
13031(f)(4) of the Consolidated Omnibus Budget Rec-
onciliation Act of 1985 (19 U.S.C. 58¢c()(4)), importers,
other parties, and merchandise that may be associated
with evasion;

(iii) requiring, with respect to merchandise for
which the importer has repeatedly provided incom-
plete or erroneous entry summary information in con-
nection with determinations of evasion, the importer
to deposit estimated duties at the time of entry; and

(iv) referring the record in whole or in part to U.S.
Immigration and Customs Enforcement for civil or
criminal investigation.

(2) COOPERATION OF ADMINISTERING AUTHORITY.—

(A) IN GENERAL.—Upon receiving a notification from
the Commissioner under paragraph (1)(C), the admin-
istering authority shall promptly provide to the Commis-
sioner the applicable cash deposit rates and antidumping
or countervailing duty assessment rates and any necessary
liquidation instructions.

(B) SPECIAL RULE FOR CASES IN WHICH THE PRODUCER
OR EXPORTER IS UNKNOWN.—If the Commissioner and the
administering authority are unable to determine the pro-
ducer or exporter of the merchandise with respect to which
a notification is made under paragraph (1)(C), the admin-
istering authority shall identify, as the applicable cash de-
posit rate or antidumping or countervailing duty assess-
ment rate, the cash deposit or duty (as the case may be)
in the highest amount applicable to any producer or ex-
porter, including the “all-others” rate of the merchandise
subject to an antidumping order or countervailing duty
order under section 736 or 706, respectively, or a finding
issued under the Antidumping Act, 1921, or any adminis-
trative review conducted under section 751.

(e) INTERIM MEASURES.—Not later than 90 calendar days after
initiating an investigation under subsection (b) with respect to cov-
ered merchandise, the Commissioner shall decide based on the in-
vestigation if there is a reasonable suspicion that such covered
merchandise was entered into the customs territory of the United
States through evasion and, if the Commissioner decides there is
such a reasonable suspicion, the Commissioner shall—

(1) suspend the liquidation of each unliquidated entry of
such covered merchandise that entered on or after the date of
the initiation of the investigation;

(2) pursuant to the Commissioner’s authority under section
504(b), extend the period for liquidating each unliquidated
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entry of such covered merchandise that entered before the date

of the initiation of the investigation; and

(3) pursuant to the Commissioner’s authority under section
623, take such additional measures as the Commissioner deter-
mines necessary to protect the revenue of the United States,
including requiring a single transaction bond or additional se-
curity or the posting of a cash deposit with respect to such cov-
ered merchandise.

(f) ADMINISTRATIVE REVIEW.—

(1) IN GENERAL.—Not later than 30 business days after the
Commissioner makes a determination under subsection (c)
with respect to whether covered merchandise was entered into
the customs territory of the United States through evasion, a
person determined to have entered such covered merchandise
through evasion or an interested party that filed an allegation
under paragraph (2) of subsection (b) that resulted in the initi-
ation of an investigation under paragraph (1) of that sub-
section with respect to such covered merchandise may file an
appeal with the Commissioner for de novo review of the deter-
mination.

(2) TIMELINE FOR REVIEW.—Not later than 60 business
days after an appeal of a determination is filed under para-
graph (1), the Commissioner shall complete the review of the
determination.

(g) JupICIAL REVIEW.—

(1) IN GENERAL.—Not later than 30 business days after the
Commissioner completes a review under subsection (f) of a de-
termination under subsection (¢) with respect to whether cov-
ered merchandise was entered into the customs territory of the
United States through evasion, a person determined to have
entered such covered merchandise through evasion or an inter-
ested party that filed an allegation under paragraph (2) of sub-
section (b) that resulted in the initiation of an investigation
under paragraph (1) of that subsection with respect to such
covered merchandise may seek judicial review of the deter-
mination under subsection (c) and the review under subsection
(f) in the United States Court of International Trade to deter-
mine whether the determination and review is conducted in ac-
cordance with subsections (c) and (f).

(2) STANDARD OF REVIEW.—In determining whether a de-
termination under subsection (c¢) or review under subsection (f)
is conducted in accordance with those subsections, the United
States Court of International Trade shall examine—

(A) whether the Commissioner fully complied with all
procedures under subsections (c) and (f); and

(B) whether any determination, finding, or conclusion
is arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law.

(3) RULE OF CONSTRUCTION.—Nothing in this subsection
shall affect the availability of judicial review to an interested
party under any other provision of law.

(h) RULE oF CONSTRUCTION WITH RESPECT TO OTHER CIVIL
AND CRIMINAL PROCEEDINGS AND INVESTIGATIONS.—No determina-
tion under subsection (c¢), review under subsection (f), or action
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taken by the Commissioner pursuant to this section shall preclude
any individual or entity from proceeding, or otherwise affect or
limit the authority of any individual or entity to proceed, with any
civil, criminal, or administrative investigation or proceeding pursu-
ant to any other provision of Federal or State law, including sec-
tions 592 and 596.

SEC. 520. [19 U.S.C. 1520] REFUNDS AND ERRORS.

(a) The Secretary of the Treasury is hereby authorized to re-
fund duties or other receipts in the following cases:

(1) EXCESs DEPOSITS.—Whenever it is ascertained on lig-
uidation or reliquidation of an entry or reconciliation that more
money has been deposited or paid as duties than was required
by law to be so deposited or paid.

(2) FEES, CHARGES, AND EXACTIONS.—Whenever it is deter-
mined in the manner required by law that any fees, charges,
or exactions, other than duties and taxes, have been erro-
neously or excessively collected.

(3) FINES, PENALTIES, AND FORFEITURES.—Whenever
money has been deposited in the Treasury on account of a fine,
penalty, or forfeiture which did not accrue, or which is finally
determined to have accrued in an amount less than that so de-
posited, or which is mitigated to an amount less than that so
deposited or is remitted.

(4) PRIOR TO LIQUIDATION.—Prior to the liquidation of an
entry or reconciliation, whenever an importer of record de-
clares or it is ascertained that excess duties, fees, charges, or
exactions have been deposited or paid.

(b) The necessary moneys to make such refunds are hereby au-
thorized to be appropriated annually from the general fund of the
Treasury.

[(c) Repealed.]

(d) GOODS QUALIFYING UNDER FREE TRADE AGREEMENT RULES
OF ORIGIN.—Notwithstanding the fact that a valid protest was not
filed, the Customs Service may, in accordance with regulations pre-
scribed by the Secretary, reliquidate an entry to refund any excess
duties (including any merchandise processing fees) paid on a good
qualifying under the rules of origin set out in section 202 of the
North American Free Trade Agreement Implementation Act, sec-
tion 202 of the United States-Chile Free Trade Agreement Imple-
mentation Act, section 203 of the Dominican Republic-Central
America-United States Free Trade Agreement Implementation Act,
section 202 of the United States-Oman Free Trade Agreement Im-
plementation Act, section 203 of the United States-Peru Trade Pro-
motion Agreement Implementation Act, section 202 of the United
States—Korea Free Trade Agreement Implementation Act, section
203 of the United States—Columbia Free Trade Promotion Agree-
ment Implementation Act, or section 203 of the United States—Pan-
ama Trade Promotion Agreement Implementation Act for which 29

29 References to Korea, Columbia, and Panama in the matter preceding paragraph (1) of sub-
section (d) were carried out as amended by Public Laws 112-41 through 112-43. Section 107(a)
of each of such Public Laws provides that “[elxcept as provided in subsection (b), this Act and
the amendments made by this Act take effect on the date on which the Agreement enters into
force”, which these amendments shown above are subject to such Agreement entering into force.
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