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By Certified Mail, Return Receipt Requested

To All Interested Parties.

On November 15, 2001, the Department of Commerce (the Department) received a request from For

Y our Ease Only, Inc. (FYEO) for a scope ruling on whether two types of candlesit plansto import are
covered by the antidumping duty order on petroleum wax candles from the People' s Republic of China
(PRC).

In accordance with 19 CFR 351.225(k)(1), the Department has determined that both of FYEO's
candles should be included within the scope of the antidumping duty order on petroleum wax candles
from the PRC.

Enclosed is amemorandum containing the Department’ s analysis. We will notify the United States
Bureau of Customs and Border Protection (BCBP) of thisdecison. If you have any questions, please
contact Sally Gannon at (202) 482-0162 or Julio Fernandez at (202) 482-0961.

Sincerdly,

Barbara E. Tillman

Director

Office of AD/CVD Enforcement VII
Import Adminigiration

Enclosure
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MEMORANDUM FOR: Joseph A. Spetrini
Deputy Assistant Secretary
Enforcement Group 111

FROM: Barbara E. Tillman
Director
Office of AD/CVD Enforcement VI

SUBJECT: Finad Scope Ruling: Antidumping Duty Order on Petroleum Wax
Candles From the Peopl€' s Republic of China (A-570-504);
For Your Ease Only, Inc.

Summary

On November 15, 2001, the Department of Commerce (the Department) received a request from For
Y our Ease Only, Inc. (FYEQ) for a scope ruling on two types of candles (one floating gel candle and
onerefill gel tealight candle) to determine if they are covered by the antidumping duty order on
petroleum wax candles from the People' s Republic of China (PRC). See Antidumping Duty Order:
Petroleum Wax Candles from the People’ s Republic of China, 51 FR 30686 (August 28, 1986)
(Order). In accordance with 19 CFR 351.225(k)(1), we recommend that the Department determine
that both of FYEO's candles fal within the scope of the antidumping duty order on petroleum wax
candles from the PRC.*

Background

! The Department has developed an internet website that allows interested parties to access
prior scope determinations regarding the antidumping duty Order on Petroleum Wax Candles from the
People’ s Republic of China. Thiswebsite lists dl scope determinations from 1991 to the present. It
can be accessed at http://iaita.doc.gov/download/candles-prc-scopef, and will be updated periodicaly,
to include newly-issued scope determinations.




FYEO filed its request for ascope ruling in proper form on November 15, 2001. On

November 21, 2001, the Department provided FY EO and other companies with pending scope
reviews on candles from the PRC an opportunity to submit further relevant information to the
Department, where appropriate, and the due dates for pending determinations were extended
accordingly. See Memorandum to the File through Sally C. Gannon from Brett L. Royce, Petroleum
Wax Candles from the People’s Republic of China: Change in Practice Regarding Scope Reviewsasa
Result of the JCPenney Purchasing Corporation Ruling,

(November 21, 2001).

On December 28, 2001, the Department requested that FY EO submit test results (no later than
January 25, 2002), obtained from an independent domestic testing facility, regarding the exact
percentage of petroleum wax composition of the subject candles. On January 18, 2002, FYEO
requested additional time (up to March 29, 2002) to test its candles. On January 29, 2002, the
Department granted a partial extension to FY EO (up to February 25, 2002). On

February 13, 2002, FY EO submitted test results, which showed that the subject gl candles consisted
of “...86% minerd oil and 14% polymers’ and that “[t]hereis no evidence of any wax additive to the
candle materid, as established by the tests conducted.”?

On March 26, 2002, the Nationd Candle Association (NCA), petitioner and an interested party in this
proceeding, filed comments on FY EO'srequest. On April 17, 2002, Russ Berrie and Company, Inc.
(Russ Berrie), aUnited States importer and interested party in this proceeding, submitted a rebuttal to
the NCA’s comments, in support of FY EO’ s position, regarding the issue of whether gel candles
compaosed primarily of hydrocarbon minerd oil condtitute petroleum wax and are within the scope of
the Order. On June 5, 2002, the NCA submitted supplemental commentsto its March 26, 2002
submission, and arebuttal to Russ Berrie€' s comments, reaffirming its position stated in its November
15, 2002 submission: that gel candles have smilar chemica composition and the same range of
essential physical characterigtics of petroleum wax candles and must be included within the scope of the
Order. On June 7, 2002, the NCA submitted correctionsto its June 5, 2002 comments.

For Your Ease Only’s Scope Request

According to FYEO, the candles involved in this request are comprised of a colored, transparent,
rubbery gel and awick insde aclear glass circular container, which floats on water. FYEO notesthat
these candles are sold in a set of gix differently colored (red, orange, yellow, green, blue and violet)
floating gd candles, 9x correspondingly colored refill gd tealights, and three floating flower holder

2 See FYEO's February 13, 2002 submission containing a laboratory report for the testing
methodology used to examine FYEO's candles.



rngs.

FY EO arguesthat its candles should not be included within the scope of the Order because they
contain no petroleum wax and are not wax-filled containers or petroleum wax-filled containers. Inits
November 15, 2001 submission, FYEO arguesits candles“. . . are produced in Chinafrom agd base
which is produced in the United States. . . "2 Specificaly, FY EO argues that its candles are not subject
to the scope of the Order because they are not made from petroleum wax, nor are they wax-filled
containers, and further notes that the Internationa Trade Commission (the Commission) defined
petroleum wax candles as “. . . those composed of over 50 percent petroleum wax. . . "* Additiondly,
FYEO dso argues that the Department has, in previous rulings, determined that beeswax candles are
not included within the scope of the Order, because they are candles that are not comprised of more
than 50 percent petroleum wax. In this respect, FY EO argues that candles consisting of “. . . 80%
beeswax/20% petroleum wax, and 81% beeswax/19% petroleum wax respectively were not within the
scope of the Order.” FY EO submitted a sample candle, a sample tealight refill, and a copy of its
descriptive brochure, which is enclosed in each candle set.® Additiondly, FYEO noted in its
November 15, 2001 submission, that its candles are classified under subheading 3406.00.00 of the
Harmonized Tariff Schedule of the United States (HTSUS).

As part of its February 13, 2002 comments, FY EO provided the Department with test results from an
independent testing facility that anadyzed FYEO's candles. FY EO argues that the testing methodol ogy
employed to examine its candles, the Test for Solid Paraffins (as desgnated by the United States
Pharmacopia Officid Monograph for Minerd Qil), “. . . provideq irrefutable proof that FYEO's ge
candles contain no petroleum wax.” Specificdly, the test results submitted by FY EO in its February
13, 2002 submission indicate that FYEO's gd candles contain 86 percent minerd oil and do not
contain petroleum wax.’

The National Candle Association’s Comments

In its comments, the NCA retraces the history of this antidumping duty order, including the import

3 See FYEO's November 15, 2001 comments at page 3.

4 Determination of the Commission (Find), USITC Publication 1888, August 1986, at note 5
(Commission Determination).

> See FYEQO's November 15, 2001 comments at page 5.
® See FYEO's November 15, 2001 comments a Exhibit A.
" See FYEQO's February 13, 2002 comments at page 2.
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surges and resultant injury suffered by domestic manufacturers which prompted the origind September
1985 antidumping petition. Petitioner contends that the antidumping statute and antidumping duty
orders are remedid in nature and that exceptions to them should be construed as narrowly as possible
to preserve the efficacy of the Order. In support of its assertion, petitioner cites a Court of
Internationd Trade (CIT) ruling with regard to the novelty exception, that “. . . acandle must be
specificaly designed for use only in connection with ardigious holiday or specid event to fdl within the
novelty candle exception.” See Russ Berrie & Co., Inc. v. United States, 57 F. Supp. 2™ 1184, 1194
(CIT duly, 1999) (Russ Berrie). Thus, petitioner argues that the Department narrowly limited the
novelty candle exception to figurine candles, candles shaped in the form of identifiable objects, and
candles specificaly designed for use only in connection with the holiday season.

The NCA first notes that FY EO's candles are wax-filled containers made in the PRC and, therefore
should be included within the scope of the Order. Further, the NCA states that FY EO does not alege
that the subject candles contain any designs which would make these candles specificaly designed for
use only in connection with aholiday, nor are they in the shape of adistinct identifiable object. In
addition, the NCA arguesthat the sole bassfor FYEO' sclaim for exclusonisits dlegations that its
candles are made from minera oil. According to the petitioner, the test results submitted by FYEO in
its February 13, 2002 submission indicate that the candles consst of 86 percent minerd ail.

Moreover, the NCA claimsthat the patent for the gel used in FY EO' s candles describes the gel
candles as being comprised of a*“hydrocarbon oil.” According to the NCA, both they and the
American Standards for Testing Materiads (ASTM) consider wax to be a*“ solid or semi-solid materia
consisting of amixture of hydrocarbons or hydrocarbon derivatives, or both.”® Therefore, the NCA
argues that, since FYEO's candles consist of 86 percent hydrocarbon minera oil, FYEO's candles are
wax-filled containers, which are specificaly included with the scope of the Order. Moreover, the NCA
holds that hydrocarbon minerd oil is a paraffin oil, and paraffin is derived from petroleum. The NCA
dates that the petroleum wax that is subject to the Order is paraffin wax. Thus, the NCA contends that
FYEQO's candles are semi-solid paraffin wax candles that are the same or smilar to the petroleum wax
candles that are subject to the Order.

The NCA believes that the subject carbon minera oil is derived from a paraffinic crude oil. The NCA
maintains that the patent submitted as part of FY EO’'s November 15, 2001 submission, indicates that
the hydrocarbon ail isawhite minerd oil, and that white minerd oil isaparéfinic ail. In addition, the
NCA refersto a detailed comparative andysis of gd candles and petroleum wax candlesthat it
submitted in the Burlington Toailetries International, Ltd. scope investigation on February 26, 2001.°

8 See NCA’s March 26, 2002 comments at page 5 and Exhibit 1.

% See Id. a Exhibit 2. Inthat February 26, 2001, submission on the record of the Burlington
proceeding, the NCA noted that gd candles are part of the “same continuum” of products derived from
this paraffinic crude ail, and that the only difference between the oil moleculesin the gd candle and the
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The NCA further arguesthat since the gdl used by Burlington isthe same gdl used by FYEO, the*. . .
detailed comparative andyss of gel candles and petroleum wax candles that was submitted in the
Burlington Toiletries International Ltd. scope investigation. . . is specific to FYEO' s gd candles as well
as Burlington's,"™*° and, additiondly, that FYEO's gl candles are semi-solid candles that are the same
or smilar to the petroleum wax candles that are subject to the Order.

The NCA arguesthat the Commission “has congstently defined ‘like products as one having the same
intringc qualities and essentid characterigtics and uses as the subject imports,” citing to Commission
Determindtion, a 4, note 4. Further, the NCA clamsthat any minor differencesin the physica
characterigtics of FYEO's candles cannot lead to the conclusion that its candles are not like the candles
included within the scope of the Order, citing to Fina Determination of Sdlesat Less Than Fair Vaue:
Sulfur Dyes, Induding Sulfur Vat Dyes, From the United Kingdom, 58 FR 3253 (January 8, 1993).
As such, the NCA contends that FY EO’ s candles have the same intringic qualities and essentia
characterigtics of petroleum wax candles, and, therefore, are like petroleum wax candles. In addition,
the NCA holdsthat FYEO's candles are the same class or

kind or merchandise as are the candles subject to the Order, and are covered by the same HTSUS
tariff provison. The NCA maintainsthat dl of FYEO's candles fdl within the scope of the Order.

The NCA maintainsthat, in this case, the Department must al'so consider the factors enumerated in 19
CFR 8 351.225(k)(2) of the regulations:

1) the physical characteritics of the merchandise;

2) the expectations of the ultimate purchasers,

3) the ultimate use of the product;

4) the channdls of trade in which the product is sold; and

5) the manner in which the product is advertised and displayed.

The NCA arguesthat FY EO’s candles compete in the same channels of trade as the candles subject to
the Order, and that their sde without the antidumping duty will severdly injurethe U.S. candle
producers. It further notes what it characterizes as the long-standing efforts of candle importersto
“expand the ‘novety candl€’ loopholein the Order through a continuing stream of scope requests,
causing the Order on PRC candles to be subjected to over seventy Find Scope Rulings and many

wax molecules in the traditiond candles, isin the degree of branching found in the hydrocarbon
molecules, themselves. Further, the NCA noted that paraffin wax (linear) and paraffinic oil (isoparaffin
or branched paraffin) even share the same chemicd formula (CsHs,). See Find Scope Ruling -
Antidumping Duty Order on Petroleum Wax Candles From the People’ s Republic of China (A-570-
504); Burlington Toiletries Internationd, Ltd.

(March 31, 2003) (Burlington Ruling) (emphasis added).

10" See the NCA’s March 26, 2002 comments at page 5.
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more requests.” Petitioner maintains that the success of the scope requests in eroding the Order has
resulted in geometric increases in the volume of PRC candles coming into the United States. Petitioner
concludes by gtating that FYEO is now asking the Department to narrow the scope of the Order o that
it excludes everyday candles, claming that they are novety candles, and that the Department does not
have such legd authority.

Russ Berrie's Comments

In response to the NCA’ s numerous comments submitted with respect to FY EO’ s request for a scope
ruling, Russ Berrie first argues that the NCA'’s petition and the Department’ s scope of the investigation
both specified candle made from “petroleum wax.” Russ Berrie also argues that while the Department
“. . . hasinherent authority to define the scope of an antidumping duty order. . . ,” the Department “. . .
does not have authority to dter, amend, or expand the scope of an antidumping duty order.”*! Russ
Berrie further argues that the Department “. . . commences its scope review when the description of the
merchandise contained in the petition, theinitia investigation, and the determinations of the Secretary
and the Commission are examined to determined whether the merchandise is within the class or kind of
merchandise described in the antidumping order.”'? Based on this, Russ Berrie asserts, sufficient
information exists with repect to FY EO'’s candles for the Department to make a determination without
initiating aformal scope inquiry in accordance with 19 C.F.R. § 351.225(e).

According to Russ Berrie, it is clear, therefore, that “petroleum wax” candles have dways been the only
type of candles targeted by the antidumping order. Russ Berrie argues that to expand the scope of the
order to include gel candles primarily composed of hydrocarbon minerd oil should not be alowed.
Russ Berrie contends that had the NCA intended to include candles made from materias other than
petroleum wax in its petition, it would have included language to describe those other materia
characteridics Russ Berrie maintains that the critical issue hereisthat the Department, in issuing its
antidumping order, clearly precluded candles that are not made from petroleum wax. Given that the gel
candles at issue do not contain any petroleum wax, Russ Berrie argues that they are primafacie outside
the scope of the antidumping duty order. Since the description of the gel candlesis dispostivein this
case, Russ Berrie contends that the Department should end the scope review without opening aformal
inquiry and congdering the additiond criteria specified under 19 C.F.R. 8§ 351.225(k)(2).

Russ Berrie further argues that the hydrocarbon il in FYEO' s gel candlesiis derived from a
complicated petrochemica process which results in products that are free from any petroleum wax.

1 See Russ Berrie & Company, Inc. v. United States, 57 F. Supp. 2d 1192-93 (CIT 1993)
(ating to Koyo Seiko Co., Ltd v. United States, 834 F. Supp. 1401, 1402 (CIT 1993) and UST, Inc.
v. United States, 9 CI T 352 (1985)).

12 See Russ Berrie's April 17, 2002 comments at page 2.
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Russ Berrie assarts that, although the primary congtituents of candles made of this gd and candles from
petroleum wax originate from raw petroleum, they are different products, with different properties,
created through a different processing technique. According to Russ Berrie, there is no hydrocarbon
minerd oil in petroleum wax, and no petroleum wax in hydrocarbon minerd ail, or inthe gdl candles at
issue. In addition, Russ Berrie gates that the molecular weight of these two products is subgtantiadly
different (400 to 600 daltonsin petroleum wax versus 200-400 daltons for minerd ail).** Further, Russ
Berrie damsthat the molecular weight of minerd oil meansthat it isaliquid a room temperature,
wheress petroleum wax isasolid. Russ Berrie adds that the addition of gelling agents to the minerd il
turnsitinto agd.

Russ Berrie clams that the NCA'’s assertion in its comments dated March 26, 2002, that “FYEO's
candles are semi-solid paraffin wax” isinaccurate. Russ Berrie argues that, according to the Materials
Handbook (1971, Tenth Edition), pages 580 & 581, paraffin wax and paraffin oil are separate and
digtinct products. Therefore, Russ Berrie holds that the refining process which separates the petroleum
digtillate into two different products, paraffin oil and paraffin wax, certifies that candles made from
paraffin oil do not contain any paraffin wax. In fact, Russ Berrie argues, FYEO' s gel candles do not
contain any “wax” at dl. Russ Berrie damsthat, contrary to the NCA'’s opinion, which consders wax
to include “semi-solid” materid, The Condensed Chemical Dictionary (1971, Eight Edition), page
936, defines “wax,” as being “solid a room temperature” Russ Berrie holds that theterm “gd” is
defined by the same source (page 412) as. “[& colloid in which the disperse phase has combined with
the continuous phase to produce aviscous, jdly-like product [aliquid].” Moreover, Russ Berrie
clamstha snce gd candles are made of a viscous and flowing jdly-like substance which is
encapsulated by a somewnhat thicker jdly “coating,” these candles are not solid. Thus, Russ Berrie
believesthat this gd is precluded from consderation as awax of any sort.

Furthermore, Russ Berrie maintains that the Department’ s investigation which outlined the particular
form or shape petroleum wax candles often take i.e,, pillars, votives, or various wax-filled containers, is
not relevant to thisissue, sncethe gel candles here amply do not qualify as petroleum wax candles.
Russ Berrie respectfully requests that a determination be made in accordance with FY EO's position
that the subject gel candles should be excluded from the antidumping duty order on petroleum wax
candles from the PRC.

NCA'’s Rebuttal Comments

Inits June 5, 2002 comments, the NCA reaffirmsits assartion that FYEO' s gdl candles”. . . have
amilar chemica compaosition and the same range of essentia physicad characteristics of petroleum wax

13 A ddton is aunit of mass equa to one-haf the mass of the most abundant isotope of carbon,
carbon 12, which isassigned amass of 12. See search results at www.dictionary.com for dalton.
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candles and must be included within the scope of the antidumping order. . . "** Additionaly, the NCA
defends its position that any minor differences between FYEO's g

candles and those covered by the Order “. . . cannot lead to the conclusion that its candles are not like
the candles covered by the Order."®®

The NCA dso argues that the Department has previoudy made clear that products developed after the
antidumping petition and investigation cannot be specificaly excluded from the scope of aforma
investigation.'® Contrary to Russ Berrie€'s claim, the NCA argues that it is not attempting to broaden
the scope of the Order, but rather is objecting to narrowing the scope of the Order asit dams FYEO
is attempting to do. According to the NCA, the ITC stated initsreport that . . . the requirement to be
‘like’ the imported article should not be interpreted in such a narrow fashion as to permit minor
differencesin physica characteristics or uses to lead to the conclusion that the product and article are
not ‘like each other. .. "

The NCA contends that Russ Berrie tries to distinguish petroleum wax candles from gel candles based
on the process used to substantidly transform the minerd oil into agel candle. The NCA indgts that the
process used isirrdevant. According to the NCA, thisis not the derivation of the gel candle, nor the
process used to make it, but whether the gd candle has the same intrinsic quaities and essentia
characteristics and uses as the subject imports.

The NCA datesthat Russ Berrie clamsthat the g candles do not contain any petroleum wax. The
NCA contends that a certain amount of wax would be expected in these candles, citing to a
memorandum by its expert, attached to its June 5, 2002 comments.*® Furthermore, the NCA reiterates
that it and the ASTM congder wax to be a*solid or semi-solid materid congsting of a mixture of
hydrocarbons or hydrocarbon derivatives, or both.” See ASTM Standard Guide. The NCA maintains
that gel candles would be considered a semi-solid materia and, therefore, awax under industry
standards.

14 See NCA’s June 5, 2002 comments at page 1.
> Seeld. at page 2.

16 See Id. a page 2, citing to Television Receiving Sets, Monochrome and Color, Fina Scope
Ruling; 56 FR 66841 (December 26, 1991) in support of its assertion.

17 See Id. at page 4.
18 See NCA’s June 5, 2002 comments at Exhibit 1.
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The NCA disagrees with Russ Berri€' s contention that the considerations of physica characteristics
under 19 C.F.R. 8§ 351.225(k)(1) are dispositive and that the Department should not open aformal
inquiry and condder the additiona criteria under subparagraph (k)(2). According to the NCA, with the
attempt by FYEO to open ahuge hole in the Order and the disagreement over physica characterigtics,
the Department should investigate the additiond criteria under subparagraph (k)(2).

Further, according to the NCA, the Department’ s reference to candles composed of 50 percent
petroleum wax can only apply to candles that are over 50 percent beeswvax. The NCA clamsthat the
50 percent rule was based upon the ITC s beeswax excluson. Thus, the NCA argues, it does not
apply to other waxes that were not excluded and have the sameintrinsc quaities and physica
characteristics and uses as petroleum wax candles.

Legal Framework

The regulations governing the Department’ s antidumping scope determinations are found at

19 CFR 351.225(2001). On matters concerning the scope of an antidumping duty order, the
Department first examines the descriptions of the merchandise contained in the petition, the initia
investigation, and the determinations of the Secretary (including prior scope determinations) and the
Commission. This determination may take place with or without aforma inquiry. If the Department
determines that these descriptions are digpositive of the matter, the Department will issue afind scope
ruling as to whether or not the subject merchandise is covered by the order. See 19 CFR
351.225(k)(1).

Conversely, where the descriptions of the merchandise are not dispostive, the Department will
consider the five additiond factors set forth at 19 CFR 351.225(k)(2). These criteriaare: (i) the
physica characterigtics of the merchandise; (i) the expectations of the ultimate purchasers, (iii) the
ultimate use of the product; iv) the channels of trade in which the product is sold; and (v) the manner in
which the product is advertised and displayed. The determination as to which andyticd framework is
most gppropriate in any given scope inquiry is made on a case-by-case basis after consideration of al
evidence before the Department.

In the ingtant case, the Department has evaluated FY EO' s request in accordance with 19 CFR
351.225(k)(1) and the Department finds that the descriptions of the products contained in the petition,
the initid investigation, and the determinations of the Secretary (including prior scope determinations)
and the Commission are dispositive. Therefore, the Department finds it unnecessary to congider the
additional factors set forth at 19 CFR 351.225(K)(2).

Documents, and parts thereof, from the underlying investigation deemed relevant by the Department to
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this scope ruling were made part of the record of this determination and are referenced herein.
Documents that were not presented to the Department, or placed by it on the record, do not congtitute
part of the adminigirative record for this scope determination.

Inits petition of September 4, 1985 the Nationa Candle Association requested that the investigation
cover:

[c]andles [which] are made from petroleum wax and contain fiber or paper-cored
wicks. They are sold in the following shapes. tapers, spirds, and Sraight-sded dinner
candles; rounds, columns, pillars; votives, and various wax-filled containers. These
candles may be scented or unscented ... and are generdly used by retail consumersin
the home or yard for decorative or lighting purposes.

(Antidumping Petition, September 4, 1985 at 7).

The Department defined the scope of the investigetion in its notice of initiation. This scope language
carried forward without change through the preiminary and find determinations of sdes at less than fair
vaue and the eventud antidumping duty order:

[c]ertain scented or unscented petroleum wax candles made from petroleum wax and
having fiber or paper-cored wicks. They are sold in the following shapes: tapers,
spirds, and sraight-sded dinner candles; rounds, columns, pillars, votives, and various
wax-filled containers.

See Petroleum Wax Candles from the People' s Republic of China: Initiation of Antidumping Duty
Invedtigation, 50 FR 39743 (September 30, 1985); Petroleum Wax Candles from the Peopl€'s
Republic of China Prdliminary Determination of Sdesat Less Than Fair Vdue, 51 FR 6016
(February 19, 1986); Petroleum Wax Candles from the People's Republic of China: Find
Determination of Sdesat Less Than Fair Vaue, 51 FR 25085 (July 10, 1986) (Eina Determination);
See dso Order.

The Commission adopted a similar definition of the “like product” subject to its determinations, noting
that the investigations did not include “ birthday, birthday numerd and figurine type candles’
(Commission Determingtion, at 4, note 5, and A-2).

Also of relevance to the present scope inquiry is anotice issued to the BCBP in connection with a July
1987 scope determination concerning an exception to the Order for novety candles, which Sates:

The Department of Commerce has determined that certain novelty candles, such as
Christmas novelty candles, are not within the scope of the antidumping duty order on
petroleum-wax candles from the People's Republic of China (PRC). Christmas novelty
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candles are candles specidly desgned for use only in connection with the Chrisgmas
holiday season. Thisuseisclearly indicated by Christmas scenes and symbols depicted
in the candle design. Other novelty candles not within the scope of the order include
candles having scenes or symbols of other occasions (e.q., religious holidays or specia
events) depicted in their designs, figurine candles, and candles shaped in the form of
identifiable objects (e.q., animas or numeras).

Petroleum-Wax Candles from the People' s Republic of China- Antidumping - A-570-504; C.1.E.
—212/85, September 21, 1987; Letter from the Director, Office of Compliance, to Burditt, Bowles &
Radzius, Ltd., July 13, 1987 (Customs Notice) (emphasis added).

With respect to the instant request, we find that, for the reasons outlined below, FYEO' s gd candles
should be included within the scope of the Order.

Analysis

FYEO dlegesthat the gel candlesin the ingtant request are subgtantidly similar to the gel candles
involved in the scope ruling request of Burlington Toiletries Internationd, Ltd. (Burlington), filed on
August 8, 2000, and are produced under a smilar patent held by the same individuas that hold the
patent, U.S. Patent Number 5,879,694 for the candles involved in Burlington's scope request. See
Application for Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles from the
People' s Republic of China (A-570-504); Burlington Toiletries International, Ltd. (August 8, 2000)
(Burlington Ruling) at 2.

With regard to the subject candles, the Department reiterates that in its February 13, 2002 submission,
FY EO provided the Department with test results obtained from an independent, domestic testing facility
in the United States. These test results illustrate that subject gel candles are composed of the base
“Geghlene AB-168,” which is primarily composed of white minera oil (86 percent and 14 percent
polymers).

According to Penreco, the manufacturer of the Geahlene AB Series, “white minerd oils are among the
most versatile petroleum products and are used in awide variety of gpplications” and “...are ahighly
complex mixture of paraffinic and napthenic hydrocarbons...”
(http:/AMmww.penreco.com/products'whtminoil swhtminoils.asp). With respect to Penreco’ s definition of
white minerd ail, we note that white minerd ail, a hydrocarbon ail, is ultimately derived from petroleum.
In addition, we find thet the ASTM’ s definition of wax, that it is“asolid or semi-solid materia
consisting of amixture of hydrocarbons or hydrocarbon derivatives, or both” is dispositive® The

19 See NCA'’ s March 26, 2002 comments at Exhibit 1
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Department notes that the subject petroleum-derived candles are semi-solid and consist of
hydrocarbons, thus corresponding to the ASTM’ s definition of wax.

Based on the information on the record, the Department has determined that the physical description of
FYEO'sgd candles, as wdll as the product descriptions contained in the petition, the initid
investigation, and the determinations of the Secretary and the Commission, are dispogitive asto its
incluson within the scope of the Order. Thus, the Department’ s ruling with respect to FYEO' s gel
candles is made pursuant to 19 CFR 351.225(k)(1) and is based on the physical description of the
merchandise in question.

As noted in the Order, subject candles are “ made from petroleum wax and contain fiber or paper-
cored wicks.” Wefind that FYEO's gdl candles are composed of the same petroleum-based
substance as candles subject to the scope of the Order. In addition, we determine that the rubbery
texture of FYEO'sgd candles fdls within areasonable interpretation of asolid candle. Findly, we note
that the basic features, burning and aroma characteristics of FYEO's gel candles are not unique or
unlike those of in-scope candles included within the scope of the Order.

The Department finds no meaningful digtinction in the actud chemica compostion of gd candlesand
traditional wax candles. Inits April 17, 2002 comments, Russ Berrie noted that “. . . the primary
condtituents of candles made of this gel and candles from petroleum wax originate from raw petroleum.
..” The NCA dso notes that hydrocarbon minerd ail is a paraffin ail, and paraffin is derived from
petroleum. In the past, the Department has found that “...the minerd oil substance isthe same or smilar
to that included within the scope of the Order (i.e., petroleum wax), and that the texture of the
substance is congistent with the aforementioned definition of wax.”?° In addition, FY EO’s candles have
the same intringc qudities and essentid characterigtics of petroleum wax candles; they burn and emit
light and heat and, therefore, are like petroleum wax candles. Therefore, given the amost identical
chemica nature of the oil and wax as described in the record of this proceeding, we find them to be
essentiadly the same petroleum-based substance.

Further, with regard to the physica characteristics, we find that the subject gel candles, athough of
rubbery texture, can reasonably be viewed as solid in nature. A review of FYEO's patent for its gel
candles describes them as “Hiff” g candles which “ permit the decorative shaping advantages of
conventiona wax candles”® FYEQ's patent further distinguishesiits ge candle from liquid ail jar
candles because liquid oil candles “do not permit the shaping of, for example, apillar candle.”*

20 See Find Scope Ruling - Antidumping Duty Order on Petroleum Wax Candles From the
People' s Republic of China (A-570-504); Endar Corporation (January 11, 2000).

21 See FYEO's November 15, 2001 comments at Exhibit B.
22 Seeld.
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Wefind it ingppropriate to equate FY EO's gd candlesto aliquid oil candle given the actud texture of
the candle itsdf, as well asthe sgnificant use of a copolymer gdlling agent within its gd candles, as
described in FYEQO's patent. Additiondly, the Department has previoudy determined gd candles
amilar to FYEO' s gd candles, having smilar physicad and chemica characterigtics, to be included
within the scope of the Order.?

Summary

FYEO'sgd candles should be included within the scope of the Order. This concluson is congstent
with the descriptions of the merchandise included within the scope of the petition, the initid
investigation, the determinations of the Secretary (including prior scope determinations), the
Commission, and the scope of the Order.

Recommendation

Based on the preceding andys's, we recommend that the Department find that FYEO's gel candles
should be included within the scope of the Order.

If you agree, we will send the attached letter to the interested parties, and will notify the BCBP of our
determination.

Agree Disagree

Joseph A. Spetrini Deputy
Assgtant Secretary

23 See Burlington Ruling.
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