Proprietary Information Removed

REMAND REDETERMINATION

In the Matter of Salesat L ess Than Fair Value of Certain Softwood L umber from Canada,
Secretariat File No. USA-CDA-2002-1904-02
NAFTA Binational Pand Review

SUMMARY

In accordance with the Pand’ s July 17, 2003, decision in the above-referenced case, the
Department of Commerce (the Department) provides a remand determination with regard to five
generd issues and seven company-specific issues chalenged in the underlying investigation.*
Specificdly, in addressng the five generd issues, the Department has. 1) further explained the
goplication of its congtructed vaue (CV) profit methodology; 2) re-alocated joint production costs
using avaue-based cogt dlocation methodology teking into condderation dimensond differencesin the
subject merchandise; 3) made price adjustments for dimensiond differencesin merchandise; 4) further
explained its determination that finger-jointed flangestock (FJF) iswithin the class or kind of
merchandise covered by the order; and, 5) further explained its determination that square-ended bed-
frame components (SEBF) are within the same class or kind of merchandise covered by the order.

The Department has also addressed the seven company-specific issues asfollows. 1) excluded
Abitibi-Consolidated, Inc.’s (Abitibi’ ) affiliate, Scieries Saguenay Ltee., from the findings pertaining to
Abitibi; 2) excluded stock option redemption costs from Abitibi’ s cost of production (COP) and CV;

3) treated Abitibi’ s trim blocks as subject merchandise; 4) further explained its decison that Tembec,

1 on September 2, 2003, the Department issued a draft remand determination (Draft Remand) to the parties
and allowed comments until September 15, 2003.
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Inc.’s (Tembec's) divisiona by-product wood chip prices reflect a reasonable surrogate for the actua
cost of the wood chips; 5) further explained its use of Tembec’ s company-wide income statement to
determine Tembec's generd and adminigrative (G&A) expense rate; 6) further explained its rgection
of Tembec' s minigterid error dlegation; and, 7) further consdered West Fraser MillsLtd.'s (West
Fraser’s) de minimis argument. Each of these issuesis discussed in detall below. After addressing
each of the Pandl’ s concerns, the Department has recaculated al company-specific antidumping duty
margins for certain softwood lumber products from Canada, aswell asthe “All Others’ rate?
ANALY S SAND REDETERMINATION
l. General and Scope | ssues

A. Calculation of CV Profit

1. Background

In its decison, the Panel made two key findings regarding the Department’ s calculation of CV
profit. First, the Panel concluded that the Department provided a reasonable explanation as to why
differing definitions of foreign like product (FLP) were warranted.® Specificaly, the Pand stated that

the

2 Inits commentsto the Department’ s draft remand redetermination, Tembec raised anew ministerial error
alegation. The Department agrees that an error existed and has recalculated Tembec' s credit value on al U.S.-dollar
denominated sales.

3 In maki ng price-based comparisons, the Department identified a number of FLPs. When CV was used,
the Department calculated profit by using the respondents’ aggregate home market sales asthe FLP.
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explanation gppearing a Comment 6 of the { Issues and Decison Memorandum} IDM
inthis caseissufficient . . . to rebut the presumption that the term { FLP} must be given
anidentica definition wherever it gopears in the antidumping statute.

Second, the Pand found that, while the rebuttable presumption was sufficiently rebutted, the

Department needed to explain why its decison in this case to define “foreign like product” for the

purposes of caculating CV profit as each respondent’ s aggregate sales of subject merchandise was

appropriate and not arbitrary.® The Pand concluded that unlike the Department’ s explanation in the

case of RHP Bearings Ltd. v. United States, Sip Op. 03-10, p. 11, in which the explanation included a

factua description of the Department’ s calculations, the Pand noted that the present case was without

thistype of explanation.® The Pand further stated that

{w}hile the courts have held that Alike product can be defined differently in the { normd vaue}
and “CV profit” contexts, the courts have not upheld a blanket rule that the use of a
Respondent-s aggregate home market sales for calculating CV profit will be an acceptable

method in al cases. While the FHnd Determination asserts that the use of a modd-match

comparison in determining CV profit Awould add an additiond layer of complexity and
uncertainty to antidumping proceedings without generating more accurate results), Commerce

furnishes no explanation for this assertion. Had Congress intended that Commerce exclusvely

4 Decision of the Panel, Secretariat File No. USA-CDA-2002-1904-02 (Panel Decision) at 41.
5 See Panel Decision at 44.

6 |d. at 43-44.
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determine CV profit on the basis of a Respondent:s total aggregate sales, it would have so

provided in the statute.’

Thus, the issue remanded to the Department was to explain why, inits CV profit caculation, its
definition of FLP asthe aggregate of each respondent’s home market sales in the ordinary course of
trade was reasonable.

In the case before the Pandl, the Department cal culated company-specific costs on a product-
specific basis and compared these to product-specific home market sales prices®  For those products
where there were no sdles at or above cost to caculate the normd vaue (NV) and where the
Department could not identify sales of smilar merchandise to caculate NV, the Department resorted to
CV. Ultimately, only [ ] percent of the respondents sales were subject to CV comparison, where
the gpplication of CV profit isrdevant.’ To determine CV profit, the Department did three things.
Firg, it caculated, on a company-specific bas's, the tota revenue and expenses for al home market
sdes of the FLP made within the ordinary course of trade (i.e., those sales which passed the cost test

due to the existence of sales at or above the COP).1° Second, it calculated the profit percentage based

7 1d. at 44.

8 See Notice of Fina Determination of Sales at L ess Than Fair Value: Certain Softwood L umber Products
from Canada, 67 FR 15539 (April 2, 2002) (Public Record No. 1350) (Final Determination) and accompanying I ssues
and Decision Memorandum (Public Record No. 1304) (Issues and Decision Memo) at Comment 6.

9 See memorandum from Salim Bhabhrawala to Constance Handley, regarding NAFTA Panel Remand
Results Analysis Memorandum for the All Others Rate at Attachment 2, dated October 14, 2003.

10 See Issue and Decision Memo at Comment 6.
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ontherdtio of tota revenue less total expenses divided by tota expensesfor the FLP. Third, it
caculated CV profit by multiplying the company-specific profit percentage by the company’ s product-
specific per-unit COP.** The Department concluded that by following this methodology, it reasonably
reflected the actua experience of each respondent for home market saes of the FLP.

The issue argued by the parties was whether the Department had to gpply a uniform definition

of the satutorily defined term “foreign like product” consistently throughout the statute, in light of the

U.S. Court of Appedsfor the Federd Circuit's (CAFC) decison in SKE USA Inc. v. United States,

263 F.3d 1369 (CAFC 2001) (SKE USA Inc.). In SKE USA Inc., the CAFC held that the

Department must goply auniform definition of a Satutorily defined term consstently throughout the Act,
unless the Department could provide a reasonable explanation as to why inconsstent definitions were
warranted.’? Specificaly, the CAFC found that a rebuttable presumption existed that

Congress intended that { FLP} have the same meaning in each of the pertinent sections

... of thegtatute, and . . . that Congress intended Commerce, in defining the term, would define

it conagtently {, and}{w}ithout an explanation sufficient to rebut this presumption, Commerce

cannot give { FLP} adifferent definition.

g

12 See 263 F.3d 1369, 1382 (CAFC 2001).
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See SKE USA Inc., 263 F.3d a 1382. Thus, for the Department to apply a differing definition of FLP
inits NV price cdculaion from the definition gpplied in its CV cdculation, the Department must
provide a reasonable explanation.

In the Softwood L umber investigation, in defining the term FLP, for purposes of product

comparison, the Department explained that “{ p} ursuant to section 771(16) { provison defining FLP} of

the Act, dl products produced by the respondents that meet the definition of the scope of the

invegtigation . . . fal within the definition of {FLP}."® In the Find Determination, the Department
provided a detailed explanation of its CV profit caculation, including a statement that it continued to

define FLP asit had in the Preliminary Determination In its explanation, the Department stated that it

continued to exclude from the calculation those slles made below the COP.*> Thus, the Department

continued to caculate CV and CV profit in the same manner asin the Prdliminary Determination by

using the aggregate of each respondent’ s home market sales made in the ordinary course of trade.®
On September 3, 2003, pursuant to the Panel’ s decision, the Department issued its Draft
Remand Reaults and provided afurther explanation of its CV profit caculation. The following andyss

summarizes the Department’ s rational e in response to the Panel’ s decision.

13 See Notice of Preliminary Determination of Sales at L ess Than Fair Value and Postponement of Final
Determination: Certain Softwood L umber Products from Canada, 66 Fed. Reg. 56,062, 56,064 (November 6, 2001)
(Preliminary Determination).

14 See Issues and Decision Memo at Comment 6.
15 Id.

16
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a The Department’ s Use of the Preferred CV Profit Caculatiion Required Defining the

FLP as the Merchandise in the Same Generd Class or Kind (i.e., the Aggregate of

Each Respondent’ s Home Market Sales)

To cdculae CV profit, the Department is required by the Tariff Act of 1930, as amended (the
Act), to apply the preferred methodology under 19 U.S.C. § 1677b(e)(2)(A) based upon the actua
amounts incurred or redized by a pecific exporter or producer for sdling, generd and adminigrative
(SG&A) expenses and profit related to sales of the FLP made in the ordinary course of trade, where
such data are available.r” While Congress and the Administration envisioned that there might be a
gtuation in which the actud amounts incurred and redized were unavailable, Congress specificaly
mandated that the Department would use the preferred method first, and only when thiswas

unavailable, resort to the dternative methods.*®

17 See 19 U.S.C. § 1677b(€)(2)(A) (2002); see also §1677b(e)(2)(B).

18 The alternative methods in the Act are:

(B) if actual data are not available with respect to the amounts described in subparagraph (A), then
(i) the actual amountsincurred and realized by the specific exporter or producer being examined in
theinvestigation or review for selling, general, and administrative expenses, and for profits, in
connection with the production and sale, for consumption in the foreign country, of merchandise

that isin the same general category of products as the subject merchandise,

(i) the weighted average of the actual amountsincurred and realized by exporters or producers
that are subject to theinvestigation or review (other than the exporter or producer described in

-7-
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The Statement of Adminigrative Action (SAA) states that the Department will use CV to

congtruct the NV where “home market sdes of the { subject} merchandise. . . are ether nonexigtent, in
inadequate numbers, or ingppropriate to serve as a benchmark for afair price, such aswhere sdes are
disregarded because they are sold at below-cost prices.”'® The SAA further states that because CV
sarves asa“ proxy for asaes price, and because afar sdespricewould . . . include an dement of
profit, {CV} must include an amount . . . for profit.”®® Under the preferred methodology, the
Department is to use those sdes of the FLP that are made in the ordinary course of trade (i.e., sdles
that pass the cost test).?* Therefore, applying the preferred methodology, the Department will attempt

to use those FLP sdesthat are made in the ordinary course of trade, which consists of sales at prices at

clause (i)) for selling, general, and administrative expenses, and for profits, in connection with the
production and sale of aforeign like product, in the ordinary course of trade, for consumption in
the foreign country, or

(iii) the amountsincurred and realized for selling, general, and administrative expenses, and for
profits, based on any other reasonable method, except that the amount allowed for profit may not
exceed the amount normally realized by exporters or producers (other than the exporter or producer
described in clause (i)) in connection with the sale, for consumption in the foreign country, of
merchandise that isin the same general category of products as the subject merchandise;

See 19 U.SC. § 1677b(e)(B)(i)-(iii) (2002).
19 See SAA URAA, H. Doc. 316, Val. I, 103d Cong. (1994) (SAA) at 839.

20 See SAA at 839.

21 See 19 U.S.C. § 1677b(6)(2)(A) (2002), see also 19 U.S.C. § 1677(15), FAG et al. v. United States et al., 332

F.3d 1370, 74 (CAFC 2003), and SAA at 839-40 (“in most cases the Department would use profitable sales asthe
basisfor calculating profits for purposes of { CV}”).
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or above cogt, though it may include some below-cost sdles. When the Department cannot use the
preferred methodology, it will resort to one of the other dternative methods %

For the Department to determine the CV profit under the preferred methodology, it must first
definethe FLP. Thisterm isdefined as

merchandise in the firg of the following categories in respect of which a determination
for the purposes of subtitle B of thistitle can be satisfactorily made:

(A) The subject merchandise and other merchandise which isidenticd in physica
characteristics with, and was produced in the same country by the same person as, that
merchandise.

(B) Merchandise

(i) produced in the same country and by the same person as the merchandise which is
the subject of the investigation

(i1) like that merchandise in component materid or materials and in the purposes for
which used, and

(iii) approximately equa in commercid vaue to that merchandise.

(C) Merchandise

(i) produced in the same country and by the same person and of the same generd class
or kind as the merchandise which is the subject of the investigation,

(ii) like that merchandise in the purposes for which used, and

(ii1) which the administering authority determines may reasonably be compared with that
merchandise?®

22 With respect to the other methodol ogies, neither Congress, nor the SAA establish ahierarchy asto
which alternative method to apply. See SAA at 840. Whilethereis no preference for the other alternatives, any
decision to use an alternative will be made on a case-by-case basis, and will depend, to an extent, on available data,
and if the third methodology is used, (2)(B)(iii), the Department must explain its actionsto the parties. See SAA at
840.

23 See 19 U.SC. § 1677(16) (2002).
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In our view, the question in the preferred CV profit context is whether the same generd class or kind of
merchandise (e.g., softwood lumber) sold in the comparison market by a producer or exporter is
reasonably comparable to the subject merchandise sold by the same producer or exporter to the
United States. Section 771(25) of the Act defines subject merchandise as “the class or kind of
merchandise that is within the scope of an investigation, {or} areview . ...” Weinterpret section
771(16)(C) of the definition of foreign like product, i.e., the same “general class or kind of
merchandise,” to be that category of merchandise that corresponds to the subject merchandise.

To conduct the CV cdculation using the preferred methodol ogy, the Department was required
to make two inquires. fird, define what merchandise congtituted the FLP and, second, identify those
FLP sales that were made in the ordinary course of trade.?* Accepting the Department’ s explanation
that it may apply different definitions of the FLP in the context of this case, combined with the
Department’ s requirement to use the preferred methodol ogy, the Department looked first to seeif its
practice of defining the FLP as the aggregate home-market sales for the purposes of caculaing CV
profit was appropriate in this case. The Department determined that it was for the reasons discussed
below.

2. Usng The Aaagregate Data Did Not Digtort the CV Profit Caculation

Inits decison, the Pand

expressed concern that the use of such an aggregate may frustrate the
antidumping law’s gods of afair “ goplesto-gpples’ comparison in the

4 See 19 U.S.C. § 1677b(6)(2)(A) (2002).
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case of softwood lumber products, since certain products are generaly
sold at low or no profit, and the gpplication of an aggregate CV profit
cdculaion might atificidly create or inflate LTFV margins.

Panel Decison at 44 (footnote omitted). The Panel went on to State that

Indeed, by defining the “like product” for CV profit purposes as each
Respondent’ s total sales of subject merchandise, Commerce creates
the possbility that two producers of identical products might have their
CV profit cdculated on the basis of vadtly different transactions. Such
Respondents might be engaged in sdes of different “product mixes’,
and their above-cost sales may be of products which have little relaion
to each other, or to the product for which an LTFV margin isbeing
caculated.

Id. at n. 37.
The Department has reexamined the factud record of this proceeding and concludes that the
use of aggregate home market data does not distort the CV profit caculation nor the overal

antidumping andyss.

In the Find Determination, the Department caculated CV profit by using the profit rate
caculated from each respondent’ s aggregate home-market sales of subject merchandise (i.e., the same
generd class or kind of merchandise) sold in the ordinary course of trade. Unlike in the Preiminary

Determination, where a strictly volume-based cost methodology was used, for the Find Determination

the Department caculated a value-based cost across grades. As part of this remand redetermination,
the Department has now extended the val ue-based cost methodology to include not only grade, but

aso dimenson. The volume-based cost methodology used in the Prdiminary Determination resulted in

large profits for high-vaue products, and large losses for low-vaue products. By assigning costs based

-11-
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the revenues generated by each unique combination of species-grade-thickness-width and length, the
Department has, in effect, redistributed the profit generated by the varying grades and dimensions of
lumber. Because the cost for each product is alocated based on its market vaue, the lower-grade and
lower-priced products are assigned lower cogts, and therefore potentialy have profit rates comparable
to the higher-grade and higher-priced products. We note that the CV profit rate is applied to each
product's cost and that low-vaue, low-cost products are, therefore, assigned alower profit in absolute
terms.

A smilar argument was offered by the Canadian complainants. They suggest that the lumber
industry may require specid treatment since certain products are generdly sold at low or no profit and
by excluding these product saes from the caculation, and assgning these “profitless’ sdes an artificid
profit, the dumping margin would be distorted. Thiscdam is not warranted.

Following its norma methodology, the Department included dl of the sdes for which the net
revenue exceeded the COP in the calculation of CV profit, including saes which made little or no profit.
Only the sdles which generated losses were not consdered in the caculation. (Inclusion of substantial
quantities of sdes generating alossin the CV profit caculation would be contrary to the preferred
methodology for cdculating CV profit.) The Department would not be generating a profit based on the
actud profit amounts realized in connection with the production and sale of the FLP in the ordinary

course of trade.®”

37 See SAA at 840.
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C. The Department Was Not Reguired to Use One of the Alternative M ethodologies

With respect to the argument that the Department should have used one of the aternative
methodol ogies, the Department concludes that this was not required. The respondentsin the
investigation argued that, by gpplying a uniform definition of FLP, the Department would be required to
use one of the dternative CV methodologies, and that by using one of these other methodologies, the
Department could include in its calcul ations those sales made below cost.® We disagree for two
reasons. Firdt, the Department is required by law to use the preferred methodology and isonly to use
one of the dternatives when actua data pertaining to the production and sale of the FLP are
unavallable. Inthis case, the Department had information derived from products of the same generd
class or kind as the subject merchandise and was able to use the preferred methodology to derive the
actua amounts for profit, thereby negating the need to use one of the dternative methods. We did not
find it necessary to define the FLP more narrowly for purposes of this case because, as explained
above, the use of a vaue-based cost methodology meant that profit margins generated by the softwood
lumber sold in Canadain the ordinary course of trade could be reasonably compared to the U.S. sdles
for which no identical or smilar match was found. Second, the Department has provided an adequate
explanation that the term FLP is designed to accommodate different applications, depending on the
language of the provison in which the term gppears and the facts in the case, such asthe availability of

data Furthermore, the Department notes that by applying the definition of FLP consstent with its

38 See 19 U.SC. § 1677b(e)(2)(B)(i)-(iii) (2002).
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context, the Department can identify those FLP salesin the ordinary course of trade used to generate
the CV profit.

3. Concluson

Based on the facts of thisinvestigation, for the CV profit caculation the Department gpplied
subsection (c) of the definition of FLP, which was based upon the aggregate of each respondent’s
home market sales made in the ordinary course of trade during the period of investigation (POI). The
Department properly applied the law by using the preferred methodology to caculate CV profit,
specifically because actual data concerning profits redlized in connection with the production and sde of
the FLP made in the ordinary course of trade was available for use in the Department’ s calculation.
The Department therefore properly and reasonably concluded that the preferred methodology should
be applied in this case.

B. Value-Based Cost Allocation Methodol ogy

This section responds to the Panedl’ s ingtruction that the Department re-allocate joint production
costs usng a vaue-based cost dlocation methodology which takes into account dimensiond differences
between different jointly-produced products.

Although the Department continues to believe that the random nature of the movement in
relative prices between the various dimens ons precludes dimens on-specific prices from being a sound
basisfor a cost dlocation, we have complied with the Pand’ singtructions. To caculate a vaue-based
cost across dimension, we employed the same methodology used to calculate a vaue-based cost

across grade in the investigation. We note that this methodology was not chalenged by any of the

-14-



Proprietary Information Removed
parties. We revised each company’s wood and sawmill costs by re-allocating its tota reported wood
and sawmill costs among its reported control numbers (CONNUMS). First, we determined the net
redizable value (NRV) of dl sdlesreported for each CONNUM, by subtracting costs of production,
other than wood and sawmill costs (i.e., costs downstream from the split-off point), from the net home
market sale prices.

Second, we weight-averaged the resulting positive NRVs by species, grade, thickness, width
and length across CONNUM s using sales quantities® By doing this, the other CONNUM ditinctions
were lost and we obtained an NRV by species, grade, thickness, width and length.

Third, we extended the species-grade-thickness-width-length specific NRVs by the
corresponding production quantities, to calculate atotal for each species. Then we determined the
percentage of the relative vaue of each species-grade-thickness-width-length NRV to the totdl value
for the species.

Fourth, we extended the wood cost, sawmill cost, and by-product revenue fields used in the
Find Determination by production quantity to derive the totals by species. We dlocated the totds by
species based on the relative value percentages of each species-grade-thickness-width-length specific
per-unit costs. Variable and fixed wood and sawmill costs were calculated separately.“°

This methodology was the most reasonable basis for satisfying the Pand’ s indtructions given the

limited and varying evidence provided by the respondents. We dso note that the result of thisre-

3% For those NRVswith a negative value, these were set to zero for purposes of this calculation.

40 Seee.q., NAFTA Panel Remand Cal culation Memorandum for Abitibi, dated August 27, 2003.
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alocation has been to increase the margins of certain respondents while decreasing others. We believe
this confirms our conclusion during the underlying investigation that the record evidence did not reved a
pattern of congstent price differences that was attributable to the minor dimensiona differences that
were compared.

C. Differencein Merchandise Adjustment

In light of our application of avaue-based cost dlocation methodology that accounts for
dimensiona differences, as described above, we now have abasis upon which to caculate cost-based
difference in merchandise (DIFMER) adjustments and have done so.*

D. EJE

The NAFTA Pand remanded the case to the Department with ingtructions that the agency
provide a complete explanation of its decison that FJF is part of the same single class or kind of
merchandise that covers other products under the scope of the investigation. The Panel stated that,
while the Department “need not provide an explicit explanation for every point of andyss,” it “must
leave a sufficient decisona map from which areviewing court may discern the path of reasoning thet
led to the decison.” The Panel asserts that the Department has not explained why, in this case, the
identified factors were deemed not to constitute evidence that FIF was a separate class or kind of

merchandise, or how the facts on the record support this determination. It ingtructs the Department to

explain how it gpplied each of the Diversfied Products criteria to FJF, the determinations reached with

respect to each factor, and how it weighed these factors in reaching its determination.

4l Seethe NAFTA Panel Remand Cal culation Memoranda for each of the six respondents.
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In accordance with the Panel’ s ingtructions, we provide the following supplementa Diversfied

Products andysis for FJF.

1. Physicd Characteristics

The respondents have essentidly provided five arguments pertaining to the “unique’ nature of
FJF, based on physical characteristics. One respondent has argued that its specid finger-jointing
process for FJF, which includes degper finger-joint cutting and specia gluing and curing procedures,
makes FJF unigue** A second argument provided by the respondents was that FJF is unigue among
softwood lumber products due to the specid quality requirements that the wood used be straighter,
denser, stronger, more stable and more dry than would be expected in other softwood lumber products
subject to the order.® A third argument pertains to the length of FJF; the respondents argue that
because it isso long, it is clearly a separate class or kind of merchandise. A fourth argument highlights
the machine stress ratings of FJF and asserts that because the machine stress-ratings demondirate that
FJF has been specifically manufactured to be light but strong, it should be trested as a different class or
kind of merchandise. Findly, and more generdly, in an argument that overlgps with their finger-jointing
and machine stress rating positions, the respondents claim that because FJF is manufactured (finger-

jointed) to meet specific machine stress rating standards, it is an “engineered wood product.” The

42 see Letter from Abitibi to the Department, dated May 21, 2001, (Public Record No. 205) (Abitibi May 21,
2001, Letter) at 7-9.

43 See Tembec's Case Brief, dated March 12, 2002, (Public Record No. 1265) (Tembec Case Brief) at 47.
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argument that FJF is an “engineered” product is a centra element of Tembec's position that FJF be
treated as a separate class or kind of merchandise.*

The petitioner argues that many softwood lumber products are manufactured using a specid
finger-jointing process and FJF does not differ sufficiently from other finger-jointed softwood lumber
productsto set it gpart. The petitioner insgsts that length doneis not an adequate reason to segregate
and treat alumber product as a separate class or kind within the scope. The petitioner also argues that
the scope of the order covers many machine stress-rated (MSR) lumber products with smilar physical
characterigtics. The petitioner disputes Tembec' s characterization of FJF as an “engineered” wood
product,* contending that it is the I-joist beam, and not its component FJF, that represents an actud
engineered product.

Andlysis

In deciding whether physica differences in merchandise rise to the leve of aclass or kind

digtinction, the Department looks for a clear dividing line between product groups, not merely the

presence or absence of physica differences. See Find Affirmative Less Thaen Fair Vadue

Determination: Sulfur Dyes, Induding Va Sulfur Dyes, from the U.K., 58 FR 3253 (January 8, 1993).

We have found thet the “engineered” nature, particular strength ratings, lighter weight and different

dimensions of FJF do have commercid implications, but these characteristics do not make FJF

4 1d. at 53.
4 See The petitioner’ s Rebuttal Brief, dated March 18, 2002, (Public Record No. 1288) at 12.
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aufficiently unique among al other softwood lumber products so asto create a separate class or kind of
merchandise.

a What is FJF?

FJF isfinger-jointed lumber manufactured to be a component of |-joists, which are further
assembled non-scope products used primarily as flooring support. Flange stock may aso be cut from
sngle solid pieces of dimension lumber, provided the solid pieces meet the particular length and strength
requirement. However, FJF is produced from two or more pieces of solid lumber finger-jointed
together. The FJF producer resaws alumber board to remove flaws, such as knots, that might
compromise the structurd integrity of the finished FJF, and then finger-joints the resawn pieces together
in such away that they meet the specific strength and dimension requirements for their intended use asa
component of an |-joist.

I-joists are normally produced by separate, speciaized, remanufacturers. The I-joist
manufacturers, after purchasing FJF from the lumber mill, will cut notchesin the FJF and glue boards

(generally awidth of oriented strand board) perpendicular to the FJF to create the l-joist. b. The

In

In analyzing whether or not FJF should be considered a separate class or kind on the basis of

itsphysical characteridtics, it iscritica to understand the process of finger-jointing. To finger-joint any
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two pieces of lumber, whether the purpose is to produce FJF or finger-jointed lumber for some other
gpplication, a shaper machine is used to cut a grooved profile, or “fingers,” on the ends of the pieces of
lumber to bejoined. The grooved profile ends of the respective pieces of lumber are then joined
together with glue under pressure and dried (i.e., “cured”). The strength of the finger-jointed product
will vary depending on the type and qudity of the softwood used, the depth of the profile (fingers) cut,
the type of glue applied and the way in which the freshly finger-jointed product is cured. The finger-
jointing procedures that a lumber mill usesfor a particular product are dictated by the strength
requirements for the product’ s intended use. Abitibi made this distinction when it compared its
production of FJF to its production of finger-jointed studs*® However, while thereis variation in the
grength of the finger-jointing, we note that dl finger-jointed lumber has common methods of further
meanufacturing in the form of profile cutting, gluing, and curing.

C. The Manufacture and Resulting Physical Characteristics of FJF are Not Unique

The respondents have argued that in manufacturing alonger lumber product from two or more
shorter pieces of lumber, and ensuring that this manufactured product meets the precise customer
specifications, FJF producers are creating “engineered wood products’ distinct from what the
respondents identify generdly as*“dimension lumber.” However, even if one accepts the argument that
FJF is an engineered product, this does not make FJF unique among other softwood lumber products,

even based on the respondents’ criteria

46 See Abitibi May 21, 2001, Letter at 7-9.
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Firgt, with respect to the “finger-jointed” aspect of FJF, the scope of the order encompasses a
variety of finger-jointed products, al of which share smilar manufacturing processes with FJF. Finger-
jointed MSR products, other than FJF, are especially comparable, but the Department found that the
physica characteristics of FJF provide no basis for distinguishing FJF as a separate class or kind of
merchandise from any of the other finger-jointed products, including finger-jointed studs*’ In turn, the
pool of finger-jointed productsin the scope shares common physical characteristics with solid
dimension lumber products, and no clear dividing lines can be drawn on the basis of the physica
characterigtics of finger-jointed versus non-finger-jointed products.

Second, finger-jointed lumber products are not the only scope products that are further worked
(engineered) beyond being sawn lengthwise from the log. The scope specifiesincluson of various
coniferous wood products that may be “tongued, grooved, rabbeted, chamfered, V-jointed, beaded,
molded, rounded or the like."*

Third, dthough FJF products are often longer than other lumber products, length doneisnot a

reason to segregate a product for different class or kind treatment.

47 For descri ptions of various finger-jointed products manufactured by several respondentsin the
investigation, see e.q., Canfor Section A Response (June 22, 2001) (Canfor Section A) at Ex. A-19.; West Fraser
Section A Response (June 22, 2001) (West Fraser Section A) at Ex. A-24; Tembec Section A Response (June 22,
2001) (Tembec Section A) at Ex. A-25; and Abitibi Section A Response (June 22, 2001) (Abitibi Section A) at Ex A-23.
For additional description of finger-jointing process, see also Domtar Letter (from counsel Covington & Burling)
(August 24, 2001) (Domtar Letter). See also www.potlatchcorp.com(Potlatch Corp. Website) regarding finger-jointed
studs; www.lpcorp (Lousiana-Pacific Corp. Website) regarding finger-jointed studs; “Special Report - Stud Lumber
Market, “ Wood Markets Quarterly, 3 Quarter ‘98 at 10; and www.jdirving.com(J.D. Irving Limited Website)
regarding J.D. Irving’'s White Pine and Spruce Pine Fur (SPF) finger-jointed lumber.

48 Amended Final Determination of Sales at Less Than Fair Value and Antidumping Duty Order: Certain
Softwood L umber Products from Canada, 67 FR 36067 (May 22, 2002) (Public Record No. 1406) (Amended Final
Determination) at 36068-36069.
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Fourth, the relatively higher wood qudlity of finished FJF, resulting from a stringent quaity
control process, is not unique to FJF, but is shared by other high-end lumber specidty products used
for both structura and appearance purposes.

Fifth, FJF is just one example of MSR lumber. The scope of the order covers MSR lumber
productsin general. The machine stressrating test Smply provides a precise measurement of the
structurd strength of alumber product. Since other lumber products manufactured for particular load-
bearing functions must dso meet specific machine dress rating benchmarks, FJF s particular machine
dress rating grade confers no unique status.

d. Other Finger-Jointed Products Are Subject to the Order.

The respondents, in claiming that FJF is a unique “engineered wood product,” highlight the fact
that FJF isfinger-jointed. The scope is explicit in specifying that the generd coniferous wood products
described are covered, whether or not planed, sanded or finger-jointed. Thisincluson of finger-jointing
with planing and sanding reflects the Department’ s understanding of the commonplace nature of this
operation in the lumber industry. The following is only a sample of the many lumber products thet are
finger-jointed to manufacture specific dimensions for which solid lumber pieces may not be avalablein
agiven mill or timber market:

. Finger-jointed lumber specificaly produced for structura gpplications requiring higher

modular adticity (eg., truss components and rafters) or for other gpplications where a
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higher dastic strength is required. FJF falsinto this category.*® These pieces may or
may not be MSR;

. Finger-jointed 2X4 studs, subject only to visud ingpection, which are used for framing
houses in exactly the same manner as their solid counterparts;>

. Finger-jointed garage door cores, recreational vehicle product stock and refrigerator
stock sold as components;>

. Finger-jointed shop grade and better lumber products made by dry kilning, sorting,
finger-jointing, molding smaler pieces of more expensve old-growth Sitka Spruce,
Douglas Fir, Hemlock and Western red cedar, used chiefly as appearance lumber;>

. Finger-jointed fascig >

. Furring Strips.>*

4 see e.q., American Forest and Paper Association (American Wood Council) (AWC) brochure,
Enagineered and Traditional Wood Products at 3 on the AWC website (www.awc.org).

50 See Canfor Response to Section A of the Questionnaire, dated June 22, 2001, (Canfor Section A

Response) (Public Record No. 329) at Exhibit A-19. For general definition, see WWPA Manual a 7-8. Seealso
www.potlatchcorp.com(Potlatch Corp. Website) regarding finger-jointed studs; www.lpcorp (L ouisiana-Pacific Corp.
Website) regarding finger-jointed studs; “Special Report - Stud Lumber Market, “ Wood Markets Quarterly, 3
Quarter ‘98 at 10; and www.jdirving.com(J.D. Irving LimitedWebsite) regarding J.D. Irving' s White Pine and SPF

finger-jointed lumber.

51 See | ssues and Decision Memo at Comment 57.

52 see Letter from Fred Tebb & Sons, Inc. to the Department, dated May 31, 2001 (Public Record No. 221) at
Exhibit A.

53 Seee.q., Canfor Section A Response at Exhibit A-19. See also www.Canfor.com(Canfor Website) which
advertises “finger-jointed long lengths” as one of the features on the fascia it produces. See also www.normanlbr.co

(Norman Lumber Website).

54 See e.q., Canfor Section A Response at Exhibit A-19.
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All of the above products were considered part of asingle class or kind of merchandise
comprising the scope of the investigation. Finger-jointed structura lumber products, particularly those
which are used as truss components and rafters, are comparable to FJF in terms of their manufacture
and resulting stress ratings. Because these other finger-jointed high-eladticity products must meet
specific load-bearing requirements, as is the case with FJF, they are subject to similar manufacturing
processes and stress-testing.

While Abitibi can point to a contrast between the white glue used to finger-joint its studs and
the stronger resin glue used to finger-joint its FJF, no such contrast exists when we compare FJF to
other finger-jointed structura lumber produced for applications requiring higher modular eadticity. The
question thus arises whether the Department can distinguish FJF as a separate class or kind of
merchandise based on it physical characteristics, while disregarding the comparable physica
characteristics of other high eadticity products, not to mention those of the other finger-jointed lumber
products. Evenif the Department was to group the other structura lumber products with the FIF
(whichis not what the respondents are requesting), finding a clear dividing line between the finger-
jointed structura products and other lumber would be problematic. In their dagtic strength ratings,
finger-jointed structural lumber, be it FJF or truss components (which may aso be MSR), share
common ground with solid (sawn asasingle piece) MSR lumber. The length of solid MSR lumber is
limited by log Sze, but the modular eadticity thet the two products have in common signifies thet thereis
adirect intersection between solid, more minimaly “engineered” dimension lumber products and FJF in

terms of physical characterigtics.
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Other finger-jointed and non-finger-jointed products overlap in terms of physical

characteristics. We note that Abitibi recognized that its finger-jointed studs * compete againg, and are
interchangeable in most uses with regular suds”™  In recognizing this, Abitibi acknowledged an
intersection between standard solid framing lumber and further manufactured (i.e., finger-jointed)
lumber products, which underlies the Department’ s logic of explicitly including finger-jointed productsin
asngle dass or kind with solid dimension lumber. Abitibi argued that specific factors regarding its
finger-jointing of FJF, including a deeper-cut profile, stronger resin glue, and aradio frequency curing
process, put FJF inits own class or kind, separate from other lumber including the finger-jointed studs.
The Department disagrees with Abitibi’ sdistinction. Just as the Structurd strength of solid dimension
lumber (sawn as one piece from the log) can vary depending on the species and condition of the log
from which the different pieces are sawn, the rdative strength of finger-jointed lumber products will
vary depending on the qudity of the input pieces and the finger-jointing procedures used to join them.
The Department recognizes, based on the respective norma gpplications and normal forms of the two
products, that FJF would typically have a higher modular eadticity than finger-jointed studs
and that different finger-jointing procedures could account for this variation. However, the existence of
this variation by itsalf does not support separate class or kind trestment on the basis of physica
characteristics. Similar arguments for separate class or kind trestment might be made for any of the
other finger-jointed products, and this fact quickly blurs any line we atempt to draw. Wefind that the

multiplicity of other finger-jointed lumber products in the scope makes it impossible to establish aclear

55 See Abitibi May 21, 2001, Letter at 8.
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dividing linefor FJF by itsdf. Furthermore, the recognition that, in terms of physica characteridtics,
finger-jointed products in generd overlap with solid dimension lumber products, argues againgt setting
aside even abroader grouping of finger-jointed products.

e Scope Products Other than Finger-Jointed L umber are Further Manufactured Per Customer

Spedifications

The host of finger-jointed products which is directly comparable to FJF in terms of physica
characteristics was a specific consderation behind the Department’ s decision to treat FJF as part of a
sngle class or kind of merchandise encompassing al softwood lumber products in the scope.

However, at amore generd leve, the Department also considered the fact that, besides the finger-
jointed products, the scope covers an abundance of other softwood lumber products that are
manufactured per customers specifications beyond the basic stages of being sawn lengthwise, planed
and sanded. The scope of the investigation (and now, of the order) explicitly includes coniferous wood
gding, other coniferous wood and coniferous wood flooring that is* continuoudy shaped (tongued,
grooved, rabbeted, chamfered, V-jointed, beaded, molded, rounded or the like) along any of its edges
or faces, whether or not planed, sanded or finger-jointed.”

While we recognize that, in genera, these shaping processes are not as complicated as finger-
jointing lumber for high-stress gpplications in congtruction, the shaping nevertheessis based on specific
customer specifications, provides added vaue and requires specia machinery inthemill. Log cabin
gding is an example of onewiddly sold lumber product with specia shaping requirements (rounding).

Even more commonplace are tongue and groove flooring, decking and Sding. While few would dispute
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that these itemsfal in the same class or kind of merchandise as basic sawn dimension lumber, they are
in fact further engineered when their edges are reshaped
to meet the requirements of their intended end use. These shaped lumber products provide amore
genera argument of why it is difficult to draw clear dividing lines around FJF on the basisthet it is
“engineered.” Instead, the Department maintains that there is a spectrum of lumber products, al of
which was originaly cut from softwood logs, that is then subject to different degrees of further
processing before it comes to market.

f. FJF Is Not Always Produced in 66-foot sections, and Length Alone Does Not Warrant

Separate Class or Kind Treatment

A mgor dement of Tembec's position that physical characteristics set FJF apart relatesto the
unusua length of certain FJF it produces. Tembec has highlighted its production of 66-foot flange and
assartsthat, in contrast to the longer FJF, Canadian primary mills can produce solid lumber pieces no
longer than 24 feet.>® While Tembec damsthat its most common FJF lengths range from 48 to 52
feet,> it concedes the existence of shorter FJF production, reporting that it produces FJF as short as16

feet.® Abitibi produces FJF up to 48 feet, but does not indicate the length of itstypica product.>®

%6 See L etter from Tembec to the Department, dated May 21, 2001, (Tembec May 21, 2001, Letter) (Public
Record No. 201) at 8.

57 See Tembec Case Brief at 48.
8 See Tembec May 21, 2001, Letter at 6. See also Tembec Case Brief at 48.

59 See Abitibi Response to Section A of the Questionnaire, dated June 22, 2001, (Public Record No. 330) at
Exhibit A-23.
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Canfor provides an example of an dternative range of FJF lengths in its product brochure where it
advertises FJF ranging from 8 to 32 feet in length.®® The comparison that the Department must make in
itsanayssis not amply between longer flanges and standard length 8- to 20-foot framing lumber. We
must take into congderation that FJF is adso sold in lengths that correspond to the standard lengths for
framing lumber and that other lumber products are finger-jointed to creete longer dimensions. Given
the range in FJF lengths and the fact that it is just one of severd physical characteristics we congder,
the greater-than-usud length of certain Abitibi and Tembec FJF does not in and of itsdf create a
separate class or kind of lumber product.

s} The Wood Quality Standards for Tembec's FJF are Not Unique

Tembec has emphasized that its finished FJF contains fewer natura defects such as cracks,
knots and curvature because these defects are removed during manufacture®® It further daimstha no
such quality control process is employed in the production of softwood lumber.%?> Tembec aso asserts
that the wood quality of FJF is better because extra care is taken to lower the moisture content of the
input lumber pieces.

The Department recognizes that the wood quality of Tembec's FJF is going to be better than
that of typical SPF dimension framing lumber because the applications of the latter product do not

require this sort of quaity control. However, the sorts of quality control measures that Tembec

€0 See Canfor Response to Section A at Exhibit A-19.
61 See Tembec Case Brief at 48.
ezlg
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employs for its FJF products would apply to certain other speciaty products produced as components
for remanufacturers or as MSR lumber. Defects such as cracks and knots compromise the structural
integrity of a piece of lumber and make it less likely that a particular piece will be sold for load bearing
aoplications. Irregularitiesin the input lumber can dso diminish the appearance value of lumber. If the
mill in question has the capacity to finger-joint a particular lumber product, and the product is intended
for either aload-bearing or gppearance gpplication, it islogical that the mill would resaw the input
lumber to remove defects where possible, in order to produce more profitable specialty productsin a
manner Smilar to Tembec's production of FJF. Thus, producers of truss components, rafters
(particularly exposed rafters where both strength and gppearance are factors), and high-end pandling
and siding, dl products covered by the scope, must exercise asimilar level of qudity control.®3

h. Other MSR Lumber Products are Subject to the Order

While machine-gtress rating provides a mesasure of one physical characteristic of wood
products (the modular eagticity which reflects |oad-bearing strength), it is not a determinative factor for
products covered by the scope of the order. The scope covers all MSR products thet fit the physical
description of the scope.® FJF is only one type of MSR lumber that is defined by its application.

MSR lumber products, whether finger-jointed or solid, are smply lumber products that have been

& Seee.q., Western Lumber Product Use Manual (found on www.wwpa.org/pff/A.pdf) (WWPA Manual)
at 10 which specifies design values for MSR lumber commonly used for truss and flange stock. See also WWPA
Manual at 18-20 which outlines grading requirements for appearance lumber. Inthe investigation, respondents also
stressed the special manufacturing processes required for Western red cedar products use in appearance and other
applications. See Miller and Chevalier letter on behalf of Weyerhaeuser (July 20, 2001) at Attachment 5.

% For general definition of MSR lumber products, see e.q., WWPA Manual at 10. See also www.cwc.ca
(CWC Website) and strategis.ic.ca at the Forest Industries page (Industry Canada Website).
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machine stress tested because they will be sold for structura gpplications where precise knowledge of
the strength of the lumber is crucid.®® Besides the FIF produced by Abitibi and Tembec, we found that
West Fraser and Canfor both produced M SR lumber covered by the scope.®® In addition to our
consderation of machine stress rating-tested lumber products, we noted that even smple dimension
lumber used for framing, which is generdly not subject to machine dress rating testing, till needsto
satisfy some basic strength requirementsiif it isto be used for building congtruction.®” Therefore, within
the broad range of lumber products and lumber product applications covered by the scope, thereis
aso abroad range of stress ratings and genera strength specifications which may or may not be
measured on the basis of machine stressrating. FIF Ssmply represents a particular set of stressratings
within the broader range of structural strengths for softwood lumber products. The stress ratings of FIF
can overlap with the ratings of other lumber products. Because of this diversity of sirength ratings,
determined in part by the diversity of gpplications and different types of softwood lumber used, drawing
abright line between FJF and other lumber productsin the scope on the basis of its specific MSR
gtatus would be difficult, given the number of products that are dso MSR and the fact that even the
broader range of lumber products is subject to some form of eastic strength standard.

i. Condlusion on Physicd Characterigtics

65 See WWPA Manual at 10 and www.cwc.ca (Canadian Wood Council Website).

% SeeWest Fraser Response to Section A of the Questionnaire, dated June 25, 2001, (Public Record No.
341) at 47 and Exhibit A-24. See also Canfor Section A Response at Exhibit A-19.

67 Seee.q., WWPA Manual at 6, Table 1, “Base Vaues for Western Dimension Lumber.”
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The respondents arguments that physica characteristics such as the finger-jointing process,
sressratings, and length of the FJF represent unique ditinctions from “ordinary dimension lumber”®®
raise questions concerning the pool of products within the scope that Tembec and Abitibi considered in
drawing their class or kind distinction for FJF. The respondents  focus on a specific pecialty product
such as FJF, while ignoring other groups such as other MSR lumber, provides an incomplete context
for the comparison that we must make in order to determine whether different physica characterigtics
provide the bright dividing line we need to find a separate class or kind. In other words, the scope of
the investigation did not smply include ordinary dimension lumber for house framing, FJF, and nothing
ese. Asthe Depatment emphasized repestedly in its class or kind andysisfor the fina determination
(eq., for Western red cedar), the scope of the softwood lumber investigation included amultiplicity of
specidty lumber products that may overlgp with standard dimension lumber which makes up the bulk of
Canadian lumber shipments. FJF is one, anong severd, finger-jointed lumber productsin the scope,
and is aso one among severa forms of MSR lumber. Because the scope includes a number of other
specidty products, which on the basis of physical characteristics would overlgp with FJF, clear dividing
lines based on different physica characteristics do not exist for purposes of making FJF a separate
classor kind of merchandise.

The respondents represent FJF s calibrated strength, “engineered” manufacture and longer
dimensions as significant physica differences between FJF and other softwood lumber products. We

find that other finger-jointed products, including MSR lumber and even regular finger-jointed studs

68 |4
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(subject only to visud ingpection) share these characteritics to the extent that FJF, as a specific
product, cannot be clearly set gpart from related products on the basis of its physical characteridtics.
Because FJF is paticularly strong, light, and comesin unusua lengths does not mean that FJF is not a
part of the broader family of softwood lumber products.

Thus, for dl of the Stated reasons, the Department determines that FJF s physical
characteristics are not so unique as to warrant separate class or kind treatment under the scope of the
order. The physical characterigtics criterion shares equa weight with the FJF s ultimate use in our
determination that FJF is not a separate class or kind of merchandise within the lumber scope.

2. End Use

Tembec and Abitibi have emphasized that their FJF is produced exclusvely as an input for the
production of I-joists and is sold exclusvely to I-joist producers.

The petitioner argues that the respondents fail to address whether non-finger-jointed MSR
lumber could be substituted for FJF in lengths less than 24 feet. The petitioner dismissesthe
importance of the unique applications of the longer lengths such as the 60-footer, asserting thet it is
nothing more than longer, finger-jointed, siress-rated 2x3 and 2x4 lumber that can easily be cut into
shorter pieces of high grade lumber that would compete directly with other products. More generdly,
the petitioner argues that most lumber is used as a* component” in creating other products which hardly

makes FJF unique.

Andyss
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A fundamenta underpinning of the respondents argument isthat FJF is not used, & least
directly, as dimension lumber for structura or framing purposes, athough it becomes part of an I-joist
which does fulfill those functions. But this argument presupposes thet, other than FJF, only lumber used
in structura gpplications is covered by the order. While clearly the bulk of the products covered by the
order isdimensiona lumber products used in structura applications, the order covers many products
that are used in non-gtructura or non-framing applications, such as lumber used for siding, flooring,
trimming, decking, fencing, shakes and shingles, decorative purposes and other gpplications and as
components for many other further assembled wood products. Nothing about the scope of the order
limits coverage to lumber used only in framing applications. On the contrary, the scope of the order, as
well asdl other investigations on softwood lumber products that the Department has conducted in the
last 20 years, covers al softwood lumber, whether used in structura or other applications.®

We note that FJF is, in fact, defined chiefly by itsend use. If the same M SR lumber that
Tembec and Abitibi sell as FJF was sold for purposes other than I-joist beam assembly, it would be
cdled something dse. Inthisregard, it falsin the same category as numerous other lumber products
under the scope which are sold as * components’ for further assembled wood products that are outside
the scope.”® Comparable component lumber products covered by the scope that have been

gpecifically examined during the investigation include truss components, pallet stock, bed-frame

69 See Amended Final Determination at 36068-3606.

0" See Letter from the Petitioner to the Department, dated June 18, 2001, (Public Record No. 309) (Petitioner
June 18, 2001, L etter) at 50.
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components, window and door-frame components, furniture components, garage door cores, cedar
shingle blocks for shingle production, finger-jointed stock for recrestiona vehicle and refrigerator
manufacture, trellis stock, and box and crate components, anong others.”> Some of these components
are Smply sawn pieces of dimension lumber while others such as the finger-jointed stock for
recreationa vehicles and refrigerators and certain window and door-frame components are further
worked before they are sold as components. The Western Wood Products Association (WWPA) and
the Canadian Wood Council (CWC) both indicate that a prime use of MSR lumber is the production of
trusses.”? The WWPA aso cites MSR lumber gpplications in floor and ceiling joists, as rafters and “for
other structura purposes where assured strength capabilities are primary product considerations.””®
The Industry Canada website aso notes that MSR lumber production “is used in the manufacturing of
I-joists, roof and floor trusses because these are sectors of the industry that demand economic and
sructurd efficiency from the materids they employ.””* In dl of these cases, the products are defined by
their specific end uses in further manufactured wood products.

The NAFTA pand has expressed concern about the Department’ s position that FIF isa

“lumber product in abroad field of lumber products,” stating that the same observation “might be made

n Except for those products specifically excluded by the scope. Seee.q., Issues and Decision Memo at
Comments 53, 56 and 57.

2 See WWPA Manual at 10 and www.cwc.ca (Canadian Wood Council Website).
3 See WWPA Manual at 10.

“ See www.strategis.ic.ca at the Forest Industries page (Industry Canada Website).
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with equal ease concerning wooden furniture or other manufactured goods of wood.”” However,
there are some critical distinctions between the stages of production where we generdly place wooden
furniture and FJF. FJF isalumber product used as a component of the I-joist. Wooden furniture is not
lumber but, rather, it is afurther assembled wood product made from lumber components. In this
sense, the stage of production represented by furniture is more comparable to the I-joist stage than the
FJF stage. In the same sense that finger-jointed studs are components of a frame to support dry walling
in ahouse, FJF isacomponent of an I-joist to support flooring in ahouse. Aswith FJF, finger-jointed
studs are assembled from smdler pieces of lumber. The studs, like their solid counterparts, are
purchased by homebuilders to be incorporated into the house frame, while FJF goes through the
intermediate step of being incorporated into an I-joist. Whatever distinctions might be made between
the finger-jointed studs and solid dimension studs, we would certainly not place the finger-jointed studs
in the same stage of production as a house or even ahouse frame.

Given the variety of scope products thet, like FJF, is sold specifically as components to
manufacturers carpentry or joinery products that are outside the scope, we found that the ultimate use
of FJF provides no grounds for separate class or kind treatment.

3. Expectations of the Ultimate Purchasers

Tembec and Abitibi argue that the specific expectations of the I-joist producers concerning

drength, lightness and dimension of FJF distinguish this product from other lumber products.

> Decision of the Panel, Secretariat File No. USA-CDA-2002-1904-02 at 167.
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The petitioner argues that customer expectations for FJF are not different than the expectations
of purchasers of other types of stress-rated, high-quality dimension lumber. The petitioner minimizes
the importance of |-joist manufacturers expectations regarding FJF, contending that the respondents
have failed to show the sgnificance in the market place of the longer pieces.
Andlysis

We have aready considered above the physica characteristics of FJF that |-joist producers
demand. Customer expectations about alumber product vary considerably depending on the grade,
gpecies and intended gpplication. The specific customer expectations for FJF are, as we discussed
above, defined primarily by itsintended gpplication which, in turn, defines the product. I-joist
producers expect 2x3 and 2x4 lumber provided in specific lengths, stress ratings and product quality.
However, the Department found that the purchasers of lumber components for a host of further
assembled products, some of which we listed above in our andysis of ultimate use, have smilar, and
certainly equaly specific, expectations regarding their lumber component purchases. Therefore,
because we cannot isolate the end use of FJF for I-joist production from the end use of other lumber
products as components of further manufactured wood products, we cannot establish aclear dividing
line between FJF and such other lumber component products in the scope on the basis of the specific
expectations of |-joist producers. In particular, purchasers of other MSR lumber products have very
smilar expectations to those who purchase MSR lumber to produce I-joists.

4. Channd of Trade
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Tembec and Abitibi contrast their direct sales of FJF to I-joist manufacturers with the more
layered sdes channels employed for the distribution of dimension lumber for congtruction. They argue
that, because they make their sales directly to the consumer and the pool of consumersislimitedto I-
joist producers, FJF s channd of tradeis unique.

The petitioner argues that the respondents fail to explain how the differences between direct
sdesto I-joist producers and sales of dimension lumber through distributors and retail stores set FIF
gpart from other products sold directly to manufacturers, such as bed-frame components and truss
stock. They contend that FJF s channels of trade do not justify a separate class or kind, because they
are remarkably similar to those of other wood components that are purchased to make final end
products such as trusses, bed frames and furniture.

Andlysis

Evidence on the record indicates that FJF is normaly sold by the lumber companies directly to
producers of I-joists. Although Tembec and Abitibi have argued that this represents a unique channdl
of trade, we have not found any evidence to digtinguish this direct sales channel from those employed
by many other lumber producers that sall their lumber components to remanufacturers. We do not
dispute the respondents contention that the channd of trade for FJF is different from the channels of
trade for most dimension lumber sold for building congtruction, which is normally sold through
independent wholesdler or retailers. However, channds of trade for lumber mills that sell components

directly to manufacturers of such items as pallets, door and window frames and many other further
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assembled wood products are very smilar to the channdsfor FJF. Therefore, we find no clear dividing
line between FJF and al other lumber products on the basis of its particular channdl of trade.

5. The Manner in which the Product is Advertised or Displayed

Abitibi reportsthat it advertisesits FJF as adistinct product.”® Tembec reports that, while it
advertises its dimension lumber products in trade journals and other publications, it does not advertise
itsFJF, whichit sdIsto[ ] established customers. Tembec suggests that the fact that it does not
advertise FJF sets this product apart from other softwood lumber.

The petitioner maintains that there are many kinds of lumber products that are not advertised in
the same way as“ordinary” dimension lumber, and yet these other products are till part of the
continuum of products and considered part of the same class or kind of merchandise as other scope
products.

Andlysis

The Department notes that Tembec has claimed that its FJF is sold directly to consumers
without having been advertised or displayed,”” and Abitibi has Smply stated thet it advertises FIF asa
“digtinct product” unlike other products such as dimensiond lumber.”® However, the record shows

that other specialty lumber products are advertised as distinct products.” For example, the

76 See Abitibi May 21, 2001, Letter at 11.
" See Tembec March 12, 2002 Case Brief on Scope and Class or Kind | ssues at 57.
8 See Abitibi May 21, 2001, Letter at 11.

” See Petitioner June 18, 2001, Letter at 28 and Attachment 25. See also L etter from the Government of
Quebec to the Department, dated May 21, 2001 (Public Record No. 202).
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Department found during the investigation that certain companies had specific marketing effortstied to
Western red cedar, Eastern white pine, and Eastern white cedar.® This distinct product approach to
marketing which is gpplicable to FJF, also gpplies to many other lumber products sold as components
to remanufacturers. FJF may not be advertised in the the same way that certain dimensiona lumber
products are, but this distinct product marketing approach hardly makes FJF unique when compared to
many speciaty lumber products. In addition, we question Tembec's assartion that it does not advertise
isFJF at dl, given thefact that FJF islisted inits product brochure®® Thisisadear form of
advertisng comparable to what Tembec does for other products. We note that other Canadian
producers advertise ther flange stock in the same way . %

E. SEBF COMPONENTS

The Pand remanded to the Department the issue of whether SEBF components are in the same
class or kind as the other softwood lumber products subject to the investigation, with ingtructions for the

agency to perform a complete analys's of the Diversfied Products with respect to SEBF components,

report its conclusions with respect to each of these factors, and report to the Pand on how it weighted
its determinations with respect to each of these factors. Our analysisis presented below.

1. Physcd characterisics

80 See Issues and Decision Memo at Comment 52.
8l See Tembec Section A Response at Ex. A-25.
8 See Weyerhaeuser Section A Response at Ex. A-22; and Canfor Section A Response at Ex. A-19.
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SEBF components (including side and top rails, dats, L-braces, center supports, and end
fillers) are narrow and flat strips of lumber not more than 1.25 inches thick, 4 inches wide and,
generdly, not more than 83 inches long. According to respondents, they are made from standard
SPF lumber boards which are kiln dried, planed, shaped, and sized according to the requirements of
the box-spring manufacturer.

The respondents point out that SEBF components are shaped and sized to industry
specifications. Firdt, they are cut to specific Sze requirements dictated by the standard dimensions of
the box springs into which they will be incorporated (single, double, queen or king). Second, they
require superior surface and edge quaity (rounded edges) to avoid product damage and manufacturing
interruptions that would result if box-spring materiad snagged on rough wooden surfaces. Third, they
must be produced to meet narrow size tolerances because they are standardized partsthat are
assembled in a highly mechanized manufacturing process. Findly, they have specific moisture content
requirements.

The petitioner Satesthat al species and types of softwood lumber used as SEBF components

have similar physica characteristics® It citesto a U.S. Customs Service (Customs) ruling on SEBF

8 Sinclar Enterprises Ltd. (Sinclar) and the International Sleep Products Association (ISPA), in their letter
to the Department dated May 21, 2001, (Sinclar and ISPA’s May 21, 2002, Letter) (Public Record No. 204) explained
that during the investigation, that SEBF components must be produced from wood that has small knots and atight,
fine grain structure, such as SPF, because they are thin and narrow products that are attached to other box-spring
components by means of nails.” Apparently, logs of other species, such as Southern Y ellow Pine and Douglas Fir,
have larger diameter than logs of Canadian SPF. Consequently, boards cut from Southern Y ellow Pine and Douglas
Fir logs have more knots and a coarser grain than boards cut out of SPF logs.

84 See Letter from Dewey Ballantine LL P to the Department dated June 18, 2001, (Public Record No. 309), at
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components® gating that the boards “ have been kiln dried, cut to rough sizes, surfaced, square cut on
the ends and eased” and that “none of these operations would serve to remove the { boards} from the
category of lumber.” It reiterates that the value-added operations described by respondents are
processes common to great volumes of softwood lumber products, and that the fact that the boards are
cut to size may limit their use, but that Size done is not a determinant for purposes of this anadyss.
Andlysis

The description of this product provided by respondents highlights the fundamenta smilarity of
SEBF components with other products covered by the scope of the order. The physical appearance,
goart from minor differences, is generdly indistinguishable from any other board of softwood lumber cut
to dmilar dmensons. Generdly, SEBF components come in nomind lengths between 25 inches and
83 inches, however, the length of SEBF componentsis not adistinguishing factor. Canfor, for instance,
manufactures SEBF componentsin lengths up to 84 inches® The length of SEBF components
overlgps with many softwood lumber products, from FJF, which is manufactured in lengths as short as
7 feet or 84 inches®’ to vegetable box components which are manufactured in precision-end-trimmed
(PET) lengths of 11 1/8 inches or 18 1/4 inches and door jacks in PET lengths of 81 1/2 inches and 92

5/8 inches®®

8 Customs Ruling HQ 082085 (Jan. 13, 1989).
8 Canfor's Questionnaire Response Section A at Exhibit A-19.
87 Tembec, Questionnaire response, Section A at Exhibit A-25.

8 L etter from Weldwood of Canada Limited, dated August 17, 2001, Attach. At 64-65.

-41-



Proprietary Information Removed

The dimensions of SEBF components aso overlgp with many other softwood lumber products.
For instance, Canfor produces SEBF componentsin nomina sizes of 1x2 inches through 1x4 inches
but aso boardsin nomind sizes of 1x4 inches, fasciain 1x2 inches, and furring Stripsin 1x2 inches
through 1x4 inches®  Alberta Spruce Industries produces furniture components in nomina sizes of 1x3
inches® Abitibi produces SEBF components in dimensions of 1x1%2inches, 1x3 inches, and 1x4
inches, and fence componentsin 1x4 inches® Clearly, the dimensions of SEBF components do not
provide any clear dividing line.

The manufacturing process used to produce SEBF components includes kiln-drying, planing,
shaping and szing to specific dimensons. Asthe petitioner points out, these are basicdly the same
finishing operations of most lumber products. Specific Size requirements do not provide ameansto
distinguish SEBF components from other lumber products, snce many lumber products are
manufactured to specific Size requirements. Door components, for instance, are manufactured to the
customer’ s specifications in sSizes such as 1.075x1.42x96.5 inches.* Furthermore, just like SEBF
components, many other softwood lumber products are manufactured to meet narrow Size tolerances

(for instance, precision end trimmed lumber is trimmed to 1/16-inch tolerances™ and Western hemlock

8 Candor's Questionnaire Response Section A at Exhibit A-19.

90 | etter from Alberta Spruce Industries dated August 16, 2001.
91 Abitibi’s Questionnaire response, Section A, at Exhibit A-23.
92 | etter from Bridge side High dated August 16, 2001, attach. 1-2 (unnumbered).

% Random Lengths, Terms of the Trade, 2000 edition, at 255.
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Stair-part turning squares are trimmed to tolerances of /32 inch.®* Findly while SEBF components
have specific moisture requirements, so do many other lumber products. For instance, Western
hemlock stair-part turning squares have a moisture content of 10 to 12 percent.®® Similarly, window
and door components are dried to a moisture content between 8 and 10 percent.*®

Certainly once SEBF components have been shaped, cut, and so forth, they present the
Specific degree of surface smoothness, the narrow size tolerance, the moisture content, and the quality
of the wood which is appreciated in the production of bed frames. However, many other softwood
lumber products covered by the scope of the order are planed for a certain smoothness,”” shaped for a
particular usage, and cut to a particular Sze, as we have demongtrated above. Just because the
smoothness of each product may be distinct, the shape of the wood might be thicker or thinner, round
or sraight, tall or short, and the cut of the wood might be distinct for a particular softwood lumber
component -- these distinctions do not warrant treeting SEBF components as a different class or kind

of merchandise.

9% etter from Cahan Wood dated September 5, 2001.
% |4,
% | etter from Domtar dated August 24, 2001 at 2.

9 For somel umber, such as stock to be used in the manufacture of musical instruments and snow boards,
asmooth finishis desirable (See letter from Batts Patterson Mines dated July 19, 2001).

-43-



Proprietary Information Removed

If this was the case, every softwood lumber component would have to be treated as a different
class or kind of merchandise. Asthe petitioner illustrates,® using a 2x4-inch stud as an example, an 8-
foot stud isaso cut to acertain Sze. Pallet stock, truss components, door frame components, door
jambs, window parts, and flange stock, are al examples of products that are also produced to
manufacturers specifications in terms of qudity and dimensions and delivered to the end user ready for
ingdlation. All of these products are covered by the scope of the order; but under the analysis offered
by the respondents, we would be required to distinguish a separate class or kind of merchandise for
each component based upon szing and shape criteria. Thisis not the fundamenta analysis required by
the statute, nor is such an analysis consstent with the Department’ s practice over the last 20 years.

In conclusion, we acknowledge that SEBF components, like many other softwood lumber
component products, have specific distinguishing attributes. However, based on their physica
characterigtics, we find that the differences between SEBF components and many other products
covered by the scope of the order are not so significant as to warrant separate class or kind treatment.
2. End use

The purchasers of SEBF components are companies that manufacture bedding products that
contain rigid inner frames (e.g., box springs).*® One necessary input of box-spring manufacturing is

SEBF components that are attached (usualy by means of nails or staples) to other components to form

% See Letter from Dewey Ballantine LLP to the Department, dated June 18, 2001, (Public Record No. 309),
at 43.

9 see Letter from Tembec Inc. (Tembec) to the Department, dated May 21, 2001, (Public Record No. 201) at
13. Seealso Sinclar and IPA’s May 21, 2001, Letter.
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the interna frame of the box spring. The respondents claim that SEBF components are pre-
manufactured for such use and that they have no other use than to be incorporated into box-spring
frames. They clam that thisis due to the fact that they are manufactured in odd dimensions and sold
through channds of digtribution focused on bed-frame manufacturers.

The petitioner'® agrees that SEBF components have only one end use -- to become part of a
box-spring or mattress support. Yet, it aso statesthat al softwood lumber components subject to the
order are intermediate products used to produce something else, such as furniture, trusses, or wooden
crates or spools. Asthe petitioner explains, the inputs of these end products are subject to the order,
while the end products are not, and it would beillogicd to treat individua components as separate
classes or kinds of merchandise for every case.

Andyss:

We agree that SEBF stock has a specific and exclusive end use. However, this attribute does
not lead to the establishment of a separate class or kind. Many softwood lumber products subject to
the scope are used in further gpplications. For this reason they are produced to specifications
appropriate for that specific application. For example, “Redl Trim” isa proprietary fascia product
made in custom sizes not duplicated by any other manufacturer in Canada or the United States, yet it is

part of the single class or kind of softwood lumber.*** Alliance Forest Products requested exclusion of

100 see L etters from Dewey Ballantine LLP to the Department, dated September 11, 2003 and June 18, 2001,
letter at 43-44.

101 | etter from Woodtone dated August 16, 2001 at 1-2.
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angle-cut lumber for sheds produced and imported in specific Sizes based on the customers designs
and parts specifications,'® and those products are aso part of the single class or kind of softwood
lumber. Shaker town 1992, Inc. requested the exclusion of certain speciaty cuts of Western red cedar
in specific dimension and grades exclusively dedicated to shingle production. The Department did not
grant this request because the imported materid was still acedar lumber product and did not yet have
the physical characterigtics of the end product.’® Another manufacturer requested exclusion of
softwood lumber products that are going to be used specificdly to manufacture furniture, retail display
shelving, or door sills and frames, but those products are aso part of the single class or kind.***
Numerous other lumber products are appropriately treated, shaped, and sized to be incorporated in
trusses or in wooden crates; till other lumber products will be shaped to become bannisters, spindles,
or moldings. Window and door components are shipped meseting the specific requirements of the
window or door manufacturer, sized and cut to specific lengths and shapes.!®

All these lumber products have very specific dimensons and, in their semifinished state, can be
utilized only in alimited number of applications. Trusses, crates, bannisters, and spindles are outsde

the scope, as we noted above, because these are finished end products. On the other hand, the pre-

1021 etter from Alliance Forest Products dated August 17, 2001.

103} ssues and Decision Memorandum for the Antidumping Duty Investigation of Certain Softwood
Lumber Products from Canada from Bernard T. Carreau, Deputy Assistant Secretary to Faryar Shirzad, Assistant
Secretary for Import Administration, at comment 57, B-17.

104 | etter from Alberta Spruce, dated August 16, 2001.

105 | etter from the Quebec Lumber Manufacturers Association (QMLA) dated August 17, 2001.
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manufactured softwood lumber products which are used as inputs of those products, are not finished
products and, therefore, are included in the scope of the order. In the case of SEBF components, the
same andysi's can be applied -- the end use of the components of al of these products subject to the
order may be specific, but this does not make each product so unique that separate class or kind

treatment is warranted under this Diversified Products factor.

3. Expectations of the Ultimate Purchasers

The respondents contend that manufacturers cannot substitute standard boards for bed-frame
stock. ISPA points out that box-spring manufacturers require specific types of wood (SPF rather than
Southern Y dlow Pine or Douglas Fir) and specific qualities (“nailability,” narrow tolerances and a
certain moisture content).1® The petitioner rebuts that perfect substitutability is not the applicable
standard.’”” It states, for example, that a home builder cannot use an eight-foot stud for framing when
the architectura plans cdl for aten-foot calling, but that does not make eight and ten foot studs
separate classes or kinds of products.

Tembec asserts that the purchasers of bed-frame stock are box-spring manufacturers who are
“not in the lumber business’ and view the wood articles as but one of severad commodities used in box-

soring construction.’® The petitioner notes that truss manufacturers, home builders, furniture

106 See Sinclar and IPA’sMay 21, 2001, Letter at 2-5.

107" see L etter from Dewey Ballantine LLP to the Department, dated June 18, 2001, (Public Record No. 309),
at 45.

108 e L etter from Tembec Inc. (Tembec) to the Department, dated May 21, 2001, (Public Record No. 201),
at 13.
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manufacturers, wood spool builders, etc., could also reasonably claim that they are not in the lumber
business and view the wood products they purchase as merdly a* commodity used in construction.”
The fact that purchasers of bed-frame components or other lumber are “not in the lumber business’ is
certainly not dispositive of the issue of dlass or kind.!*®

Tembec aso Satesthat it isthe expectation of purchasers that radius-cut and square-cut pieces
of bed-frame stock will be used together in the assembly of bed frames''® The petitioner argues that
this consideration may affect the marketing and the shipping of the product, but isirrdevant to a
determination of a separate class or kind.

Andyss:

With regard to the qudity of wood, the preferred quality of wood used for SEBF components
is Canadian SPF, which is the largest represented wood product covered by the order. SPFisclearly
within the class or kind covered by the scope. With regard to the sizing and shaping, moisture content
and tolerance requirements, we view these SEBF component requirements as no different from the
standards which apply to other pre-finished lumber products for use in specific gpplications. For
example, truss components, pallet stock, datsfor crates, and lumber stock for bannisters and spindles,
al require alarge number of specific criteriato fulfill the needs of the ultimate purchaser. Again, as

explained above, just because each end product has its own production-specifications for each

109 see L etter from Dewey Ballantine LLP to the Department, dated June 18, 2001, (Public Record No. 309),
a 44.

10 see L etter from Tembec Inc. (Tembec) to the Department, dated May 21, 2001, (Public Record No. 201),
at 13.
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softwood lumber component, this expectation does not warrant tregting al of the components as
separate classes or kinds of merchandise.

4. Channd of Trade

The respondents claim that SEBF components are sold in a separate channel of trade from
other softwood products -- to asingle class of purchasers, on the basis of annua contracts, without
Ascotll sales, and with no retaill marketing. They are not sold individudly, but they are sold in
combination with other SEBF components. Both Tembec™* and Ahitibi**? sdll the bed-frame
components as separate and distinct products exclusively to box-spring producers. They argue that this
direct and exclusive distribution to box-spring producers congtitutes a unique channel of trade. Abitibi
argues that SEBF components are marketed distinctly from its other softwood lumber products and
have a narrower channe of distribution than that of certain other softwood lumber. 1t States that SEBF
components are not sold to retailers and are generdly sold through annua contracts with fixed prices,
whereas softwood lumber is sold to avariety of buyers, including retailers, is often sold in spot sdes, is

not sold under annudlly fixed contracts, and is subject to a high degree of price volatility.*3

g, at18.

112 see Letter from Abitibi-Consolidated Inc. (Abitibi) to the Department, (Public Record No. 205), dated
May 21, 2001, at 15.

113 Id.
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The petitioner counters thet this channd of ditribution is no more unique than the manner of
trade of other manufacturers, such as truss manufacturers, furniture manufacturers, or boat builders
The petitioner further Sates that Abitibi’s claim that its bed-frame components are sold exclusively to
bed-frame manufacturers through sales agreements that are limited to bed-frame componentsis
unsupported by any evidence and could apply to softwood lumber sold to awide variety of
manufacturers.
Andlysis

Nether Abitibi nor Tembec establishes how its direct distribution of bed-frame components to
box-gpring producersis different from the channels of trade used by lumber producers that manufacture
components of other assembled products and sdll them directly to-manufacturers which assemble the
finished product. Under the scope of this order, we note that flange stock, truss components, pallet
stock, window and door-frame components, furniture components, garage door cores, cedar shingle
blocks for shingle production, finger-jointed stock for recreationd vehicle and refrigerator manufacture,
trellis stock, and box and crate components, among others, have smilar dedicated channels of

distribution to producers of finished products!*®

114 see Letter from Dewey Ballantine LL P to the Department, dated June 18, 2001, (Public Record No. 309),
at 45.

115 See |ssues and Decision Memorandum for the Antidumping Duty Investigation of Certain Softwood
Lumber Products From Canada, incorporated in the Notice of Final Determination of Salesat L ess Than Fair Value:
Certain Softwood L umber Products from Canada, 67 FR 15539 (April 2, 2002), (Decision Memorandum), (Public
Record No. 1304), at Comment 57.
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In our Diversfied Products criteriaandys's, the Department does not establish that a unique
channd of trade exists merely because one product out of many covered by the scopeis sold
exclusvely and directly to one type of customer. When we consider whether the channd of trade is
unique, we compare the way in which the specific product is marketed with the way other productsin
the same class or kind of merchandise are marketed. For example, if bed-frame components were the
only lumber products sold directly to a manufacturer for further assembly, and al other lumber was sold
through intermediaries, the channe of trade for bed-frame components could be considered to be
ggnificant for purposes of our analyss. However, the scope of the investigation includes a number of
other lumber products sold directly to manufacturers as components of specific downstream products.

Furthermore, Canadian softwood lumber manufacturers use a product brochure as a marketing
tool. Abitibi’s product brochure includes SEBF components among the other softwood lumber
products produced by the company, including dimension lumber, studs, boards, finger-jointed products,
furring gtrips, and pallet components.  The product brochure indicates that SEBF components can be
purchased through either the company’s Montred or Vancouver saes offices, just like most of its other
lumber products.*'® Accordingly, thereis clear record evidence that the sdles and marketing of SEBF
components are not distinct from the sales and marketing of other softwood lumber products. Based

on the information provided in the questionnaire responses, it gppears that including SEBF components

16 Apitibi, Questionnaire Response Section A at Exhibit A-23.
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in product brochures that are dso used for sdes and marketing of awide variety of softwood lumber
products is common practice throughout the Canadian softwood lumber industry. XY

The sde of SEBF components to a box-spring manufacturer is not unique for this type of
product. The record evidence shows that many softwood lumber producers sell their product directly
to end users. Alliance Forest Products sdlls angle cut lumber for sheds directly to the shed builder. '8
Window and door components are sold and shipped directly to the makers of windows and doors.**°
Furniture component manufacturers sall and ship their components directly to furniture manufacturers.*
And we could cite many more Smilar examples.

The evidence shows that SEBF components are sold through channels of trade that are very
gmilar to many other channels of trade for lumber components sold directly to a manufacturer of a
downstream product. We, therefore, conclude that the channd of trade for SEBF componentsis not
so different from the channel of trade of other in-scope products to warrant separate class or kind
treatment

5. The Manner in which the Product is Advertised or Displayed

7 see Questionnaire responses, Section A, by Slocan and Canfor (Exhibits A-18 and A-19, respectively).
118 Alberta Forest Products, ibid.

19 OMLA, ibid.

120 Alberta spruce, |bid.
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According to respondents, SEBF component manufacturers use few, if any, printed materias or
other advertising to promote their products.* The respondents claim that the bed-frame industry isa
close-knit business community, characterized by ardatively smal number of buyersand sdlers. Asa
result, sales contracts are made and maintained based on the relationship that develops between
bedframe component suppliers and the box-spring customers. Marketing is done by word-of-mouth.
Abitbi states that its promotional materids identify bed-frame components as distinct products.*? The
petitioner rebuts that the mere existence of marketing materid does not indicate a finding that bed-frame
gock isa separate class or kind. Virtualy al producers must identify distinct products in their
promotiona maerids!?®
Andyss:

The record shows that SEBF components are advertised. Product and sales brochures,
documents that are clearly forms of advertising softwood lumber products, frequently feature SEBF
components in the same way that those brochures festure other softwood lumber products. See eg.,
Abitibi’ s Section A response at Exhibit A-23 (product brochure including SEBF components);
Canfor’s Section A Response at Exhibit A-19 (product brochure including SEBF components);

Slocan’s Section A Response at Exhibit A-18 (product brochure including SEBF components). We

121 See L etter from Abitibi to the Department, dated May 21, 2001, (Public Record No. 205) , at 6.
122 1d. at 15.

123 see Letter from Dewey Ballantine LLP to the Department dated June 18, 2001, (Public Record No. 309),
at 46.
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also note that Abitibi stated on the record that SEBF components “ are produced, advertised, and sold
as bedframe components, not as softwood lumber.”*** Furthermore, ISPA confirmed that SEBF
components are advertised in its case brief dated March 15, 2002. In the brief, 1ISPA described a
trade show held on March 6-9, 2002, in which five exhibitors offered wooden bed-frame components.

Asde from these smilarities, we recognize that the marketing and advertisng approach used for
SEBF components is somewhat different from the mass promotion of high-volume, standardized
congruction-grade lumber because there are no retailersinvolved in the digtribution chain. Given the
wide range of products included in the class or kind of softwood lumber products, many other lumber
products which have the same pre-manufactured qudities and the same type of channe of distribution
(from manufacturer directly to fina user), do not rely on extensive advertisng. For example, Tembec
datesthat it sels flange stock to alimited number of I-beam manufacturers for assembly, to whom it
does not advertise® Similarly, furniture parts, refrigerator stock, and recreationd vehicle products are
other examples of products that are manufactured to exact specifications for limited markets.!%
Therefore, SEBF components are not so different from other in-scope product to warrant the
establishment of a separate class or kind of merchandise.
Concluson

We examined SEBF components under the five Diversfied Products criteria We found that

there were minor differencesin physical characteristics between SEBF components and other softwood

124 | etter from Arnold and Porter, dated August 7, 2001.
125 See Letter from Tembec to the Department, dated May 21, 2001, (Public Record No. 201), at 10.

126 See Decision Memorandum at comment 57.
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lumber components, but they were not sufficient to offset the basic smilarities. We found thet the
ultimate use was unique, but not dissmilar from the unique ultimate use of other softwood lumber
products. Furthermore, we found that the degree of “pre-manufacturing” for a specific application
found in SEBF components is common to many other products included in the class or kind. We found
that the level of expectations of the ultimate user dso issSmilar to the expectations of the users of many
other productsin the class or kind. We found that the channel of distribution used by SEBF component
manufacturersis very smilar to the channd of distribution used by other lumber product manufacturers,
whose products are included in the class or kind under the scope. And findly, the marketing and
advertizing practices of SEBF component manufacturers were different from those of congtruction
lumber producers, but no different from those followed by the manufacturers of smilarly-stuated
lumber products aso covered by the class or kind.

For these reasons, we concluded that under none of the above criteria could we find a clear
dividing line warranting the establishment of a separate class or kind for SEBF components.
. Respondent-Specific | ssues

Abitibi

A. Collapse of Abitibi and Scieries Saguenay Ltd. (SSL)

The Pand found that the Department should not have collapsed Abitibi with SSL because the
potentia for circumvention of the antidumping order was negligible. More specificdly, the Panel found

alow likdlihood of circumvention because of, inter dia, SSL’ s low production capacity. The Panel
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remanded the case to the Department in order for the Department to exclude SSL from the findings
pertaining to Abitibi (i.e., not collapse them).

In order to excdlude SSL from the findings pertaining to Abitibi the Department will notify the
Bureau of Customs and Border Protection to gpply to SSL the “dl-othersrate” caculated in this
redetermination. Because SSL’s sdles represented such a small percentage of salesin relation to
Abitibi’ s sdes, the Department did not require SSL to report its salesin the origind investigation. As
such, the Department has not had to make any adjustment to Abitibi’ s calculation based on the Panel

Decisionthat the Department may not collgpse SSL and Abitibi.

B. Abitibi’s Stock Options Redemption Costs

The Pand concluded that the stock option redemption costs could not be included in Abitibi’s
COPand CV. Specificdly, the Panel found that because the stock options were granted before the
PO, the redemption should be excluded from the COP and CV for subject merchandise. The Pandl
remanded the case to the Department with instructions to exclude the stock option redemption costs
from Abitibi’'s COPand CV.

The Department has removed Abitibi’s stock option redemption costs from Abitibi’s COP and
CV.

C. Abitibi’s Trim Blocks

In the origind investigation the Department alowed Abitibi to report trimblocks as by-products
and alowed another respondent, Canfor, to report trimblocks as subject merchandise. The Panel

found, consstent with the Department’ s request, that the case should be remanded to the Department
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in order to develop a consistent trimblock reporting requirement. However, the Pand found that

because Canfor had not challenged the Department’ s Find Determination the only manner in which to

develop a consstent reporting requirement was to have Abitibi report trimblocks in the same manner as
Canfor.

The Department has reclassfied Abitibi’ s trimblocks as subject merchandise. Similar to
Canfor, for the purposes of alocating costs to the subject merchandise, the Department has treated
trimblocks as co-products rather than by-products. As such, we reduced Abitibi’ s by-product offset
for the sdles of trimblocks and included the sales value of trimblocks in the redllocation of coststo all
products.
Tembec

D. Tembec's Cost of Wood Chips

In calculating COP or CV, the Department will offset the cost calculations by the amount of
income derived from the sale of by-products produced as a result of the production of the subject
merchandise. In this case, the production of softwood lumber resultsin the fabrication of wood chips.
It isthe sdle of these wood chips which the Department then used inits calculations to offset the costs
of production for softwood lumber. The Department used Tembec'sinternaly set inter-divisond
vauation of wood chips to caculate the by-product offset in this case. Tembec disputes this vauation
methodology and argues that the Department should have used a“market value” instead of the actud,
recorded amount of income received from the inter-divisona sale of wood chips as reflected in

Tembec's books and records.

-57-



Proprietary Information Removed

Overdl, in dedling with by-product revenue offsets, the Department is guided in its practice by
the following policies. In the process of manufacturing the subject merchandise, by-products are
produced, which are subsequently sold to other corporate divisons, affiliated companies, or unaffiliated
companies. Specificaly, wood chips are sold interndly to other divisons, affiliated pulp mills, and
unaffiliated pulp mills, thus reducing the lumber’ s production cost. Thus, it is necessary for the
Department to review the trestment of by-products, and their vauation, in order to determine the cost
of production of lumber.

In the case of a by-product offset resulting from a sale by a saw mill to an unaffiliated
purchaser, the andysisis smple. The Department ensures that the amounts were actualy received and
recorded in the records of the producer.**” The other two scenarios, by-product offsets resulting from
asdetoagder divison (such as here with Tembec) and by-products sales resulting from asaleto an

afiliated company (i.e., a ssparate legd entity), are more complex.'?®

127 |ntheinstant case, all six producers made sales to unaffiliated purchasers and Commerce used those
values for the Final Determination.

128 |t isimportant to distinguish the issue in each of these settings, which is framed by the corporate
structure, and the nature of a by-product.

In the case of internal transfers between divisions (e.g., Tembec), the question is whether the internal
transfer price of the by-product recorded in the records of the producing division reasonably reflects an amount that
insures that the actual cost of producing the main product is obtained. Thistransfer price concept can be more
easily understood conceptually in a situation where the producer of the subject merchandise receives araw material
from asister division. In that situation, the Department’ s standard practiceisto use the suppling division’s actual
cost of production and to remove any inter-divisional profit or loss.

In the case of salesto affiliated companies (e.q., West Fraser), the question is whether those sales reflect an
arm’ s-length market price, inclusive of profit, unaffected by the affiliation between the buyer and seller. Again, to
illustrate using a situation where the producer of the subject merchandise receives araw material from asister
division, if the transfer price is below amarket (i.e., arm’ slength) price, the Department would replace the transfer
price with the market price, since the use of the transfer price would understate the cost of the subject merchandise.
In cases like this one of aby-product offset, it isthe same principle.
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The statutory provision, 19 USC 81677b(f)(1)(A), directs the Department to calculate COP or
CV using "codts, . . ., based on the records of the exporter or producer of the merchandise, if such
records are kept in accordance with the (GAAP) of the exporting country, . . ., and reasonably reflect
the costs associated with the production and sale of the merchandise” The Pandl noted thet this
provision applies to the costs associated with the production of the subject merchandise and, thereby,
as an offset to the cost calculation. The Department should use the figures reported in a company's
books and records to vaue a by-product, provided that the inter-divisona vauation of the by-product
reflects a company's "actud™ codts, exclusive of profit. Thus, upon remand, the Pand directed the
Department to a) clarify the reason the Department believed the transfer prices between Tembec's
British Columbia (BC) sawmills and pulp-mills were "reasonable surrogate(s) for the actual cost of
wood chips, b) determine the average profit by Tembec on its sdles of wood chips to unaffiliated
purchasers, ¢) provide areason why the Department's conclusion did or did not result in an adjustment
to transfer prices to more accurately reflect COP of wood chips, and d) clarify how this profit factor
was taken into account with respect to the COP in divisond sdlesin Eastern Canada
In thisinvestigation, the transactions in dispute were inter-divisond transactions, reported by

Tembec in its own books and records. |In accordance with 19 USC 81677b(f)(1)(A), the
Department’ s general presumption with respect to inter-divisond transactions, such as those between
Tembec's sawmills and pulp-mills, is that the valuation of a by-product reported in the books and
records is the appropriate value to use in its cost calculations, unless other evidence exists on the record

to question the reasonableness of that value.
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Tembec, for its part, during the investigation, claimed that the vaues it assigned to wood chips
were unredidicaly low. Rather than providing any information to support its clam, however, it rdied
upon the fact that its sswmills sold wood chips to unaffilisted purchasers for higher prices. This
differencein price, done, Tembec argued, was proof that the inter-divisond figures were unreasonable.
Asthe Department articulated in itsinitid brief to this Pand, in calculaing a company’s COP, the
Department’ s practice isto vaue inter-divisond transfers at the supplying divison’s actua cost of
producing such inputs -- which may be lower than amarket vaue, given the existence of profit. The
same can dso be sad of the inter-divisond vauations of cost calculation offsets, including the vaue of
aby-product offset: amarket vaue for that by-product may, by its very nature, be greater than the
cost of producing such a by-product. Thus, the mere fact that Tembec's “market value” was greater
than itsinter-divisond transfer prices for wood chips did not, in and of itsdf, cal into question the
reasonableness of the value on Tembec’ s books and records. Furthermore, Tembec’s mere claim that
these vauations were “arbitrary,” without any further record support, did not undermine the
reasonableness of the figures on its books and records, because such statements could be salf-serving,
asthe larger the by-product offset, the lower arespondent’'s COP and CV (and therefore, the lower
the dumping margin).

Thus, asthe Panel has indicated, the only remaining issue was whether Tembec' s inter-
divisond transfer prices were so unredlistic, as Tembec argued, that the record would support its clam
that these values were arbitrary. Had the value of by-products reflected an actual COP, thisissue

would not exist. The Department would just apply the actua cogt, as directed by the satute.
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However, by-products, by their very nature, have no separately identifiable costs associated with their
production. Therefore, the Department was left with no aternative but to compare the weighted-
average wood chip transaction price between Tembec divisions and the prices of wood chips sold to,
or purchased from, unaffiliated parties, and determine whether the difference between these two values,
in light of al other factua information on the record, warranted a finding that Tembec’ s recorded values
were unreasonable and, therefore, unusesble.

The Department verified that the welghted-average sales price between Tembec' s BC divisons
was CN$ [ ] during the POI, while the weighted-average sdes price to unaffiliated parties was
CN$|[ ] during the same period, a difference of [ ] percent. Thus, Tembec's“average
profit” on sdes of wood chipsto unaffiliated partieswas | ] percent. The Department aso
verified that the weighted-average sales price between Tembec' s Eastern Canadian divisons was CN$
[ ] during the POI, while pulp mill purchases from unéffilisted Eastern Canadian suppliers was
CN$|[ ] during the same period, adifferenceof [ ] percent. We note that Tembec's Eastern
Canadian divisons had no sdles of wood chips to unaffiliated parties.

While the difference between Tembec' s BC market vaue and inter-divisiona transactions may
seem large a fird glance, the difference gppears far less sgnificant compared to the prices for which the
other respondents sold their wood chips during the POI. For example, Abitibi sold chipsto unaffiliated
partiesfor only [ ] than it sold wood chips to affiliated parties, while Socan, on the
other hand, sold wood chips to unaffiliated parties for prices| ] than the amount it

charged affiliated parties. Weyerhaeuser sold chips to unaffiliated parties for prices that were
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[ ] than the prices it charged affiliated parties, while Canfor and West Fraser actudly
sold wood chips to unaffiliated parties for
[ ], than the amount they charged
dfiliated parties®

Severd factors can explain the variations in price provided here. The percentages can differ
widely because of the wood species, the quality of the wood chips, the physica proximity of the wood
chip suppliers and purchasers, and supply and demand market forces. In addition, dl of these listed
comparisons involved affiliated and unaffiliated parties, while Tembec actudly hed inter-divisond
transactions. All of this must also be taken into congderation with the fact that by-products, by their
nature, have no separatdy identifiable actud COP and, therefore, vauation both within and outside of
the corporate structure, is|eft to a determination of the partiesinvolved in the transactions without a
cost basis.

In light of these factors, the precise determination of an “average profit” redlized from the sde
of aby-product “normaly” earned by any producer of subject merchandise is virtualy impossible.
Here, the Department found differences between the “market value® (unaffiliated sales price) of wood
chips and non-market value (affiliated transfer price) wood chips which were dong awide range of

prices, both larger and smdler than that of Tembec.

129 see Abitibi Response to Section D of the Questionnaire, dated July 23, 2001 (Public Record No. 475),

Annex D2 and Supplemental Volumell of 111, Annex 8; Canfor Response to Section D of the Questionnaire, dated
July 23, 2001 (Public Record No. 476), Exhibit 5; Slocan Response to Section D of the Questionnaire, dated July 23,
2001 (Public Record No. 481), Volume 1V, Exhibit D-3; West Fraser Response to Section D of the Questionnaire,
dated July 23, 2001 (Public Record No. 479), Appendix 2; and, Weyerhaeuser Response to Section D of the

Questionnaire, dated July 23, 2001 (Public Record No. 478), Exhibit 5 of Volume 1.
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Thus, the Department’ s andlysis relied upon three factors.

Firdt, consstent with its statutory obligations, the Department presumed that Tembec's
recorded by-product, inter-divisona values were rdiable, barring information on the record indicating
that these figures were unreasonable.

Next, the Department noted that the “market values’ for Tembec's by-products were greater
than itsinter-divisona vaues, a digtinction that was expected in light of the standard rlationship
between the cogts of production and market vaue of products, given the existence of profit. Aswe
explained, this difference in price exists for cost offsets aswell as actua codts, even though the
existence of “profit” doesn't easily apply in the context of by-products, because by-products have no
actud underlying COP.

Finaly, the Department looked to the experience of other respondents of the investigation to
determineif the difference between the prices Tembec charged unaffiliated purchasers of wood-chips
and the prices Tembec's sawmills charged its own pulp-mills was “reasonable.” Given the vast array of
pricing experiences between the different respondents, the Department determined that the differences
in price, in both BC and Eastern Canada, were reasonable.

Thus, the Department determined the inter-divisiona values Tembec recorded in its own books
and records were reasonable, and it applied these values as the by-product offset for purposes of those
inter-divisond transactions.

E. Tembec’'s G& A Expenses
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The Department is required by statute to calculate a respondent’s costs “normally” based on
that party’ s books and records,

if such records are kept in accordance with the generdly accepted accounting principles

(GAAP) of the exporting country, . . ., and reasonably reflect the costs associated with the

production and sale of the merchandise. The administering authority shal consider

al available evidence on the proper dlocation of cogts. . . .
19 USC § 1677b(f)(1)(A). During the investigation, Tembec provided the Department with its audited
financia statements, which included Tembec’'s company-wide G& A expenses. Accordingly, the
Department then took Tembec’ s audited figures and used them to caculate the G& A expensesfor the
production of Tembec’s subject merchandise during the POI. More specificdly, the Department
looked to Tembec’s company-wide G& A expenses and dlocated the total G& A proportionally to
subject merchandise using aratio.**

Tembec isalarge, multi-national corporation. Its corporate structure is divided in such away
that, although there is one Chief Executive Officer and one Board of Directors, there are multiple,
business-specific divisons (i.e,, forest products, pulp, paper, paperboard, chemica and other

products). One particular division specificaly covers forest products.®* During the investigation,

Tembec explained to the Department that it interndly ca culates many expenses on a divison-specific

130 10 derivethisratio, the Department took Tembec’ s overall G& A expense figures and divided them by
the total cost of goods sold of all Tembec’s merchandise. Thisratio was then multiplied by Tembec’s cost of
manufacturing of only the subject merchandise. The result was a proportion of G& A allocated to Tembec’s cost of
manufacturing the subject merchandise.

131 See Tembec Response to Section A of the Questionnaire, dated June 22, 2001 (Public Record No. 328)
(Tembec Section A Response): Tembec's 2001 Annual Report at p.65 listing the corporate officers and Board of
Directorsand at p. 38-39 listing the business segments within the company.
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level, including what it termed “divison-specific G&A.” Thus, it argued that the Department should not
cdculate G&A proportiondly through its standard methodology, using the information derived from
Tembec' s audited financia statements but, insteed, it should use the figures reported by the Forest
Products Division.**

During the investigation, the Department conducted a verification of Tembec's books and
records. For purposes of G& A expenses, the Department verified Tembec' s audited company-wide
books and records.** With respect to Tembec's “divisiond” G&A figures, the Department verified 1)
that each of the five divisions did indeed report a particular figure which it labeled “G&A” and that 2)
the total combination of these figures together equaled the amount Tembec reported for the company
overdl initsfinancid statements>*

The Pand has remanded this matter to the Department, ingtructing the Department to “explain
its reasoning that concludes, based upon consideration of the entire record, that the calculation of the
G&A ratio a the corporate level, contrary to the verified records of the company, accurately reflects, .
.., the cogt of production of the subject merchandise.”

G&A expenses are, by their nature, gpplicable to a company asawhole. Theterm G&A
encompasses awide range of costs which are used for genera management and administration. For

example, the sdlaries of the upper management and administrative staff of the company, computer

132 Tembec Case Brief at p. 11-12.

133 See Cost Verification Report for Tembec, Inc. in the Antidumping Duty Investigation of Softwood
Lumber from Canada, dated January 29, 2002, (Public Record No. 1138) (Tembec Cost V erification Report) at 26.

134 See Tembec Cost Verification Report, Cost Verification Exhibit 20, (Fiche # 895, Frame #40).
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sarvices, the lega expenses paid by the company to prevent legal mishaps or defend the company if
litigation arises, and insurance cogs are dl examples of G& A expenses. Two factors bind al of these
expensestogether: they areal genera in nature and they are dl associated with a specific period of
time. G&A expenses, in other words, are NOT associated with the production of a particular product,
by the very definition of the term.

Tembec's response is that such a technicdity does not prevent its own interna accounting from
gl applying G&A to its particular divisons. As Tembec explains its accounting methodology, it has
“G&A” cogts which relate to the production activities of aparticular divison and, in addition, a
proportion of company-wide G& A is paid by each division.’®* Tembec then adds these two figures
together, and thisis the figure Tembec proposed the Department use.

The Department consdered the clams made by Tembec in light of the divisond data on the
record during the investigation, and determined it preferable to use the G& A figures appearing in
Tembec's audited financid statements. The Department made this determination based upon the lack
of record evidence supporting Tembec's claims and the existence of evidence supporting the use of
Tembec’'s company-wide data. 19 U.S.C. 8 1677b(f)(1)(A) provides that the Department will use
information on a company’ s books and records, provided those books and records are kept in

accordance with the country’s GAAP.

135 Id.
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The Department has a higher level of assurance that a company’ s books and records are kept
in accordance with GAAP if those books and records have been audited. In the case of Tembec, the
auditor’ s report that accompanied its financid statements explained that the auditor had audited “. . . the
consolidated balance sheets of Tembec, Inc. and the consolidated statements of operations, retained
earnings, and cash flows. . . ."** Financid information for each division appearsin anote to the
financid statements but this segment informeation was not specificaly mentioned in the auditor’s
report.*” Thus, the auditors only reviewed and confirmed that one set of G& A figures was consistent
with Canadian GAAP -- those company-wide figures gppearing in Tembec's Financid Statements.
Accordingly, pursuant to the requirements of 19 U.S.C. § 1677b(f)(1)(A), the Department used the
company-wide figuresin its calculations.

With respect to the Pandl’ s directions, we note that neither the cost verification report, nor any
other part of the case record, indicates that the forest product division G& A was verified.**® During the
on-Site verification, Tembec provided no evidence that the division-specific data at issue had been
audited and/or were in accordance with Canadian GAAP. The Department never reviewed a* break
down” of the various expenses which were included within Tembec's overdl divison-specific “G&A”
expenses, never reviewed the methodol ogies Tembec used to alocate and calculate these expenses,

and never reviewed these cdculationsin light of the same or smilar calculations alegedly being madein

136 Tembec's 2000 Financial Report at 29 (“Auditor's Report”). See Tembec Section A Response.
187 Id. at 44-45 (* Segmented Information”).

138 See Tembec Cost Verification Report at 26.
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the other Tembec divisons. In short, the Department knows very little about these expenses Tembec
clams should be usad inits caculations. Furthermore, even if we were to verify the accuracy of
Tembec' s dlocation, it is not gppropriate for purposes of calculating G& A expenses. As explained
above, G& A expenses are period costs that relate to the company as awhole, not to any particular
divison.

Thus, Tembec' s division-specific figures were not audited nor were they supported a
verification. Furthermore, even if Tembec were to claim that the division-specific information was
consistent with GAAP, thiswould not mean that this information was necessaxily religble for purposes
of the Department’ s calculations. The Canadian Ingtitute of Chartered Accountants (CICA) establishes
Canadian GAAP. The CICA Handbook section 1701 titled “ Segment Disclosures’ articulates
Canadian GAAP s gpproach to division-specific reporting of various expenses. Section 1701 indicates
that since the objective of segment information isto report results as reviewed by the chief operating
decision maker to make business decisons, the information should be reported on the same bass asiit

is reported interndly, even if it is not in conformity with GAAP or the accounting policies used in the

consolidated financia statements.™* In other words, Canadian GAAP does not require that “ division-

specific” information reported in afinancid statement be congstent with Canadian GAAP.
From apractica perspective, the CICA treatment of such information makes sense.
Accounting classfication and alocation problems are inherent in segment reporting. Anissuein

determining the profit and loss in segment reporting is how to alocate common costs that are operating

139 See “Financia Reporting Release,” PriceWaterhouseCoopers, December 1998, at 2.
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expensesincurred by the company that benefit more than one operating segment. These costs are
reported in segment information only if they are alocated in the reports provided to management.
Genera corporate expenses incurred for the benefit of the corporation as awhole, which cannot be
specificaly attributed to any segment, are therefore not reported in segment information. Accordingly,
acompany cannot be expected to calculate its “genera” expenses on adivison-specific leve.

Tembec's proposed methodology contradicts the general nature of G& A expenses, and is
based on the falacious assumption that general costs are incurred on adivisond rather than a
company-wide basis. The Department disagrees with Tembec that G& A expenses can be attributed to
segments of the business such as forest products because, by their very nature, these costs cannot be
directly attributed to individua segments.

Tembec s division-specific figures are unaudited and its caculations are unverified. On the
other hand, Tembec' s company-wide G& A data were audited, consistent with Canadian GAAP,
verified, and reliable. Thus, for purposes of this case, the company-wide G& A data were superior.

As the Department explained in its Find Determingtion and in its brigfing to the Pand, asa
policy matter, the Department prefers to use company-wide G& A datain every investigation for
purposes of its calculations, because G& A expenses are not associated with production of a particular
product, such datais reliable and accurate, and parties benefit from a predictable methodology.
Tembec's proposed change in that methodology is unsupported by the facts of the record and would, in
fact, result in more uncertainty, not less, as Tembec claims, in the Department’ s conclusions. The

Department’ s slandard methodol ogy isin accordance with the statute' s requirement that the
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Department use actual data pertaining to the production and sales of the FLP, is predictable, consistent,
and avoids digtortions that may result if, for business reasons, greater amounts of company-wide
generd expenses are alocated disproportionaly between divisons. Thus, for dl of the reasons sated
above, the Department has concluded, based upon consideration of the entire record, that the

caculation of the G&A rétio at the corporate level, consgtent with the verified records of the company,

accurately reflects the COP of the subject merchandise.

F. Tembec's Ministerial Error Allegation

The Pand remanded this case to the Department with instructions thet the Department explain
why itsfind decison did not contain aministeria error with respect to the caculation of Tembec's
credit expenses concerning Canadian-dollar denominated sdles. If, however, there is such an error,
address whether the Department is under amandatory duty to correct the error. We continue to
maintain that the “errors’ adleged by Tembec in its briefs before this Panel are not errors. However,
upon consderation of comments filed by Tembec addressing this remand, the Department recognizes
that itsinitia caculations regarding U.S.-dollar denominated sdes made for the find determination were
correct. Accordingly, the Department is now correcting an error made in the amended final
determination, the result of attempting to correct an error where none existed. Specificaly, Commerce
is changing two lines of computer programming language: line 159 of the comparison market program
and line 1981 of the margin program. The respective lines of programming are“IF GRSUCRH =
‘USD’ THEN CREDITH=CREDITH/1.5" and “IF GRSUCRU =‘USD’ THEN

CREDITU=CREDITU/L5". This programming language limits the correction to sdles denominated in
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U.S. dollars, in accordance with record information. See Exhibit 1 for pages from the computer
program which show this change.

Asfor the errors dleged by Tembec before this Pand, relating to Canadian-dollar denominated
sdes, the Department has not made any corrections because it continues to hold that to make the
changes suggested by Tembec would creste errors where no errors exist. As verified by the
Department, during the investigation, Tembec incorrectly overstated credit expenses reported on its
U.S. dollar-denominated sales by afactor of 1.5, by converting credit value on U.S.-dollar
denominated sales to Canadian currency.** The Department thus modified these caculationsto
correct thismistake. On April 8 and 9, 2002, Tembec and the petitioner both filed alegations aleging
that the Department had made aminigterid error in these modifications. The parties aleged that the

Department made an error in that it divided the credit expense by 1.5, (Tembec’s average exchange

rate during the POI from Canadian to U.S. dollars), rather than multiplying the credit expense by that
same figure.!#
The Department agreed with the parties that aministeria error had been madein its attempt to

correct Tembec' s origind mistake. Anayss Memorandum of Tembec to The File From Christopher

140 Specifically, as stated on page one of the Department’ s January 31, 2002 sales verification report, “{o} n

sales where the credit expense was denominated in U.S. dollars Tembec erroneously used a conversion factor
designed to convert from Canadian to U.S. dollars.” Memorandum From Charles Riggleto Gary Taverman Re: Sales
Verification Report, dated January 31, 2002, at 1 (emphasis added), (Public Record No. 1149). It was clearly the
Department’ s understanding that the scope of the problem was limited to U.S. dollar-denominated sales, a
conclusion that was not challenged by the respondent upon the release of the report.

141 | etter from Petitioner to the Department Re: Tembec Inc. Ministerial Error Corrections, dated April 9,
2002 (Public Record No. 1364) at 2-3; Letter from Tembec to the Department Re: Clerical and Ministerial Errors, dated

April 16, 2002 (Public Record No. 1380) at 2.
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Riker, dated April 26, 2002 (Public Record No. 1392). It, therefore, revised its calculations by
multiplying the credit field by afactor of 1.5 for U.S. dollar-denominated sales in both the U.S. and
Canadian market datasets. Thiswas the correction suggested by both petitioner and Tembec.
On May 1, 2002, the Department released disclosure materids to Tembec, indicating the

changes that it would be making to its cculaionsin the Find Determination'** Tembec filed an

untimely submission with the Department aleging aclerica error with respect to the credit vaue on
Canadian-dollar denominated sales, which the Department rejected pursuant to section 351.224(c)(2)
of itsregulations**® Tembec's proposed correction then was the same modifications it proposed to the
Pand inits Brief. While the Department regjected this error dlegation as untimely, it aso maintained that
no error existed with respect to Tembec's Canadian-dollar denominated sales.

Tembec has suggested that line 1981 should be written “IF GRSUCRU NE ‘USD’ THEN
CREDITU=CREDITU/15." Such achange in the computer program would result in two things: (1)
U.S. dollar-denominated credit values would not be modified, although this is where the problem arose
from verification and (2) Canadian dollar-denominated credit values would be reduced by a factor of

1.5. In other words, where a problem existed, i.e., with respect to U.S.-dollar denominated sales,

142 | etter from Charles Riggle to All Interested Parties re: Clerical Errors and Amended Final Determination,
dated May 1, 2002, (Public Record No. 1394); see also Package Tracking Form, dated May 1, 2002 (signed by

Armando Taborgaat 11:42 a.m. - one of several attachmentsto the clerical error letter, specifically found on
microfiche at Fiche #378A, Frame #02).

143 | etter from the Department to Tembec Re: Clerical Error Submission Rejection, dated May 14, 2002,

(Public Record No. 1394) (one of several attachmentsto the clerical error letter, specifically found on microfiche at
Fiche# 378A, Frame #36).
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Tembec would prevent the Department from modifying its caculations, and where no problem exigts,
i.e., on Canadian-dollar denominated sales, Tembec would then creste a new problem.

Initsreply brief before the Pand, apparently recognizing the flawsin its proposa, Tembec
presented an entirely new argument, suggesting that the Department instead recal culate Tembec' s credit
expenses using interest rates from its April 15, 2002, submission.*** In making this argument, Tembec
dtates that the Executive Committee, in its October 21, 2002, reply brief before the Pandl, suggested
the same recaculation. In fact, the Executive Committee stated in that brief (at 22) that it “continuesto
believe that the Department did not make such an error,” referring to Tembec' s ministerid error
dlegation, and it only suggested the reca culation as a means of closing any protracted debate on the
subject. The Department is not making any changes because there is no methodologica error with
respect to Tembec' s interest rate used. Moreover, the Department verified that credit value was
reported correctly in Tembec's home market sales database with respect to Canadian-dollar
denominated sales. Thus, no error exists with respect to credit on these sdes. Furthermore, Tembec
has not commented on these issues in response to the Department’ s draft remand.

However, Tembec did file comments on the Department’ s draft remand whereby Tembec now
argues that the Department’ s correction of Tembec’s U.S.-dollar denominated credit expense was
appropriate in the final determination. The Department agrees and has recal culated Tembec's credit
expense on U.S-dollar denominated saes, as explained above.

West Fraser

144 See Tembec’ s Reply Brief.
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G. West Fraser's Sales of Wood Chips to Affiliates

With respect to West Fraser MillsLtd., the Pand remanded the determination to the
Department with ingructions to consder West Fraser’ s de minimis argument concerning wood chips on
the merits. The Pand further instructed the Department, in so doing, to further consider the cumulative
effect of two related issues that implicate the quaity of West Fraser’ s unaffiliated sales data for wood
chips. whether the timing of the unaffiliated sales (in the earlier part of the POI) and the presence of the
long-term contract, together with the asserted de minimis quantum of sales, cause the unaffiliated sales
data to be not fairly reflective of the pricesin the POI. The Department’s consideration of these issues
in light of the Pand’sindructions is explained below.

In gpplying section 773(f)(2) of the Act, the Department normally compares the transfer price
received by the respondent to the price that a respondent receives directly from an unaffiliated party for
by-products because it represents the respondent’ s own experience in the market under
condderation.*® If the respondent does not sall its by-products to unaffiliated parties, the Department
then compares the transfer price to the price a which the affiliated party purchased its by-products
from unaffiliated suppliers. If thisisaso not available, then section 773(f)(2) dlows the Department to
base the market price on other reasonably available information, e.g., prices to and from other partiesin

the market.

145 As explained in section D above, the issue between affiliates making salesisto ensure that these sales
reflect an arm’ s-length price.
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In the case of West Fraser, its BC mills did in fact have sdes of by-products to unaffiliated
partiesin BC. Asthisisthe Department’ sfirst preference in establishing a market price, those saes
have been used to judge the arm’ s-length nature of West Fraser’s sales of wood chips.

West Fraser argues that the Department should not use the sales of wood chips from its BC
mills to unaffiliated parties because they are de minimis in quantity. Further, West Fraser argues that the
majority of the unaffiliated sales in question were made during the first two months of the POI, when
chip prices were at their lowest, and subject to the constraints of along-term contract. Asthe panel
has noted, West Fraser concludes that these factors together cause the unaffiliated sales datato be
unreflective of prices during the POI, and thus are unable to provide the substantia evidence needed to
support the Department’ s findings. Upon remand, the Pand ingtructed the Department to further
consder the effect of these two related issues and their impact on the usability of West Fraser’s
uneffiliated sales data

As explained below, the Department finds that West Fraser’ s sdes to non-affilistes were
sufficient in number or quantity and were at market prices. Moreover, these sleswere not
compromised by the fact that some of them were made early in the POI or subject to theterms of a
long-term contract. As such, the Department determines that West Fraser’s sales of wood chipsto
unaffiliated parties were the best benchmark for West Fraser’s effiliated sales.

In gpplying its normal methodology, the Department seeks to “ establish that sales to unaffiliated
purchasers are sufficient in number or quantity sold to serve as a benchmark for testing affiliated party

transactions.” Preambleto 19 CFR 8§ 351.407, 62 FR 96, at 27355 (May 19, 1997). If the
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Department finds that those sales are “ sufficient in number or quantity,” then they areused asa
benchmark. These are questions of fact, rather than law. Here, the Department isfollowing its
standard practice.
The Department’s normal practiceisto use acompany’s unaffiliated sales data, where such

dataare available. In Pure Magnesum From Isradl, the Department was faced with the Situation where

the respondent had sales to both affiliated and unaffiliated parties— in other words, exactly the same
scenario as West Fraser. The Department concluded:

When arespondent sdlls the same byproducts to affiliated and unaffiliated parties at
different prices, the Department considers the prices received from unaffiliated parties
by the respondent to be at arm's length. In this case, the average sdle price of chlorine
charged to the affiliated party exceeded the average sale price charged to the
unaffiliated parties. Thus, for the final determination, we used the average sde price of
chlorine received from unaffiliated parties to caculate the byproduct offset to
production costs. (Emphasis added). 4

The Department’ s practice as stated above is to use a company’s own saes to unaffiliated
parties. If the Department finds the numbers or quantity of sales insufficient, those sales will not be

used. In Porcdain-on-Sted Cookware From Mexico: Fina Results of Antidumping Duty

Adminisirative Review, 63 FR 38373, 38376 (July 16, 1998) (Comment 2), the Department stated

that “we decline to find thet the prices for Cinsa's minimal purchases of ename frit from an unaffiliated
producer are an appropriate basis for determining whether their purchases from ESVIMEX reflect fair

market prices” That case dates that the “minima purchases’ were business proprietary information.

146 See Notice of Final Determination of Sales at L ess Than Fair Value: Pure Magnesium From Israel, 66 FR
49349 (September 27, 2001) and accompanying Decision Memo at Comment 6.
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However, we note that thisisthe only case where otherwise commercid saes were found to be
insufficient. Theword “minima” means. “condgtituting the least possible in size, number or degree™’

19 C.F.R. § 351.403 (c) dlowsthe Department to use salesto an affiliated party “. . . only if
satisfied that the price is comparable to the price a which the exporter or producer sold the FLPto a
person who is not ffiliated with the seller.” Thisrule relates to use of affiliated sales for purposes of
assessing NV, but the concepts are the same as those for assessing affiliated sales for cost purposes. In
the Preamble to this regulation, the Department explained its practice in determining whether affiliated
sdes can bevdid asfollows:

{ T} he appropriate means to make this determination is by comparison to known arm's

length prices. In order to perform such an arm's length test, the Department first must

establish that salesto unaffiliated purchasers are sufficient in number or quantity sold to

serve as a benchmark for testing affiliated party transactions. |f sdesto unaffiliated
purchasers are insufficient, we smply will not use sdesto affiliated purchasers. . . .

62 FR at 27355 (May 19, 1997) (Emphasis added).
Underlining the fact that commercidity is the primary focus of determining whether prices are

“usudly reflected” in the market, rather than arigid numerical test, in Mannesmannrohren-Werke AG v.

United States, 77 F. Supp. 2d 1302, 1307 (CIT, 1999), the Court was faced with an appedl involving
acompany that had both affiliated and uneffiliated sdes. The Department had found that input sales
between Mannesmann and its reated affiliate HKM did not reflect market vaue, so thet the
Department, pursuant to 8§ 773(f)(2) and (3) of the Act, 19 U.S.C. 8§ 1677b(f)(2) and (3) (1994), used

market prices to vaue the inputs purchased from the affiliate HKM, and, in turn, to caculate

147 \Webster's Third New International Dictionary (unabridged)(1986), Volume 2, page 1438.
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Mannesmann's COP. “Finding the price paid to the non-affiliated party to be 30.9 % higher than the
price paid to HKM,” the Department had increased the transfer prices reported for all HKM billet
sdes to Mannesmann by 30.9% to gpproximate market vaue.” 1d. Indeed, the Court confirmed the
Department’ s use as the market price benchmark of a small amount of input -- asingle sae -- sourced
from anon-affiliated supplier, which data formed the amount of the revison in the prices of affiliated
sdes Ina“factsavailable’ context which would not affect the nature of the test gpplied, the Court
found that this approach was rationally related to the purpose of establishing an army’ s-length value.
“The Department did no more than use available record evidence of amarket price to help it
gpproximate other market prices” 1d. at 1319. The same approach is appropriate here.

The use of unaffiliated sales“ sufficient in number or quantity” is a sengble benchmark test used
by the Department, and was employed in the case of West Fraser dso. 1n absolute terms, West Fraser
had substantial sales of wood chips to unaffilisted parties, with a Sgnificant tonnage and a Sgnificant

commercid vauel®

148 5ee Memorandum to Neal M. Hal per through Michael P. Martin from Tgjia Slaughter: Verification

Report on the Cost of Production and Constructed Value Data Submitted by Canfor Corporation, dated February 4,
2002 (Public Record No. 1160) (Canfor Cost Verification) at 23 (Exhibit 2 to West Fraser’ s Brief).
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Rather than address these unaffiliated sales and to prove somehow that West Fraser's
unaffiliated saes pricing is not a market value ™ or that the sales were otherwise not commercid,*>°
West Fraser argues that its sales should have been considered de minimis.

West Fraser ventures far afield seeking support for its de minimis theory. However, though
West Fraser cited section 351.413, the Department’ s regulations make clear that West Fraser’s
citation of this section isingpposite to this Stuation. This provison relaes to minor adjustments, and
does not support a deminimis rule in other contexts.

West Fraser seeks to convince the Pand that the relevant standard is a percentage — which it
isnot. Thedandard is. arm’ slength sales “sufficient in number or quantity sold.” West Fraser seeks

to promote a meaningless percentage, namely, a measure of a respondent’ s unaffiliated sdesto itstota

149 such evidence would have needed to have been submitted to the Department prior to verification, and
it was West Fraser’s responsibility to do so. Aside from West Fraser’sclaimsin its NAFTA brief herethat it was
subject to along-term contract and that pricesin the POI increased (Brief at 13 (chart 2), West Fraser did not submit
evidence before verification demonstrating that its chip sales prices to unaffiliated customersin BC were not reliable.
To the contrary, along-term contract is evidence of the expected long-term market price.

150 When presented with requests to assess the commerciality of certain sales, the Department did so. For
example, with respect to Canfor, the Department determined that certain of Canfor’s Alberta sales were distorted by
the nature of its contracts. Thus, the Department found that during the POI, Candor sold its by-product wood chips
produced at its 11 sawmillsto its affiliated pulp mills, Lakeland and The Pas, in the province of BC, so Canfor had no
unaffiliated salesin BC. See generaly, Canfor Verification Report, (Public Record No. 1160). Two of Canfor’s
sawmills, Grande Prairie and Hines Creek, sold wood chips only to unaffiliated companiesin Alberta. 1d. The Grande
Prairie and Hines Creek transactions in Albertawere complicated agreements; specifically, Canfor’s only unaffiliated
transactions during the POI fixed the wood chip prices below market levelsin exchange for other products and other
company’s chip products at below market prices. See Canfor Cost Verification, at 28; Canfor Second Supplemental
Section D Response, dated December 12, 2001, (Public Record No. 1053) at Exhibit D-61; Canfor’'s COPand CVC
Adjustments Memorandum, dated March 21, 2001, (Public Record No. 1305).

The Department also found, inter dia, in relation to Canfor’ s unaffiliated salesin Alberta the following:
“ Specific to Canfor, the verified information shows that the fair market value that Canfor's mills obtain for sales of
wood chipsto unaffiliated purchasersis clearly distorted due to its contractual agreements.” (Citing to: Candor Cost
Verification, at 27-28). 1ssues and Decision Memo at Comment 11.
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sdes. Thisisanirrdevant proposa. Theissueisnot how sgnificant West Fraser’ s uneffiliated sdes
are as compared to its affiliated sales. The issue under section 773(f)(2) of the Act iswhether these
sdesare a prices “usudly reflected” in the market. The test is commercid -- i.e., whether its
unaffiliated sdles are at arm’ s length in number or quantities sufficient to serve as abenchmark. Thus,
commercid salesthat are not minimd in “number or quantity” are the sandard.

The Department has applied this test properly here. It finds that there were sSgnificant West
Fraser sdes, which were sufficient to serve as abenchmark. While these amounts were not largein
relation to the market, they were in no sense minima. Aslong as the sales are made at arm’s length
and are sufficient in number or quantity (e.g., not samples), they qualify as a commercia benchmark for
this purpose.

Additionaly, contrary to West Fraser’ s assertions, the fact that a portion of its sales of wood
chips to unaffiliated parties in BC were subject to along-term contract does not negate the vaidity of
these sdles nor detract from their usability as a proper benchmark for market vaue. In fact, along-term
contract isequaly vaid evidence of prices over the course of the POI as are any temporary sae prices,
and prices under such a contract should not be disregarded. Presumably, any expected movementsin
market prices are inherently built into the terms of the sde by the partiesinvolved, and only radicd,
unexpected movements might render such contract pricesinvaid. Over the course of the investigation,
no party has provided evidence that any such unexpected movements occurred. Finaly, the timing of
these contract sales (occurring in the first two of the twelve months of the POI) does not detract from

their usefulness. Firg, these two months were a materid part of the POI. Second, they were market
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prices & that time. Third, they are not the only source of West Fraser’s sales data to third parties and,
thus, the composite nature of these two types of data enhances the representativeness of these severd
types of commercia sadesby West Fraser in BC.

The record nowhere states that West Fraser’s contract prices from its McBride mill were not
reflective of the market. West Fraser never made such an argument. West Fraser’s Cost Verification
Report records only that: “the McBride mill had along-term contract in effect for chip sdeswhen the
mill was purchased and that al sades occurred in April and May 2000. They explained that the sdles
vaue of chipsincreased in May 2000 and that they were obligated to sdll the chips at the lower
contracted price.” These prices represented West Fraser’s market experience. Together with the
sdes from the Pacific Idand resources mill -- which West Fraser has never contended were not am’s-
length transactions -- these two sets of mill sales were reflective of West Fraser’ s prices during the
POI. Thus, when West Fraser was prepared to sell wood chips (pursuant to this commercia contract,
and without it), this was the best evidence of afair market price for itswood chips, rather than the
higher, inflated prices a which it sold to its affiliates.

The paragraph summarizing the Department’ s findings that West Fraser’ s sles to its affiliated
companieswere not at am’s length is cited below:

With respect to West Fraser, for purposes of the final determination, we have

compared West Fraser's sdles of wood chips to affiliated and unaffiliated parties

separatdy for Albertaand British Columbia. Based on this comparison we find that

West Fraser's sdles of wood chipsto affiliated parties in Alberta during the POI were

made a arm's-length prices. We aso find, however, that West Fraser's sales of wood
chipsto affiliated parties in British Columbia during the POl were not made at

am'slength prices. Thus for sdes of wood chipsin British Columbia, we used the
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average sales price for wood chips recaived from unaffiliated parties to vaue the sales
to affiliated parties and adjusted West Fraser's by-product offset for the final
determination

Fina Determination, Issues and Decison Memo a Comment 11. (Emphasis supplied.)

Accordingly, in response to the Pandl’ s remand, the Department confirms that it acted
appropriately in gpplying the affiliated party transaction rule to West Fraser’ s effiliated sdlesusing its
unaffiliated sales as abenchmark. Contrary to West Fraser’ s assertion, the Department has not erred
by usng West Fraser’ s unaffiliated party sales, and West Fraser failed to present credible evidence that
these sdles were improper. The Department had before it a substantial number of valid commercia
sdes, and did not find those to be minimd, i.e., “the least possible in Size, number or degree” Neither
the timing of those sdles, nor their connection to along-term contract, detracted from their ussfulness as
part of the data used by the Department on the basis of their commercidity. The Department exercised
reasonable judgment in eval uating the record, and the record adequately supports the Department’s
decision. The Depatment’s methodology must be upheld unlessit is unreasonable ™ Thus, upon
remand, we have continued to use West Fraser’s own sales to unaffiliated parties as the proper
benchmark to determine whether its sdes to affiliated parties were at armv’ s length, and have continued
to adjust the company’ s reported wood chip revenues accordingly.

[1. Comments From Interested Parties

151 See Fujitsu Gen. Ltd. v United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996).
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On September 5, 2003, Slocan submitted comments on our Draft Remand.*** On September
11, 2003, the petitioner, Weyerhaeuser, and Tembec submitted comments on our Draft Remand.**3
On September 15, 2003, the petitioner, Tembec, Abitibi, and West Fraser submitted comments on our
Draft Remand.™* In addition, on September 15, 2003, dl of the respondents filed joint comments.™>
All of these comments are addressed below.

General and Scope | ssues

A. Comment 1: Calculation of CV Profit/Definition of FLP

The respondents argued that the Department’ s Draft Redetermination still fails to provide an
adeguate explanation as to why it chose to use the "aggregate method" of defining FL P as merchandise

in the "same generd dass or kind of merchandise" subject to the investigation.*™® Spedificdly, the

152" see L etter from the Slocan to the Department, dated September 5, 2003, (Remand Public Record No. 25)
(Slocan September 5, 2003, Letter).

153 see Letter from the petitioner to the Department, dated September 11, 2003, (Public Record No. 50)
(Petitioner September 11, 2003, Letter). See also Letter from Weyerhaeuser to the Department, dated September 11,

2003, (Public Record No. 49) (Weyerhaeuser September 11, 2003, Letter). See also L etter from Tembec to the
Department, dated September 11, 2003, (Public Record No. 51) (Tembec September 11, 2003, L etter).

154 see Letter from the petitioner to the Department, dated September 15, 2003, (Public Record No. 56)
(Petitioner September 15, 2003, Letter). See also L etter from Tembec to the Department, dated September 15, 2003,
(Public Record No. 53) (Tembec September 15, 2003, Letter). See also Letter from Abitibi to the Department, dated

September 15, 2003, (Public Record No. 52) (Abitibi September 15, 2003, Letter). Seealso Letter from West Fraser to
the Department, dated September 15, 2003, (Public Record No. 55) (West Fraser September 15, 2003, Letter).

155 See Letter from all of the respondents to the Department, dated September 15, 2003, (Public Record No.
54) (All Respondents September 15, 2003, L etter).

196 see Al Respondents September 15, 2003, Letter at 2. In their briefs challenging the Final Determination,
the respondents focused their arguments on the claim that the Department applied inconsistent definitions of FLP
resulting in unreasonably high profit rates. See Joint Brief of Respondents, p.79-90 (Aug. 2, 2002).
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respondents argued only two points. First, they smply incorporated, by reference, their arguments
previoudy madein their briefs before the Pandl.*>” Second, the respondents state that the Department's

explanation relating to the use of value-based costing methodology for the Find Determination was an

insufficient explanation of the reasonableness of the Department's choice. The respondents argue that
this explanation is an attempt to justify the Department's choice rather than explain it.**®

The Department's Podition:

The Department maintains that the explanation provided in this Remand Determination
continues to illusirate the reasonableness of the Department’ s conclusion that using aggregate home
market sdlesto caculate CV profit, through its application of the FLP definition, was appropriate. The
use of aggregate data results in areasonable and practical measure of profit that we can apply
consstently in each case. By contrast, the respondents proposals would add an additiona layer of
complexity and uncertainty to this proceeding without necessarily generating more accurate results.

Moreover, the respondents’ proposal would also make the statutorily preferred CV profit
method ingpplicable to most casesinvolving CV. As explained above, the preferred methodology
under U.S. law for caculating CV profit requires the Department to use sales of the FLP (defined to
include sales of the same genera class or kind of merchandise) that are made in the ordinary course of
trade (i.e., that passthe cost test). Use of the aggregate home market sales did not distort the CV

profit caculation, particularly given the steps the Department has taken to adjust the value-based cost

157 19, at 3.
158 1d. at 3and 4.
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alocation applied in this case. For these reasons, the Department was not required to use any of the
dternaive methodologies for caculating CV profit.

To the extent that the Complainants have incorporated by reference the arguments offered in
their briefs before the Pandl, those arguments pre-date the Federd Circuit’s SKE USA Inc. decision
and have been overtaken by events; therefore, they do not detract from the Redetermination. Those
arguments focused on the claim that the Department gpplied inconsistent definitions of the term FLP.

See Joint Brief of Respondents, p.79-90 (Aug. 2, 2002). As noted above, the Federd Circuit and this

Panel have accepted the agency’ s explanation of how it defines the statutory term.

We dso disagree with respondents’ argument that the reference to the value-based costing
methodology is not an explanation but, rather, ajudtification of using the aggregate FLP salesfor
cdculating CV profit. The Department’ s revised value-based cost alocation provides further factua
support for the Department’ sfindings. Because the Department revised its cost dlocation methodology
to include dimension, each product’ s costs are more reflective of its market value. Therefore, itisnot a
vaid assumption that certain products must be sold a low or no profit. The lower cost of these [ow-
vaue products should alow them to generate a profit more commensurate with thet of the higher vaue
products. We note that the value-based cost methodology, in addition to making it possible for low-
vaue products to earn a profit, also lowers the profit rate of the higher-vaue products, by raising their
cost. Therefore, using the aggregate methodology reflects a more accurate result snce al productsin
the totd pool of digible sdeswill have anarrower range of profit rates than occurred when avolume-

based cost methodology was employed. As such, using the aggregate of these profit rates, from
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products within the scope and sales made in the ordinary course of trade, yields a more accurate result
inthe CV cdculdion.

For these reasons, use of the preferred methodology for caculating CV profit was reasonable,
supported by substantial evidence, and in accordance with law.

B. Comment 2: FJF

Tembec argues that the Department’ s Draft Remand andlysis of whether FJF is a separate class
or kind of merchandise “remains contrary to law and unsupported by substantial evidence.”** It

observes that the NAFTA Pand remanded the Find Determination with ingructionsto “provide a

complete explanation of its decision that { flangestock} isincluded within the single ‘class or kind' that

encompasses the other products . . . how it applied each of the Diversified Products factors in respect
of {flangestock} , the determinations reached with respect to each such factor, and how it weighed
these factors in reaching its concluson.”

Tembec argues that the Department has significantly dtered its analysis of FJF in response to

the Pand’ sindructions assarting thet in the origind Final Determination, the Department examined FJF

under only three of the five Diversfied Products criteria (physical characteritics, channels of

distribution and methods of advertising), whereas in the Draft Remand the Department “touches on” dl

five Diversified Products criteria!® Tembec contends that the Find Determination compared FIF' s

159" See Tembec September 15, 2003, Letter at 2.

160 |4, at 3.
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channd of trade and manner of advertisng to those of other “ gpeciaty lumber products’ without
defining these specidty products. It assarts that the Department continues to compare FJF with a
variety of “specidty lumber products’ in the remand determination without providing a definition of this
category (speciaty lumber products). Tembec contends that while “{t} he Department’ s path of
reasoning might now be clearer to the pand . . . the conclusions remain no less contrary to law and
unsupported by substantial evidence."*%*

Tembec argues that the Department’ s analyss in the Draft Remand confuses the scope of the
investigation with the class or kind of merchandise under investigation. It contends that the NAFTA

pand ingtructed the Department to compare FJF to “goods unambiguoudy within the ‘class or kind'” of

merchandise under the Diversified Products factors as required by law.*®? In afootnote, Tembec

argues that (in Tambac' s words) “{t} he Department acknowledges, in various places, that flangestock

differs from products unambiguoudy within the class or kind™®® and cites the following statements from
the Dreft Remand:

FJF isnot used, at least directly, as dimension lumber for structurd or framing purposes
(Draft Remand at 34-35).

We do not dispute the respondents contention that the channd of trade for FJF is
different from the channedls of trade for most dimension lumber sold for building
congruction. ((Draft Remand at 39).

161 |d. at 3-4.

162 1d. at 3-4. Tembec cites to Bohler-Uddeholm Corp. V. United States, 978 F. Supp. 1176, 1183 (Ct. Int’l.
Trade 1997) and Wirth Ltd. V. United States, 5 F. Supp. 2d 968 981 (Ct. Intel. Trade 1998).

163 Id. at 4, footnote 12.
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Tembec asserts that “the Department’ s determination rests on comparisons between
flangestock and speciadty lumber products, unique from each other and dl other softwood lumber
products by the Department’ s own admission, which could not possibly be unambiguoudy the same
class or kind or merchandise {sic}.”*** Tembec supports this assartion by citing the Department’s
gatementsin the remand determination that a number of specidty wood products are * defined by their
specific end uses” that “purchasers of ahost of lumber components. . . have smilar, and certainly
equaly specific, expectations;” that FJF channels are Smilar to sales channdls for other mills that sdll
wooden components “ directly to manufacturers of such items as pallets, door and window frames and
many other assembled wood products. . .;” and that “{t} he record shows that other softwood products
are advertised as distinct products.”*®

Tembec argues that the Department’ s Draft Remand on FJF hinges on its “lengthy description
of the smilarities between facets of flangestock and facets of awide array of other softwood lumber
‘specidty’ productsin terms of particular physica characteristics and production steps.” Tembec
contends that the Department “only made alist of Flange stock’ s physical characteristics and
production steps, and matched each one with a selected characteristic of a strategicaly selected

softwood lumber speciaty product.”**® Tembec dismissed the Department’ s gpproach to the andysis

164 1d. at 5-6.
165 Id. at 5, footnote 13.

166 1d. at 5.
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as“ad hoc” and “results-driven,” and consequently “contrary to law” because, in Tembec'sview, “by
the Department’s own analysis, flangestock is not like any of these other products, nor in the ensemble
of physica characteristics, like any other product within the scope of the order.”'®” Tembec asserts
that the Department must compare FJF to whét it consders “ merchandise unambiguoudy within the
same class or kind of merchandise”” Tembec contends that in the Draft Remand, the Department has
only compared FJF to what Tembec calls*ahandful of cherry-picked specidty products that may be
within the scope, but may themselves not be within the same class or kind.”%®

Tembec argues that the Department must conduct its andysis under dl five Diversfied Products

factors and contends that the Department has based its conclusion that FJF is part of a single broader
class or kind on “isolated characteristics of selected products under the physical characteristics
factor.”'®° It notes that the Pand has stated that the Department must find “commonditiesin physica
characteridtics, uses, customer expectations, channels of trade or advertisng methods’ among different
productsin the single class or kind and that the products must “ reasonably be united by one or more

common factors.*™ Tembec contends that, “at most,” the Department has found one superficia

167 |4

168 1d. at 6.

169 1d. at 6.

0 4
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physical smilarity between FJF and each of the specidty products identified. It contends that these

same specidty products are “ otherwise unlike flangestock under the Diversified Products factors.”

Tembec argues that the Department “ has failed to support with substantial evidence many of the
new factud findings upon which its remand andysisrelies™ ™ It cites as examples the Department’s
clamsthat “finger-jointed high dadticity products must meet specific load-bearing requirements” that
they are produced with “ stronger resin glue,” and that “the optimization process that flangestock
undergoes ‘would apply to certain other speciaty products produced as components for
remanufacturers or as machine siress-rated lumber.”” Tembec asserts that the Department has no
factud basisfor stating that FIF sold for purposes other than I-joist beam assembly would be called
something other than FJF.

Tembec dismisses the Department’ s andysis of the criteria of end use, customer perceptions,
channds of digtribution and mode of advertising for FJF as being nothing more than an exercise of
recognizing that FJF is unique in these criteria and linking FJF to other lumber products that dso have
unique end uses, customer expectations, channels of distribution and modes of advertisng. Asan
example, Tembec asserts that the Department does not find that the other speciaty products have an

end use smilar to FJF — manufacture of |-joists — but instead has found that the disparate end uses of

1d a7,
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the other products “are smilar in the sense that they are shared with no other softwood lumber
products.”*"?

Tembec argues that the petitioner in itsinitid comments on the Draft Remand “echo the
Department’ s impermissible approach.”*” It contends that the petitioner makes many false or
mideading assartions regarding FJF. Tembec disputes the petitioner’ s claim that there is nothing on the
record but “bald assertions’ to suggest that FJF is an engineered wood product and accuses the
petitioner of “ignoring sworn declarations on the record attesting to this fact.”*™* Tembec aso argues
that the petitioner’s claim that Louisiana Pacific requested an exclusion for MSR lumber to be used to
manufacture I-joists is wrong because the M SR lumber was intended for the production of FIF.1"™
Tembec notes that the petitioner has argued that the glue used for FJF is no stronger than any other
while the Department “acknowledges that Abitibi has contrasted *the white glue used to finger-joint its
studs and the stronger resin glue used to finger-joint its { flangestock} . It assarts that the petitioner
has not rebutted multiple sworn declarations that stated that FJIF is not marketed or displayed like other
softwood lumber products. Tembec criticizes the petitioner’ s * piecemed application of the Diversified

Products factors’ that is “contrary to law for the same reason that the Department’ s Draft Remand

172 1d. at 8,

13 1d. at 9.
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175 1d. at 9-10.

176 |d. a 10.
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remains contrary to law.” Tembec notes that the petitioner has reiterated its concern that basing
separate class or kind treatment on unique end use, channd of distribution and method of advertisng
could result in “hundreds’ of classes or kinds and argues that the Panel has regjected this particular
argument with repect to the Department’ s origina determination.

Abitibi has limited its comments to the Department’s class or kind determination regarding

SEBF components.t’” However, Abitibi statesthat it joins fully in Tembec’s comments regarding FJF.
Abitibi argues that the Department’ s position that SEBF components are part of asingle class or kind
of merchandise is unsupported by substantid evidence and is contrary to law. Abitibi contends that the
Department’ s position is flawed because it fails to follow its own standard and compares SEBF to
“other forms of softwood lumber unambiguoudy within the identified ‘dass or kind' of merchandise”*"®
Abitibi assertsthat “{i}t gppears that the Department is purporting to compare bed-frame components
with palet stock, truss components, door frame components, door jambs, window parts, flange stock,
and other so-called * pre-manufactured components ; however the Department never identifies the

characterigtics of these products under each of the Diversified Products criteria”*”® According to

Abitibi, not dl of the products that the Department is using for comparisons with SEBF are
unambiguoudy within the class or kind of merchandise, specificaly citing FJF, noting the class or kind

gatus of FJF is being disputed in this very proceeding. Also, as Tembec doesfor FJF, Abitibi argues

177" see Abitibi Letter September 15, 2003, at 1.
178 1d. a2,

79 1d. at 3.
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that the Department is erroneoudly treeting as Smilarities “ differences’ between products to which it

compares SEBF in aflawed atempt to establish commondiities required by the Diversfied Products

andysis®

Of direct rdlevance to FJF, Abitibi has proposed that, if the Department determines it will not
treat SEBF components as a separate class or kind of merchandisg, it should, dternatively, determine
that al products that the Department has now termed “lumber components pre-manufactured for a
specific application,” -- pallet stock, truss components, door frame components, door jambs, window
parts, flange stock, etc. -- together with SEBF components, comprise a“distinct class or kind” of
merchandise.

The petitioner agrees generdly with the Department’ s position that FJF is part of asingle class
or kind of merchandise encompassing al softwood lumber.*8! The petitioner provides comments on

each of the Diversfied Products criteria and reviews in some detail facts on the record rdevant to each

criterion. The petitioner examines the substance of both the Panel’ s decision and the respondents

positions on the class or kind status of FJF in the context of the Diversified Products criteria

Physicd Characteristics

The petitioner identifies seven different general physical characteristics discussed in the Pand’s decision

aslised below:
. FJF is an engineered product;
180 1d. at 4.

181 See Petitioner September 11, 2003, Letter at 2.
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. FJF is amanufactured product;
. FJF is produced in specific lengths;
. FIF iskiln-dried;
. FJF is machine stress-rated,;

. FJF isfinger-jointed and;

FJF undergoes specific gluing/joining processes.

Engineered Product:

The petitioner argues that there is no universaly accepted definition of an “engineered”
softwood product. It contends that while most industry experts would agree that |-joist or 1-beam —
the finished product of which FJF is one component —is an engineered product, there is nothing on the
record but “bald assertions’ by the respondents that industry experts consider FJF to be an engineered
product. However, the petitioner argues, if one assumes for argument’ s sake that FJF is engineered,
the characteristics that seem to support this assumption are that FJF isfinger-jointed and MSR. The
petitioner argues that there are many other types of finger-jointed lumber which are unambiguoudy
within the scope of the order, but no party has argued that finger-jointed lumber generdly is a separate
classor kind of merchandise. The petitioner dso assarts the MSR lumber is unambiguoudy within the
sngle class or kind of lumber that comprises the scope of the order. The petitioner thus contends that
the fact that a particular piece of lumber is an engineered product on the basis of finger-jointing and
machine stress-rating does not provide the clear dividing line necessary for finding a separate class or

kind.
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In the petitioner’ s discussion of FJF as an “engineered” product, the petitioner argues that the
Department made a“subjective’ judgement in stating in the Draft Remand that it “recognizes that FJF is
sturdier than finger-jointed studs as a result of different finger-jointing procedures.”*# The petitioner
contends that the term “sturdier” is “a subjective description that is not entirely accurate, without factual
basis on the record and should be avoided.”'®* The petitioner asserts that there is nothing on the
record that indicates a 2x3 FJF is sturdier than a 2x4 or 2x6 finger-jointed stud. The petitioner argues
that such “unhel pful subjective comparisons” were provided to the Panel by the Canadian parties and
contributed to the Pand’ s remand of the FJF issue.

Manufactured Product:

The petitioner arguesthat al the thousands of softwood products that are unambiguoudy within
the single class or kind of lumber subject to the AD order are manufactured products because trees
must be grown, timber must be harvested, logs debarked and sawn, lumber planed, dried, sorted,
graded, packaged and transported to have even the most basic lumber product. The petitioner thus
asserts that whether it is rough sawn green lumber or FJF, it isamanufactured product.

The petitioner argues that the Pand’ s decision reflects a possible misunderstanding of the
difference between the manufacture of softwood lumber and the manufacture of other articles of wood.

The petitioner notes the Pand stated: The observation that something isa*“lumber product in a broad

182 1d. at 4, footnote 2.

183 |4
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field of lumber products’ might be made with equa ease concerning wooden furniture or other
manufactured goods of wood.!8*

The petitioner contends that Pandl’ s observation that wooden furniture could be described as a
“lumber product in abroad field of lumber products’ reflects a fundamenta misunderstanding of wood
products and lumber products. The petitioner refers to product tariff classificationsin the Harmonized
Tariff Schedule of the United States (HTSUS) for different products made from wood noting that under
U.S. law wooden furnitureis not an “article of wood” classified under HTSUS Chapter 44 in which
lumber products are found, but is classified instead under HTSUS Chapter 94 (Heading 9403). The
petitioner notes that paper and cardboard are dso under different HTSUS classifications and argues
that “{t} he fact that lumber, furniture, and paper are al manufactured from trees does not make them
comparable products.”'®® The petitioner thus contends that a comparison of wood furniture to lumber
has no bearing on the class or kind determination. The petitioner also stresses that not only iswooden
furniture not a manufactured good of wood (in the sense of amanufactured good of wood classified
under Chapter 44), but many manufactured goods of wood are not lumber.'®® The petitioner observes
that while al lumber is amanufactured good of wood, there are many goods of wood that are not
considered to be lumber, such as telephone poles and logs in HTSUS 4403; railway tiesin HTSUS

4406; sheets of veneer for plywood in HTSUS 4408; particle board in HTSUS 4410; fiberboard in

184 See Panel Decision at 167.

185 See Petitioner September 11, 2003, Letter at 5.

186 Id.
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HTSUS 4411; plywood in HTSUS 4412; picture framesin HTSUS 4414; barrels and casksin
HTSUS 4415; broom and mop handlesin HTSUS 4417; wooden spoonsin HTSUS 4419; wooden
cigar boxesin HTSUS 4420; and tongue depressorsin HTSUS 4421. The petitioner concludes that
the fact that FJF is a manufactured good is a smilarity it bears with other lumber products and not a
difference,
Length:

The petitioner notes that the Pand found that FJF is digtinguishable by its length, in thet it can be
produced in lengths up to 66 feet, while other lumber products are limited by the length of thelog. The
petitioner argues that based on the definition of “unique’ as something that is the only one of itskind, the
length of FJF is not unique insofar as the record does not indicate thet al FJF islonger than al other
softwood products. The petitioner notes that while the respondents highlighted that FJF is produced in
lengths up to 66 feet, they aso placed information on the record documenting awide range of FJF
lengths. The petitioner observed that Tembec initidly reported that it sold FJF in lengths from 18 to 60
feet.®” The petitioner assarts that in its subseguent response to Section A of the questionnaire,
Tembec provided evidence that it sold FJF in lengths of seven to 60 feet.’®  The petitioner dso notes

investigation submissions from Canfor, Weyerhaeuser and Abitibi indicating thet FJF, machine

187 See Tembec May 21, 2001, Letter at 6.

168 See Tembec Section A Response at Ex. A-25.
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evauated lumber (MEL) and MSR lumber to be used as I-joist flanges were offered for sdein lengths
ranging from eight to 48 feet.1%

The petitioner dso identifies substantia record evidence that shows asignificant overlap
between the length of FJF and other lumber products unambiguoudy in the same class or kind of
merchandise. The petitioner cites submissions from Canfor, West Fraser, Slocan, and Tembec
documenting products whose lengths overlap with FIF.*° These sources on the record show arange
of lumber products such asfascia, dimension lumber, stress-rated lumber, decking, and log cabin sding
that, in Canfor’s case, were sold in lengths of 18 feet or greater, and for the other companies ranged
from six to 24 feet. The petitioner argued that given record evidence that FJF issold in avariety of
lengths, some as short as seven fet, there is sSignificant overlgp in the lengths of FJF and other lumber
products described in the record.

The petitioner also reviewed record evidence that there are anumber of softwood lumber
products that can clam their own “unique’ length. One example presented by the petitioner involved
PET box components and door jacksin pre-designated lengths produced by Weldwood of Canada,

Ltd.®* The petitioner aso noted that Alberta Spruce Industries sdlls furniture components in specific

189 See Canfor Section A Response at Ex. A-19; Weyerhaeuser Section Response at A-22; and Abitibi
Section A Response at Ex A-23.

190 see Canfor Section Response A at Ex. 19; West Fraser Section A Response at Ex. A-24; Slocan Section
A Response at Ex 18; and Tembec Section A Response at Ex. A-25.

191 See Weldwood August 17, 2001, Letter at Attachment at 64-65.
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lengths'®? It notes that in Canfor’s product brochure, Canfor states that it will manufacture custom
products and grades for speciaized applications.!®®* The petitioner contends that the fact that FIF is
produced in “unique’ lengths per customer specifications represents a smilarity rather than a difference
with many other softwood lumber products because the mgjority of lumber products are cut to a
specific length suitable for their intended gpplication. The petitioner notes that even PET studs
produced by Canfor are manufactured in unique lengths.***

The petitioner argues that the Pandl’ s observation that “other products are limited to the length
of thelog “isinaccurate at best,” since there is nothing that limits any softwood product to the length of
thelog.’® The petitioner contends that many solid-sawn products are shorter than the log from which
they were produced, while any type of finger-jointed product can be longer or shorter than the logs
from which its components were made. The petitioner asserts that finger-jointed lumber is
unambiguoudy part of the single class of merchandise within the scope of the order and FJF isno

different from other finger-jointed lumber with respect to length.

192" See L etter from Alberta Spruce Industries to the Department, dated August 16, 2001, (Public Record No.
603) (Alberta Spruce August 16, 2001, Letter) at attachment.

193 see Canfor Section A Response at Ex. A-19.

194 |d. at Ex. A-16, p. 19.

195 See Petitioner September 11, 2003, Letter at 10.
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Kiln-Drying:
The petitioner holds that there is nothing related to the process of kiln-drying lumber that
distinguishes FJF, noting that the overwhelming mgjority of softwood lumber is kiln dried.%

Machine Test Rating:

The petitioner notes as a preliminary matter that machine stressrating is Smply agrading
process which does not change the product, but enables the purchaser to compare and select products
based on a known modulus of dadticity. The petitioner notes that MEL represents another grading
process which sorts lumber products into various strength classifications. The petitioner asserts that
both MSR and MEL products are unambiguoudy within the single class of subject merchandise and no
party has argued that these products represent a separate class or kind. The petitioner argues that
there is nothing about the Machine stress rating process that distinguishes MSR FJF from other MSR
lumber and thet it isatype of MSR lumber smilar to other MSR lumber. The petitioner argues that
much MSR lumber other than FJF is described on the record. The petitioner cites Canfor' sSMSR
lumber which the company does not identify as FJF, but more generaly as “the product of choice for
engineered applications.”*®” It highlights Tembec's “truss stock” that includes 2x3 and 2x4 framing

products in lengths five to 20 feet that are MSR.**® The petitioner observes that Abitibi also

1% Asan example, the petitioner citesto Canfor Section A Response at Ex. 16.
197 See Canfor Section A Response at Ex A-19.

108 See Tembec Section A Response at Ex. A-25.

-100-



Proprietary Information Removed
manufactures M SR lumber in lengths from three to 20 feet’®® and Slocan produces 2x3 to 2x10 MSR
lumber in lengths from six to 20 feet.?® Findly, the petitioner cites the example of Louisiana Pacific
which sought an exclusion from the scope for 2x3 or 2x4 finger-jointed lumber with a machine stress
rating of 1650 and above, which the company intended to use as an input for the production of
structurd I-joists a& a North Carolina facility.?* The petitioner argues that Louisiana Pacific accurately
described FJF in cdlling it MSR lumber in this excluson request. The petitioner concludes that the
meachine dress rating test performed on FJF does not provide a clear dividing line between FJF and
other products that are unambiguoudy within the single class or kind of in-scope softwood lumber.

Finger-Jointing:

The petitioner argues that there is nothing unique about finger-jointed lumber asthere area
variety of finger-jointed products other than FJF that are unambiguoudy within the sngle class or kind
of subject merchandise. The petitioner cites as examples on the record, “finger-joined fasciaand trim

boards’ from Canfor,?* finger-jointed studs from West Fraser,? avariety of finger-jointed products

19 see Abitibi Section A Response at Ex. A-23.

20 5ee Slocan Section A Response at Ex. A-18.

201 See Letter from Louisiana Pacific to the Department, dated May 21, 2001, (Public Record No. 193)
(Louisiana Pacific May, 21, 2001, Letter).

202 See Canfor Section A Response at Ex. A-19.

203 See West Fraser Section A Response at Ex. A-24.
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from Abitibi,?** and finger-jointed door and window components from Tembec.?®®>  The petitioner
notes another Canadian company, Domtar, which described for the record its process of producing
finger-jointed door and window components following a process which the petitioner arguesis smilar
to that which the Panel noted for Tembec's FIF.*® The petitioner notes that Domtar first kiln-dries
green lumber and then cuts defects from the lumber prior to finger-jointing. The petitioner argues that
the processes that the various producers use to make these finger-jointed products are highly similar to
the well-documented processes used to produce FJF.

The petitioner also argues that there is evidence on the record that at |east one company has
imported non-finger-jointed lumber to be used in the production of I-joists®’ Asdiscussed in the
petitioner’ s section on machine stress rating, Louisana Pacific sought to exclude MSR lumber “whether
or not finger-jointed” which it uses as flange stock to assemble |-joistsin a North Carolinamill.?® The
petitioner argues that there is thus some evidence that not dl flange stock is finger-jointed at the time it
isimported. The petitioner argues that no party has asserted that non-FJF is a separate class or kind of

merchandise and contends that the record evidence is clear that there is not only no clear dividing line

204 See Ahitibi Section A Response at Ex. A-23.

205 See Tembec Section A Response at Ex. A-25.

206 See | etter from Domtar to the Department, dated August 24, 2001, (Public Record No. 653) (Domtar
August 24, 2001, L etter).

207 See Petitioner September 11, 2003, Letter at 13.

208 see |ouisiana Pacific May 21, 2001, Letter.
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between FJF and other in-scope finger-jointed lumber, there is also no clear dividing line between FJIF
and non-FJF.

Soecific Gluing/Joining Process.

The petitioner notes that the Panel observed that the adhesive used to finger-joint individua
pieces of lumber is cured with radio-frequency energy. The petitioner holds that the type of glue used
to finger-joint lumber cannot possibly provide a clear dividing line between FJF and dl other subject
merchandise. The petitioner notes that Canfor reports using Polyvinyl Acetate adhesivein its finger-
jointed studs that “ penetrates the wood fibres and the bond strengthens with age.”®®  The petitioner
argues that Canfor’s Polyvinyl Acetate also provides a specific gluing process, but Canfor’ s finger-
jointed studs are still within the single class or kind of softwood lumber. The petitioner asserts that
there is no objective evidence on the record that one type of adhesive used to finger-joint lumber is
better than another and, thus, there is no basisto find a clear dividing line between FJF and other in-
scope products based on the type of glue used.

The petitioner so argues that there is record evidence that other types of subject merchandise
aso consst of distinct pieces of lumber joined together through a specific process to form “an

engineered/manufactured product.”?° In this regard, the petitioner cites the example of the

209 See Canfor Section A Response at Ex. A-19.

210 See Petitioner September 11, 2003, Letter at 14.
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Weldwood's*‘triple corners  that are manufactured from three pieces of 2x4 lumber nailed together
and trimmed to exact length.”**

In the petitioner’ s view, FJF is not the only product thet is joined by adhesive or manufactured
from multiple pieces of lumber joined together in a certain way, cut to a pecific length and used for a
specific purpose. The genera physical characteristics of FJF, the petitioner concludes, are highly
gmilar to the generd physical characterigtics of softwood lumber that are unambiguoudy within the
scope of the order, and there is thus no clear dividing line to support a separate class or kind find.
End use

The petitioner contends that the Panel noted only one end use for FJF, as a component of |-
beams or I-joists, and based on this observation, the Panel concluded that FJF hasaunique use. The
petitioner argues that there is a Sgnificant quantity of subject merchandise produced for unique usein
the same senseas FJF.  For record evidence of this assertion, the petitioner identified as examples on
the record, proprietary fascia (Red Trim(TM)),?*? angle-cut lumber for sheds produced in specific
sizes?*? and window and door components,?'* dl of which the petitioner stresses, are part of the single

classor kind. In addition to these products the petitioner found record evidence of lumber products

211 See Weldwood August 17, 2001, Letter at 64.

212 see L etter from Woodtone to the Department, dated August 16, 2001, (Public Record No. 612)
(Woodtone August 16, 2001, Letter) at 1-2.

213 See L etter from Alliance Forest Products to the Department, dated August 17, 2001, (Public Record No.
619) (Alliance Forest Products August 17, 2001, L etter) at 2.

214 see L etter from QLMA to the Department, dated August 17, 2001, (Public Record No. 616) at 2.
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specificaly intended for furniture production, retail display shelving and door sills or frames which were
aso part of the single dass or kind of merchandise®® As additiona examples, the petitioner cited
Western Hemlock stair-part turning squares from Cahan Wood Products;?*° garage door core,
recregtiona vehicle products, and refrigerator stock from Bridge side High Forest Industries, Ltd.;?’
and “door jacks’ from Weldwood?'® as products in the single class or kind that have unique end uses.
The petitioner notes that various parties requested exclusion of their products from the scope at least in
part on the basis that there was only one end use. The petitioner argues that if separate end use done
supported afinding of a separate class or kind, there would be hundreds of classes or kindsin the
scope. The petitioner contends that this result would not be workable or in accordance with the
Department’ s practice.

Expectations of the Ultimate Purchasers

The petitioner states that the Pandl has noted that FJF is manufactured to purchasers
specifications, accompanied by atest report; frequently custom-made in specific lengths and strengths;
sold on the basis of testing and certification that related to the quality of the lumber used aswell asthe

quality of the manufacturing process; and that the customer expectations for FJF are unique and thus

215 See Alberta Spruce August 16, 2001, Letter.

216 See | etter from Cahan Wood Products, Ltd. to the Department, dated September 5, 2001, (Public Record
No. 689) (Cahan September 6, 2001, L etter) at 2.

217 See L etter from Bridge side High Forest Industries L td. to the Department, dated August 16, 2001,
(Public Record No. 614) (Bridge side High August 16, 2001, L etter).

218 See Weldwood August 17, 2001, L etter at attachment.
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distinguishable from other *“ non-manufactured” forms of lumber because of FJF s unique gpplications
and channdls of trade. The petitioner argues that Tembec's record evidence, Tembec's product
brochurein this case, indicates that the company markets FJF as“lumber” asfollows:

A wide range of lengths and grades are available, including precise lengths to meet

customer specifications. Our modern facility, with an annua capacity of 37 million

board feet, can adapt quickly to specific requirements that meet your finger-jointed

lumber needs.?*®

The petitioner contends that Tembec has contradicted its own brochure by insisting throughout
the proceeding that FJF is not “lumber.”?° |t asserts that this is “further evidence of the contrived
nature of Tembec's claim that FJF is a separate class or kind of merchandise.”??! The petitioner notes
that on the same page of the brochure where FJF is described as “lumber,” Tembec writes that its
“Tembec MSR lumber is available in awide range of lengths and grades and can be delivered to your
exact length specifications.”??? The petitioner argues that MSR lumber is unambiguoudy in the Single
class or kind of in-scope softwood lumber. It emphasizes that the fact that both FIF and MSR lumber

can be produced in awide range of lengths and grades to meet customers' exact specifications “is

compelling evidence that FJF is highly smilar to other in-scope merchandise.”

219 See Tembec Section A at Ex. 25.

220 See e.q., Canfor Letter to the NAFTA Secretariat (August 2, 2002), File No. USA-CDA-2002-1904-02, Vol
I at 42.

221 See Petitioner September 11, 2003, Letter at 17.

222 5ee Tembec Section A at Ex. 25.
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The petitioner rgects the notion that the fact that some FJF is sold on the basis of testing and
certification provides some sort of dividing line. The petitioner argues that virtuadly dl MSR lumber, a
product unambiguoudy within the Single class or kind of subject merchandise, is aso certified to
possess certain physical characterigtics that make it suitable in accordance with the customer’s
expectations. In the petitioner’ s view, the fact that customers expect testing and certification for some
FJF represents a similarity with other products such as MSR lumber.

The petitioner reflects that “{i} f the end use of a product creates unique expectations on the
part of the customer, then virtualy every softwood lumber product will create unique expectations for
the customer who buysthem.”?® The petitioner provides examples of several products described on
the record for which customer expectations are very specific, such as components for vegetable boxes
and 87 3/4-inch PET studs with 1/16 inch of tolerance.?®* The petitioner aso cites “lumber dried to a
particular moisture content for use in the manufacture of doors or walk-in refrigerators’ for which the
customer expects a very specific moisture content.?® The petitioner notes that purchasers of stair-part
turning squares expect the product to contain 10-12 percent moisture and be precision end trimmed to

atolerance of plus or minus 1/32 of aninch.?® The petitioner concludes that the customer expectations

223 See Petitioner September 11, 2003, Letter at 18.

24 4.

225 See Bridge side High August 16, 2001, L etter at Attachment.

226 5pe Cahan September 6, 2001, Letter.

-107-



Proprietary Information Removed
of FJF purchasers are the same as those of purchasers of other lumber products —“they al expect the
product to be suitable for its intended use."**’

Channdl of Trade

The petitioner examines the Pand’ s observations that FJF is marketed differently than other
softwood products, sold to asingle class of customer and occupies a distinct channel of trade because
itissold directly to I-beam producers, and argues that the record does not support such conclusions.
The petitioner contends that Tembec’s product brochure on the record includes FJF in the truss stock
section where it is grouped with MSR lumber and “ Turb-oWeb” lumber, and generdly includes all
Tembec lumber products?® The petitioner notes that Tembec markets and sdlls its FJF through the
same“ Sdes and Marketing” addressin Timmins, Ontario through which it sdls other truss stock
products.?® The petitioner asserts that the record thus clearly shows that the sales and marketing of
FJF are not ditinct from the sales and marketing of other products. The petitioner highlights the fact
that FJF isincluded in product brochures that are dso used for sdlling awide variety of softwood

lumber products not only in Tembec's case, but throughout the Canadian industry.?*

227 See Petitioner September 11, 2003, Letter at 18.

228 See Tembec Section A Response at Ex. 25.

229 |4,

230 See Weyerhaeuser Section A Response at Ex. A-22 (product brochure including flange stock,
construction grade lumber and MSR/MEL lumber); West Fraser Section A Response at Ex. A-24 (product brochure
including MSR lumber, green lumber, studs, and “specialty items”); Canfor Section A Response at Ex. A-19 (product
brochure including FJF, finger-jointed studs, SPF lumber, plywood, finger-jointed fascia, MSR lumber, furring strips
and other specialty products). The petitioner notes that Canfor’ s product brochure includes a category of “specialty
value-added lumber products’ comprised of FJF, bedframe components, boards, clears/cutstock, decking, square
edge/export, fascia, finger-jointed studs, furring strips (solid or finger-jointed), M SR lumber, and log cabin siding.
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With respect to the observation that FIF occupies a distinct channel of trade exclusively to |-

beam manufacturers, the petitioner maintainsthat “{a} direct sde of FJF to an I-joist producer isSmply
asde of asoftwood lumber component directly to a manufacturer of a non-softwood lumber
product.”#! It asserts that the record evidence demonstrates that there are many softwood lumber
producersthat sdll their products directly to purchasers who make something. The petitioner cites
Alliance Forest Product’s sales of angle-cut lumber for sheds to shed builders;?** window and door
components sold direct to window and door manufacturers;®? furniture component manufacturers
direct salesto furniture producers,®* stair-part turning squares sold directly to stair and stair-part
manufacturers;?®® and garage door cores, recregtiond vehicle products and refrigerator stock sold
directly to manufacturers of garage doors, recreationd vehicles and refrigerators®* The petitioner
argues that FJF is sold through channels of trade that are very Smilar to other channels of trade for
lumber components sold directly to manufacturers of other products that include lumber components.

The Manner in which the Product is Advertised or Displayed

231 See Petitioner September 11, 2003, Letter at 20.

232 See Alliance Forest Products August 17, 2001, Letter at 2.

233 See QLMA August 17, 2001, Letter at 2; see also Domtar August 24, 2001, Letter at 2.
234 See Alberta Spruce August 16, 2001, Letter.

235 see Cahan September 6, 2001, Letter at 2.

236 See Bridge side High August 16, 2001, Letter.
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The petitioner disputes the Pandl’ s observation that FJF is advertised differently than other
softwood lumber products because FJF is not advertised.?®” The petitioner asserts that the record
shows that product and sales brochures, which the petitioner holds are clearly forms of advertising,
frequently present FJF in the same way that these brochures present other softwood lumber
products.>® The petitioner finds that the differencesin advertising for FJF and other products “are
dight, if not illusory,” and argues that thereis no clear dividing line evident in this category.

The Department’ s Position:

We agree with the positions taken by the petitioner for each of the Diversfied Products criteria

examined with regard to FJF. We find that the record evidence cited by the petitioner in support of its
arguments strongly supports the Department’ s remand determination regarding the class or kind status
of FJF. We note that the Department in its Draft Remand failed to recognize that Tembec does indeed
provide information on FJF in its product brochures. We agree with the petitioner that thisisaclear
form of advertisng comparable to what Tembec does for other products.

Regarding the petitioner’ s argument that the Department made a subjective comparison in
stating that FJF is“sturdier” than finger-jointed studs in the Draft Remand, we agreein part.>° In our
fina remand determination, the Department has thus clarified this statement to say that, based on the

respective normal applications of FJF and finger-jointed studs, we recognize that in generd FJF is

237 See Petitioner September 11, 2003, Letter at 21.

238 seee.g., Tembec Section A Response at Ex. A-25; Weyerhaeuser Section A Response at Ex. A-22; and
Canfor Section A Response at Ex. A-19.

239 See Petitioner September 11, 2003, Letter at 4, footnote 2.
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“durdier” than most finger-jointed studs, in the sense that it has more modular elagticity. The record
indicates the normal applications of FJF and finger-jointed studs and thus the Department can make an
objective judgement on the rdative strength of the most common forms of FJF. The point to emphasize
here isthat even if the respondents had overwheming proof that the “ strength” measured by any
criterion) of FJF is unique among lumber products -- and the respondents clearly have not
demonstrated this -- such a unique characterigtic by itself would not render FJF a separate class or kind

of merchandise under our Diversfied Productstests. Asthe record clearly shows, there is a broad

range of strength ratingsin the spectrum of lumber products and the higher modular easticity of
Tembec’ s FJF isjust one example.
The respondents essentidly present two generd lines of argument in their comments. Firdt,

under the Diversified Products analys's, Tembec has amply explained the physica characterigtics of its

FJF and the end uses, customer expectations, channels of trade and methods of advertising in the
narrow context of the I-joist manufacturing, but it has not sufficiently isolated it from other lumber
products to congtitute a separate class or kind. It remains our position that FJF by any other name
would still be aslight and strong and applicable to both I-joist production and other lumber product
applications as FJF specifically designated as an I-joist beam input. The Department considers more
than sufficient the substantia evidence that it has presented to show that there are a whole range of

lumber products with Diversified Products criteriain common with FJF. However, in addition to what

the Department has presented, the petitioner, in its comments, has provided an even more detailed

inventory of substantial evidence on the record to support the position that FJF has too much in
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common with other lumber products to be treated as a separate class or kind of merchandise. We
have summarized the petitioner’ s relevant comments above.

Regarding Tembec's discussion of the unique end use of flangestock for 1-joist manufacture,
Tembec continues to mistake a particular end use for a piece of lumber as being a class or kind-defining
factor by itself. While clearly the end use of a product normaly must be distinct from the end uses of
other products in the scope for it to be considered a separate class or kind of merchandise, such a
difference must be consdered in light of differencesin other criteria With FJF, what is shared in
physica characteristics and channels of trade with other products makesit unreasonable to attempt to
draw adividing line based on end use. Whether or not lumber manufactured as FJF is sometimes sold
for apurpose other than I-joist manufacture, the fact remains that the physical characteristics of FJF are
such that it could be used in other lumber product applications and, thus, dividing lines are difficult to
establish smply on the basis of the end use that the customer sdlects for the lumber purchased.
Additiondly, asthe petitioner made quite clear in its comments noted above, record evidence clearly
shows that there many other softwood lumber products unambiguoudy part of the single class or kind
of subject merchandise which are, in fact, identified by their specific end use. We agree with the
petitioner’ s conclusion that the fact that there are other products with distinct end uses clearly within the
sngle class or kind of merchandise, makes FJF s specific end use a shared characteridtic rather than a
unigque one.

The respondents second, broader line of arguments concerning FJF is misplaced in light of the

Pandl’ s determination. Tembec takes the Department to task for purportedly failing to compare FJF to
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“goods unambiguoudy included within the class or kind or the merchandisg’ and, instead, compares
FJF to “scope products.”®*  Rather than relying upon the Pandl’ sfairly extensive andysis of the
Department’ s ability to determine the “classes or kinds™ of merchandise covered by the scope of an
order, the respondents fall back upon the arguments which they made initialy to the Pand and which
were rgjected by the Pandl. The respondents argued in their brief to the Pand that the Department was
obligated to compare al products under the scope to one product which (they believed to be)
noncontroversa and was unquestionably the class or kind of merchandise under the Diversified

Products criteria. The product they suggested for such comparison purposes was construction-grade

SPF lumber. The Pand rgected this argument, noting that “the Department has congderable discretion
in defining the ‘dass or kind' of merchandise subject to an antidumping investigation.”*** For example,
in the case of Western red cedar, the Pand explained that there was “ substantial evidence in the
adminidrative record to establish that Western red cedar has a number of common physical
characterigtics with other forms of softwood lumber which are unquestionably within the identified * class
or kind' of merchandise under investigation.”?*> The Panel went on to explain that Western red cedar

was an “ gppearance’ grade lumber which could be compared with other “appearance” grade lumber --

240 See Tembec September 15, 2003, Letter.

241 See Pandl Decision at 156.

242 |4
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despite the fact that these different * gppearance’ grade softwood lumber products were certainly not
interchangeable, nor useable for “congtruction” grade purposes.®*

Under the andlysis offered by Tembec and Abitibi, the Department should ignore the Pand’s
andysis and select a product which they believe to be unquestionably within the class or kind, and then
compare FJF to that single product. Tembec suggests that the only scope products that can be
unambiguoudy within asingle class or kind of merchandise are “products that are a primary subject of
the petition,” i.e., in Tembec’s view, standard dimension/construction lumber.?* In other words,
Tembec disagrees with the Pand’ s rgection of the * one benchmark comparison” argument offered by
Tembec initsinitid briefs, and now it istrying to impose that requirement on the Department by
sectively quating from the Pand. In particular, Tembec and Abitibi highlight from the Pand’s andysis

a sentence which says that, “ The Department’ s Find Determingtion does not point to any other

engineered, assembled or manufactured products which are unambiguoudy within the class or kind of
merchandise.”** Solely based on this statement, the respondents suggest in-scope products that are

not dimens on/congruction lumber are not worthy of comparison in our Diversfied Products andysis.

243 Id.
244 See Tembec September 15, 2003, L etter at 4-5 and footnote 12 starting at 4.

245 See Panel Decision a 166-167. In the remand redetermination, we address the Panel’ s stated concern
by identifying a number of other “engineered, assembled or manufactured products” within the scope of
investigation which are also unambiguously part of the same class or kind of merchandise. Inour reading of the
Panel’ s decision, we find no prejudgement that other specialty lumber products’ inclusion in the single class or kind
of the lumber scope is ambiguous. Furthermore, in our discussion of the Diversified Products criteria, we establish a
clear linkage not only between FJF and other specialty component products, but also between the component
products and the more generalized category of dimension lumber (see e.q., our discussion of solid and finger-jointed
studs).
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Abitibi providesasmilar argument, explaining that because FJF is being contested in this proceeding,
and certain pallet stock has been excluded, they must not be “unambiguoudy” within the class or
kind.?*® Asthe Department understands the argument, Abitibi asserts that because someone is
contesting its product being included in a class or kind, this dissenting opinion automatically renders that
product “ambiguous’ for purposes of a‘class or kind” andysis. Tembec gppears to be making the
same concdlusion in dearly limiting the “ unambiguous products’ to dimension lumber and claiming thet
the Department has only compared FJF to “ahandful of cherry-picked speciaty products that may be
within the scope, but may themselves not be within the same class or kind.”?#

The respondents thus argue that lumber products such as finger-jointed studs and truss
components, which the Department compares to FJF, must not be “unambiguoudy” within the class or
kind of merchandise, dthough the reason those products are not unambiguoudy within the same class
or kind as other softwood lumber subject to the order isleft unanswered. It isaso left unexplained why
aproduct, such as pallet stock, which is excluded from the order, is somehow not “unambiguoudy” in
the same class or kind of merchandise. Pdlet sock is smply another lumber product and the
Department’ s decision to exclude it from the scope was made pursuant to the mutua consent of the
involved parties. All of the excluson decisons were totaly unrelated to any arguments concerning class
or kind. One must presume the respondents believe the status of these products is ambiguous based on

the respondents own very specific assessment of what does and does not belong in the single class or

246 See Abitibi September 15, 2003, Letter at 3.
247 see Tembec September 15, 2003, Letter at 6.
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kind of merchandise. All of this, of course, contradicts the Pand’ s extensive explanation of the
Department’ s analysis and ability to determine the classes or kinds of merchandise covered by the
scope of an order.

The Department has compared in great detail FJF with other products in the same class or kind

of merchandise under the Diversfied Products factors in this remand redetermination, as required by

this Pand. Asthe Binaiona Pane found in the Countervailing Duty case covering the softwood lumber
scope of that order, “the Department’ s task isto compare the contested product with al other
merchandise covered by the CVD investigation to determine whether the contested product is‘so
distinct and unique’ asto differ from other subject merchandise”**® In that case, the Pandl found that
“Finger-Jointed Flangestock is not ‘ so distinct and unique’ as to warrant separate ‘ class or kind’
treatment.”>*® This Pand should make the same finding once it reviews the Department’ s detailed

explanation in this remand redetermination.

Tembec argued before the Pand that in its Find Determination the Department did not provide
athorough enough explanation why FJF was not, in and of itself, deserving of separate class or kind
treatment. The Pand remanded to the Department to explain further why such trestment was, or was
not, warranted. The Department has subsequently provided a greater explanation in its remand

redetermination, and now Tembec complains that the Department provides fuller explanations than it

248 Article 1904 Binational Panel Review, In the Matter of Certain Softwood Lumber Products From Canada,
Decision of the Panel, August 13, 2003, at 47.

249 Article 1904 Binational Panel Review, In the Matter of Certain Softwood Lumber Products From Canada,
Decision of the Panel, August 13, 2003, at 52.
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provided before. Thisis correct, and the reason is clear -- the Department is following the mandate of
the Pandl.

Tembec dso clams that the Department makes statements which are unsupported by the
record, but these assertions are incorrect. With respect to both the specific cites which Tembec
provides as examples of purported unsupported factud findings®™° and Tembec's generd premise that
the Department failed to support its andysis with substantia evidence, on the very pages cited by
Tembec,?** the Department has cited directly to the record, or to publicly available lumber product
websites maintained by producers (many of whom are interested partiesin the proceeding) and industry
dandards organizations. In addition, Tembec isincorrect in its assessment regarding the lack of
subgtantia evidence, when, for example, it suggests that the Department claimed to know that other
products were made from a“ stronger resin glue,” when the Department made no such claim.??

Findly, in response to Abitibi’s call for a separate class or kind of merchandise for “lumber
components pre-manufactured for a specific gpplication,” thisis not the analysis ordered by the Pandl,
and istherefore outside of the purview of this remand redetermination. Furthermore, Abitibi had the
opportunity to request such an andys's during the investigation, but failed to do so, and therefore failed

to exhaudt its adminigtrative remedies. Thus, it would be ingppropriate for the Department to conduct

250 see Tembec September 15, 2003, Letter at 7.

251 14,
252 14,
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such an andlysisfor the first time during this remand. For these reasons, the Department has provided
only the analysis and descriptionsin the remand redetermination specificaly requested by the Pand.

C. Comment 3: SEBF Components

Abitibi dlams that the Department’ s determination regarding SEBF components is unsupported
by substantial evidence and not in accordance with law. Abitibi clams that the Department’s
comparisons to certain “pre-manufactured components” are flawed because these products are not
unambiguoudy within asingle class or kind of merchandise or there isincomplete record evidence
regarding these products. According to Abitibi, there is insufficient record evidence to permit the
Department to make complete findings as to the physical characteristics, uses, purchaser expectations,
channd of trade, and advertisng asto some or al of these comparison products. Abitibi further claims

that the Department’ s Diversified Products analysis has three basic flaws under each factor:

1) the Department fails to make specific factud findings as to the characterigtics of bed-frame
components and the product or products to which bed-frame components are compared.
When the Department makes such findings, they are incorrect and not supported by the record
evidence;

2) the Department misapplies the Diversfied Productstest. To conclude that the factor

supports asingle dass or kind finding, the Department must find shared or common
characterigtics. Differences between products cannot support afinding of commondlity; and
3) the Department’ s analysis under many of the factors isincons stent with the Pand’s own

andyss.
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Specifically, with respect to the first factor concerning physical characteristics, Abitibi states
that the Department has not followed the Pandl’ s express order to identify and compare the physical
characterigtics of the product to the physical characteristics of any of the comparison products.
According to Abitibi, the product description provided by the Department iswrong. Abitibi provides
its own description:

bed frame components.. . . are custom manufactured, in unique Sizes and shapes, to fit

together to make a specific design box-gpring frame. They have unique actud

dimensions, are sold on the basis of actual, not nomina dimensions, and are not sold as

individua components, but instead as sets of dl the frame components necessary for a

gpecific modd, including radius-end components. The revant commercid “product”

that is sold is not individual components, but rather sets of components.

Abitibi further claims that the Department’ s description is contradicted by the record evidence
and the Pand’ s finding, since SEBF components include pieces such as end-fillers and L-braces that do
not fit the Department’ s description.

Moreover, Abitibi contends that the sizing and shaping of SEBF components, and the additiona
cost and price resulting from such processing, renders these products commercidly unsuitable for any
other use. According to Abitibi, the Department’ s observation that other products are also produced
to manufacturers pecifications represents a difference, not asimilarity. The physical characteritic of
SEBF components, palet stock, and truss components are dl different, not smilar. Noneis
interchangeable with, nor subgtitutable for, any other.

Lagtly, Abitibi claims that the Department has not followed the Pand’ s express order thet it

identify and compare physicd characteristics of any comparison product. It is Abitibi’s view that, once
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the rlevant “ specifications’ to which the Department refers are identified and compared, the
differences will be apparent.

With respect to the second criterion regarding end use, Abitibi states that the Department’s
finding that SEBF components are not so customized that they cannot be used in any other application

is unsupported by substantial record evidence. Abitibi states that, under Diversified Products, actual

use, not theoretical use, isthe relevant test. According to Abitibi, “the evidence supports only the
conclusion that bed frame components are, in fact, used exclusively in the manufacture of bed frame
components. ... Additiondly, Abitibi clamsthat it is unable to discern the product or products to
which the Department is comparing bed-frame components under this factor or what the ultimate uses
of such products are, and how those uses are common to the uses to which bed-frame components are
put, and cites to cedar boards used to manufacture shingles. Findly, Abitibi claims that the Department
in numerous cases has found that components dedicated exclusvely for usein finished products are part
of the same class or kind of merchandise as that finished product.

With respect to the third criterion and purchaser expectations, Abitibi contends that the
Department failed to make afinding for SEBF components and any other products, to compare the
two, and to identify any common expectations. Abitibi claims that the Department gppearsto be
andyzing SPF, rather than SEBF components. To the extent that the Department has determined that
purchasers of bed-frame components have specific criteria, just as purchasers of truss components,
palet sock, and datsfor crates, such afinding could support asingle class or kind determination only if

such criteriawere the same or smilar. The Department has not made such finding, according to Abitibi,
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nor is there evidence on the record regarding purchasers expectations or criteriafor any of these
products. Abitibi clams that the expectation of the SEBF component purchasersis that the
components delivered to them will fit perfectly with each other and with radius end components,
without processing, and that their workmen can smply staple the components together. No other
lumber product meets these expectations.

With regard to channedl of trade, Abitibi clams that the Department misused the term
“remanufacturer” in acouple of indances.  Abitibi clams that direct distribution of bed-frame
components to box-spring producers is a different channe of trade than that of any other lumber
product, in that no other lumber product is directly distributed to box-spring producers and SEBF
components are not digtributed to any other user. Abitibi concludes that if mutual exclusvity is not
sufficient to establish a different channe of trade, it cannot imagine whet is. However, the Department
failed to make actud findings identifying the channds of trade for SEBF components and for any other
specific product and to determine whether they are common.

With respect to advertising, Abitibi claims that the Department also failed to make specific
findings regarding specific products, failed to make comparisons, and erroneoudy determined that
differences in marketing to different types of customers somehow should be regarded as Smilarity.

In conclusion, Abitibi states that SEBF components are not substitutable for, and do not
compete with, any of the other products to which the Department has purported to make a comparison.

In Abitibi’ s view, the Department has falled to identify any overlap under any of the Diversfied

Products factors, and the Department’ s andysis, according to Abitibi, hasno basisin law or in fact.
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The petitioner concurs with the Department’ s finding that SEBF components are part of one
class or kind of subject merchandise and recommends that the Department further buttress the agency’s
correct analysis with specific citations to the record, as provided in its submission.

With regard to physical characterigtics, the petitioner states that the length of SEBF
componentsis not a digtinguishing factor. 1t daimsthat in terms of the generd physical characteridtic of
length, there is not a clear dividing line between SEBF components and FJF, a product emphasized by
the Canadians for its unique length, snce SEBF components are manufactured in lengths up to 84
inches. The petitioner cites to anumber of products that are manufactured for specific usesin very
gpecific dimensions, varying from 11 1/8 inches to 92 5/8 inches. In addition, the petitioner citesto a
number of products that are produced in dimensions that overlap with those of SEBF components. The
petitioner concludes, again, that the dimensions of SEBF components do not provide a clear dividing
line and that specific Sze requirements do not provide a means to distinguish SEBF components from
other lumber products. In addition, the petitioner lists a number of lumber products that, like SEBF
components, must be produced to meet narrow size tolerances and that have specific requirements for
surface and edge qudity, as well as for moisture content.

With regard to the second criterion addressing end use, the petitioner acknowledges that
“SEBF Components have only one end use -- the products are used exclusively by manufacturers as

components of wooden frames that will become part of abox spring or mattress support.”?>

253 | etter from Dewey Ballantine dated September 11, 2003 at 25.

-122-



Proprietary Information Removed
However, it sates that alarge share of lumber products is produced for a unique use and provide
record documentation to support its statement.

With regard to purchaser expectations, the petitioner clams that the expectations of SEBF
component purchasers are identical to those of other lumber products -- they al expect the product to
be suitable for itsintended use. Addressing the fourth criterion concerning channels of trade, the
petitioner clams that the channels of trade of SEBF components are remarkably similar to those of
other softwood lumber products (product brochures, direct sales to manufacturers of downstream
products) and provide ample documentation. Speaking to the manner in which the product is
advertised or displayed, the petitioner clamsthat, contrary to the Panel’ s opinion, this product is
advertised through product and sales brochures just like other lumber products, and that Abitbi ison
record saying that SEBF components are advertised (as bed-frame components, not as softwood
lumber). The petitioner clams that the differences in advertisng between SEBF components and other
lumber products are dight, if not illusory.

Department’ s position

The Department disagrees with Abitibi’ s contention thet the analys's leading to the
Department’ s current determination isincorrect. Abitbi claims that the Department fails to make
specific factud findings as to the characteristics of bed-frame components and the product or products

to which bed-frame components are compared. Abitbi further claims that the Department misapplies

the Diversified Products test, Snce differences between products cannot support afinding of

commondity.
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This assessment sems from the fact that Abitbi envisons atype of analyss which is different
from the analysis conducted by the Department. Abitbi would have the Department examine the
physical characterigtics, the end use, the purchaser expectations, the channels of distribution, and the
type of advertising of SEBF components and of the other comparison products and look for smilarities
and differences. Similarities, in terms of product subgtitutability and interchangesbility, would lead to a
finding of the same class or kind. Differences, or lack of subdtitutability, would lead to separate classes
or kinds.

If the Department followed this type of anayss, it would have to establish different classes or
kinds for lumber products of different dimensions and subject to variations in processing, manufactured
for different uses (for instance palet stock, furniture parts, spindles for saircases, musica instrument
stock), sold to different types of customers (expectations of a bed-frame manufacturers are different
than those of a pallet manufacturer, or of arefrigerator manufacturer, or of a garage door manufacturer)
through separate channels of ditributions. And yet, dl of these products are unquestionably softwood
lumber products. They aredl part of aclass or kind that covers an intermediate wood product that has
been processed in accordance with the requirement of the next manufacturing stage (pallet stock to be
incorporated into a pdlet, a 2x4-inch stud to be incorporated in a building, awindow frame component
to be incorporated into awindow frame). Nevertheless, these are il al softwood lumber products
mesting the specifications provided in the description of the scope of the order and, as such, are part of
the same class or kind. Once processed to the specifications of the next manufacturing stage, the

various types of lumber products are no longer interchangesble, the end use varies from product to
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product, the expectations of the ultimate purchaser will be different, and the channds of distribution,
athough smilar, will lead to different types of customers.

Abithi essentidly ignores the Panel’ s andlysis and attempts to have the Department create an
illegd test. The Pand affirmed the Department’ s determination that Eastern white pine and Western red
cedar were not separate classes or kinds of merchandise, even though those products were examples

of “appearance’ grade lumber which, under the Diversified Products criteria, were different from

“structurd” grade lumber, but by no means were exactly the same as each other.®* Ahitibi’s “exactly
the same’ test is completely incons stent with the Pandl’ s determination thet the Department “enjoys
broad discretion in defining the ‘class or kind'” of merchandise subject to an antidumping
investigation.”*>®

The Department has compared in greet detail SEBF components with other products subject to

the same class or kind of merchandise under the Diversfied Products factors in this remand

redetermination, as required by this Pandl. Asthe Binationa Pand found in the countervailing duty case
covering the softwood lumber scope of that order, “the Department’ s task is to compare the contested
product with al other merchandise covered by the CVD investigation to determine whether the
contested product is ‘so distinct and unique’ as to differ from other subject merchandise”>® In that

case, the Pand found that both FIF and SEBF were “not * so distinct and unique’ as to warrant

2 Panel Decision at 156.
2% panel Decision at 150.

256 Article 1904 Binational Panel Review, In the Matter of Certain Softwood Lumber Products From Canada,
Decision of the Panel, August 13, 2003, at 47.
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separate ‘class or kind' treatment.”®>” This Panel should make the same finding once it reviews the
Department’ s detailed explanation in this remand redetermination.

Abitibi aleges that when the Department makes factua findings in the context of this analyss,
the Department isincorrect and the factua findings are not supported by the record evidence. Abitibi
further dates that the Department’ s andysis under many of the factorsis inconsstent with the Pand’s
own analyss. Thisremand addresses these dlegations in the context of the factor-by-factor analyss
below.

Physicd Characteristics

According to Abitibi, the description of SEBF components provided by the Department is
inaccurate. In the Draft Remand, the Department stated that SEBF components “are narrow and flat
grips of lumber not more than 1 inch thick, 2 inches wide and, generdly, “25 inches to 83 incheslong.”
This definition is conggtent with the manner in which Sindar, a Canadian manufacturer of SEBF
components, and the ISPA, a trade association whose members include manufacturers of bedding
products, describe SEBF components:

The vast mgjority of these products { bed-frame components} are generally made of

wood and have nominad dimensions that do not exceed 83 inchesin length, 4 inchesin

width, and 1 /4 inchesin thickness .. . . . Bed-frame components are much shorter

than standard lumber products, usudly ranging in length from 25 to 83 inches
(compared to 96 inches for a standard 2x4 stud).?*®

257 Article 1904 Binational Panel Review, In the Matter of Certain Softwood Lumber Products From Canada,
Decision of the Panel, August 13, 2003, at 52.

2% See Sinclar and ISPA’sMay 21, 2001, Letter at 1 and 3.
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SEBF components include not only dats but aso end-fillers, L-braces, and central supports,
which are shorter than 25 inchesin length. For this reason the product description states that SEBF
components are “ generdly” (which means not dways) 25 inchesto 83 inches long. The Department
has therefore added more specific language to the product description listing al the components of bed
frames (dats, L-braces, center supports and end-fillers), aswe did in the Finad Decison
Memorandum.®® Asthe Sinclair/IPA submission confirms, however, the description included in the
Draft Remand captured the great mgority of the SEBF components and this remand is therefore in
compliance with the Pand directions*®

The Department examined the “essentia physica characteristics’ of SEBF components
proposed by Abitibi and finds that they do not capture the physical appearance of the product.
Attributes such as * custom manufactured in unique sizes and shapes to fit together to make a box
spring” do not describe the physical characteristics of SEBF components. Similarly, it is not helpful for
purposes of this analyss to Sate that these components have “ unique actua dimensions’ unless Abitibi

sates what those dimensons are. While Abitibi has provided the dimensionsin a prior submission

259 | ssues and Decision Memorandum for the Antidumping Duty Investigation of Certain Softwood
Lumber Products from Canada from Bernard T. Carreau, Deputy Assistant Secretary, to Faryar Shirzad, Assistant
Secretary for Import Administration, dated March 21, 2002 (Final Decision Memorandur).

In reviewing the record, the Department realized that its product description can be made more precise,
without affecting the content of our analysis. The Department is amending the maximum width to 4 inchesin
accordance with the information on the record (see e.q., letter from the QLMA dated May 21, 2001, at 17). With
regard to thickness, the draft provides the actual, rather than nominal, thickness. Since the length and width
measurements provided are nominal (see Sinclar and IPA’s May 21, 2001, Letter at 3), the Department will amend the
measurement of the thickness from 1 inch to 1/4 inches.
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(May 21, 2001), Abitibi does not include in its comments those dimensions as part of this description of
the essentid physica characteridtics.

Based on this product description, Abitibi claims that the “reevant commercid ‘product’ that is
sold . . . isnot individual components, but rather sets of components.” Thisisincorrect. Therecord
shows that purchases of SEBF components occur both in sets and as individua components. For
ingance, Empire Wholesale Lumber Company, awholesaler shipping alarge volume of bed-frame
components to manufacturers of mattresses, states:

The assembly plants order the individual components on an ‘as needed’ basisto

minimize their inventory investment. Theratio of quantities ordered will vary from

shipment to shipment as aresult of on line rgection of components, mishandling, specid

order needs, midshipmen by other vendors, and other stimuli outside the control of the

exporter of any specific shipment.?*

Sinclar/IPA plainly states that “ bed-frame components have been manufactured, marketed, and
purchased on a per-component basis. Producers, resdllers, and purchasers smply do not think of their
bedframe reguirements in terms of ‘kits.’”?°? And again, as another example of record information
showing that trade of this type of product does not dways occur gtrictly in sets, see Sinclar/ISPA’s
December 3, 2001, submission in which Sinclar/IPA asks the Department to grant an exclusion for kits
of bed-frame components in bulk (rather than individually wrapped). In that submission, Sinclar/IPA

provides an example of how Customs could ensure that @l the pieces that are necessary to make a

certain number of frames are accounted for in a shipment, thus desarving the “kit” excluson: “Any

261 See L etter from Empire Wholesale Lumber Co., September 25, 2001.

262 see Sinclar and ISPA’s August 23, 2001, Letter at 8-9.
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other box-gpring frame components loaded on the same carrier that do not make up afull “kit” would
not benefit from the excluson.” 1d. Clearly, shipments may include more than the exact set of pieces
necessary to make a set number of bed frames.

Abitibi claims that the szing and shagping of SEBF components, and the additiona cost and
price resulting from such further processing renders these products commercidly unsuitable for any
other use. Thisiscorrect. Under this aspect, SEBF components have alot in common with numerous
other lumber products that are aso shaped and sized for very specific gpplications. Smilarly, palet
stock,?%® sold separately, not in akit, is aso lumber specificaly processed and sized for awell-defined
application, just like SEBF components. The * differences’ between these two products and the fact
that they cannot be substituted for one another do not offset the fact that, at this stage of manufacturing,
the generd physica characterigtics of each of the SEBF components, dats or L-braces, or center
supports, or of the piece of pallet stock are much closer to those of alumber product, than to those of a
bed frame or apalet.

Based on the above rationd e, the Department is not specificaly focusing on smilarities and
differencesin the physica characteristics of each comparison product, since, as explained above,
vaiationsin dimensions, degree of moisture content, type of surface finish, or other physica
characterigtics, are perfectly consstent with the dimensions and the manufacturing processes of lumber

products. For instance, with regard to sizing, there are anumber of products whose sizes overlap with

263 The Department is using pallet components as a proxy for all other productsit already listed as being
similarly situated as bed frames for purposes of thisanalysis: truss components, door frame components, FJF, door
jambs, window parts, bannisters, spindles, etc.
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the SEBF components, such as furniture components which are manufactured in avariety of specific
lengths, including 60 1/8 inches and 63 1/2 inches?** boards which are manufactured in nomind sizes of
1x4 inches, fasciain 1x2 inches, and furring stripsin 1x2 inches through 1x4 inches®®> Additiondly,
furring strips are also manufactured in 1x2 inches, 1x3 inches, and 1x4 inches, palet componentsin 1x3
inches and 1x4 inches, and fence components in 1x4 inches?%®

With regard to narrow size tolerances, SEBF components are dso not unique. The following
lumber products, for example, also require the same precision sizing as the SEBF components. PET
lumber, trimmed to 1/16 inch tolerances " and Western hemlock stair-part turning squares, trimmed to
tolerances of 1/32 inch.#®

With regard to surface and edge quality treatment, lumber products present avast variety of
finishes, including the type of smoothnessthat is required of SEBF components. For instance, stock for
musica instruments and for snow boards reguires a smooth finish?®® but combtex fascia requires instead
arough and textured surface?”® Y e, both stock for musical instruments and combtex fascia are

included in the class or kind of softwood lumber products.

264 See Alberta Spruce Industries August 16, 2001, L etter.

265 See Canfor Section A response at Exhibit A-19.

266 See Abitibi Section A response at Exhibit A-23.
267 Random Lengths, Terms of the Trade, 2000 edition, at 255.

268 | etter from Cahan Wood, dated September 5, 2001.

269 | etter from Batts Patterson Mines dated July 19, 2001.

270 | etter from Canfor dated August 17, 2001, at 3.
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In conclusion, the physica characteritics of SEBF components do not provide a clear dividing
line from which the Department can establish a separate class or kind for this product.
End Use

The Department takes note of the petitioner’ s new position, that SEBF components have only
oneuse: incorporation into abed frame. As stated in the analysisin the Draft Remand, the unique end
use aone does not |ead to the establishment of a separate class or kind. Many lumber products are
used in limited types of applications for which they are specifically manufactured.

Abitibi daimsit was unable to discern the Department’ s analysis on certain points. Thisis

because Abitibi is confused as to the gpplicable legd analyss under the Diversified Products factors.

The test which the Department must apply is not to look for subgtitutability or interchangeability
between lumber products. Of course a piece of adoor frame, or aspindle, or apiece of truss stock
cannot be used to manufacture bed frames. We are not examining here whether or not other lumber
products could be substituted for SEBF components. Instead, we are examining whether the class or
kind of softwood lumber products includes other products that are smilarly stuated as SEBF
components because they have been sized and processed to the point that they have a limited number
of, if not unique, applications.

Cedar boards, which are the product that Abitibi claims not to be able to discern, are

mentioned in the Find Decison Memorandum at comment 57, item B number 17.2’t Shaker town

1992 Inc. requested that the Department exempt from the scope of the investigation certain specidty

27 See Final Decision Memorandumat comment 57, item B number 17.
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cuts of Western red cedar (boards) cut from shingle blocks on shingle saws in nomind lengths of 18
inches, 15 inches, 12 inches and 9 inches. Shaker town provided grading standards for this specidty
cut materid.  Sizing and grading requirements were determined by the further manufacturing processto
which these boards were dedicated, the manufacture of shingles. The Department ruled that these
boards were covered by the scope in that they still were cedar products and not yet shingles (which are
subject to a different HTSUS classification and are outside the scope of the order). Thus, other
products in the class or kind were uniquely manufactured for specific uses and were therefore smilarly
Stuated as SEBF components. Y et, because they did not reach the manufacturing stage of afinished
product (ashinglein this case, bed frames in the case of SEBF components), they were still considered
softwood lumber products included in the scope of the order and therefore part of the same class or
kind of subject merchandise. Abitibi clamsthat spark plugs too have a unique use, but that does not
put them in the same class or kind of merchandise as bed-frame components. Thisiscorrect. They are
not in the same class or kind because, among many other factors which need not be addressed at this
time, they are afinished product. SEBF components are without question not a finished product.

Findly, Abitibi chalenges the Department’ s distinction between components and finished
products, stating that the Department in numerous past cases has found that components dedicated
exclusvey for usein finished products are part of the same class or kind of merchandise asthat of the
finished product. Thisis not the Department’s stlandard practice. Generdly, in establishing the class or
kind of merchandise subject to the investigation, the Department takes into account the scope as

outlined in the petition. If the petitioner claims to have been injured as a producer of both the parts and
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the finished product, and the International Trade Commission finds that injury has occurred with respect
to both the product and its parts, the Department may include both finished products and its partsin the
scope, based on the circumstances outlined in the petition. None of these circumstances has occurred
in the ingtant case.

Expectations of the Ultimate Purchasers

Abitibi would have us analyze the expectations of each purchaser (for instance, of abox-spring
manufacturer) and compare those to the expectations of the purchaser of another lumber product in the
same class or kind (for instance, a pdlet or truss manufacturer). To the extent that the Department
would find smilar expectations, Abitibi claimsit could then find support for asingle class or kind.

Abitibi’sandysisis narrowly focused on the expectations of the purchaser based on the
requirements of the final product in which the lumber will be incorporated. We recognize thet there are
differences a that stage. However, we dso find many smilarities. The class or kind of softwood
lumber products includes lumber processed for use in awide range of applications. The expectations
of the purchaser will differ on a product-by-product basis (the vegetable box producer requires atype
of lumber that is quite different from the truss producer), but that does not mean that each product must
condtitute a different class or kind. Truss components and vegetable box components are both
softwood lumber products. In both cases, purchasers expect that they fulfill the requirements of the
manufacturing processin which they will be used. To this extent, the expectations of the purchasers are

identical to those of box-spring manufacturers, who expect that the SEBF components fit perfectly with
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each other and with radius-end components and that their workmen can smply staple the components
together.

Abitibi dso cdlamsthat the Department appears to be analyzing SPF rather than SEBF
components. Thisisincorrect. The Department prefaced its andysis with a statement that the
preferred type of wood for SEBF components was SPF. There is no further mention of SPF in its
andyss.

Channd of Trade

Abitibi’ s point with regard to manufacturers, remanufacturers, and end usersis correct;
therefore, the Department has made the appropriate corrections in the remand. However, the incorrect
use of the word *remanufacturer” in severa instances does not detract from the vaidity of the
Department’ s argument, that the channd of trade of direct sdes from the SEBF component producer to
the box-gpring manufacturer is not so unique as to require the Department to establish a separate class
or kind for SEBF components.

Once again, Abitibi islooking for products that can be sold through the same channel of trade
through which SEBF components are sold to box-spring producers and finds none. Therefore it
concludes that SEBF components should be granted a separate class or kind. No softwood lumber
product other than SEBF components is sold to box-spring manufacturers. However, the point is
inconsequentid. Thisis not the legd analysis recognized by the Pandl in its decision.?”? Direct

distribution channels of a product to the manufacturer are used by along list of other softwood lumber

272 See Panel Decision at 150.
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products, such as, truss components, pallet stock, window and doorframe components. These
channedls do not need to be interchangeable. The fact the customers are different is not determinant for
purposes of thisandysis. Thus, SEBF components are not unique among other softwood lumber
productsin having adirect channd of trade.

The Manner in which the Product is Advertised or Displayed

Once again, Abitibi would like to have the Department compare the advertisng channels of
SEBF components and those of the comparison products, and find these channels are not
interchangegble. Abitibi states that differencesin marketing to different types of customers should not
be regarded as smilarities. Thefact that different lumber products are advertised to different classes of
customers through comparable channels (direct contacts with manufacturers, brochures, promotiona
materids, trade shows*® ) confirms the fact that those products are in the same dlass or kind. Abitibi
would have us demondtrate that al productsin aclass or kind are sold to the same type of customer
through the same channd. This, of course, is not the gppropriate analys's pursuant to the Pand’s
ingructions, nor pursuant to the law governing class or kind determinations.

In conclusion, the Department is not persuaded by Abitibi’ s arguments and continues to find
that SEBF components are within the class or kind of softwood lumber products.

Company-specific | ssues

D. Comment 4. Tembec's Cost of Wood Chips

273 gee Sinclar and 1SPA’ s March 15, 2002, Letter.
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Tembec clams that the Draft Remand continues to ignore the fact that Tembec's interna
transfer prices were not reflective of market value. Tembec reiteratesits contention that the statute
prohibits the Department from using interna transfer pricesin its COP calculations unless those interna
transfer prices reflect market vaue. Tembec continues to argue that when internal transfer prices
diverge materidly from market prices they must be regjected because these internd transfer prices
cannot represent real costs required by the statute. Tembec claims that the Department is*“legally
required to accept this argument, and that this ‘legd requirement’ isthe essence of the Pand’s
indruction.” Tembec maintainsthat itsinterna transfer prices should be revaued to reflect the market
prices that would occur in an army’ s-length transaction between unaffiliated partiesin order to determine
the cost of woodchips.

The petitioner did not comment on these points.

The Department’ s Position:

Our decision to rely on Tembec's books and records was reasonable, in accordance with the
law, and in accordance with the Pandl’ sinstruction. Consistent with its Satutory obligations,®” the
Department accepted Tembec' s recorded by-product, inter-divisona values as reliable absent a
showing that the cogts as recorded in its books and records were unreasonable. We disagree with
Tembec that its own internd transfer prices ever needed to be equivalent to market values for them to

be deemed reasonable for use in establishing the production cost of Tembec’swood chips. The

274 19U.SC. 8§ 1677b(f)(1)(A): “Costsshall normally be calculated based on the records of the exporter or
producer of the merchandise, if such records...reasonably reflect the costs associated with the production and sale
of the merchandise.”

-136-



Proprietary Information Removed
Department noted in the Draft Remand that the market vaues for Tembec' s by-products were larger
than itsinter-divisond values, a distinction that was expected in light of the standard relationship
between COP and market value. Tembec argues that we should apply a bright-line test whereby
internd transfer prices must be rgjected when they diverge from market prices. This bright-line test was
in no way adopted by the Pand in its decision, makes little sensein light of facts which differ from case
to case, and is supported by no standard accounting authority. Given the vast array of pricing
experiences between the different respondents in the investigation, the Department determined that the
difference in price, in both BC and Eastern Canada, was reasonable and, therefore, applied these
vaues as the by-product cost offset. This determination was consistent with the Pandl’ s instruction and
was supported by the facts on the record.

E. Comment 5: Tembec's G& A Expense

Tembec argues that the SG& A expenses of the Forest Products Group are the SG& A
expenses that pertain to the production and sales of the FLP. Tembec maintains the SG& A expenses
of the Forest Product Group are actua data and should be used by the Department. Tembec disagrees
with the Department’ s claim that these expenses are not audited and that the Forest Products Group
G&A expense cdculation was unverified.

The petitioner did not comment on these points.
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The Department’ s Position:

Our decison to rely on Tembec' s audited financid statement data was reasonable, in
accordance with the law, and in accordance with the Pandl’ s ingruction. G&A expenses are, by their
nature, applicable to acompany as awhole, not to particular ssgments or divisons determined
arbitrarily by acompany’s management. G&A expenses, in other words, are not associated with the
production of a particular product or divison. The Department’s method proportiondly allocated
actual company-wide G& A expenses to the merchandise under investigation based on the cost of
merchandise sold by Tembec, as explained above.

Tembec isincorrect in its assertion thet the divisona G& A amounts were verified by the
Department. In order to verify Tembec sdivisond G&A amounts, the totals and dlocations at every
Tembec divison would have had to be verified. Thiswas smply not done. Moreover, verifying what
Tembec did would not mean its allocations were gppropriate or acceptable. Tembec's assertions rely
on a consolidation worksheet provided to substantiate the Forest Products Divison’s wood and
sawvmill codts, as part of the overdl reconciliation of manufacturing costs to the financiad statements
during the verification. Whether the numbers on the worksheet could be tied to source documents does
not mean that Tembec's G& A figures for the Forest Products Group were audited, verified or
reasonable to use. In addition, we note that neither Canadian nor U.S. GAAP requires an auditor to
attest to the reasonableness of segment or division data reported in financial statements. Indeed, the
gpplicable accounting standards alow management of the company to present segment datain the

manner it pleases, with no required consstency from company to company.
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F. Comment 6: West Fraser’s Sale of Wood Chips to Affiliates and Non-affiliated
Customers/Commercial Benchmarks

West Fraser argues that the Department’ s reasons for relying upon West Fraser’s unaffiliated
sales of wood chipsin BC as market prices are unsupported. According to West Fraser, none of these
reasons supports the Department’ s conclusion that West Fraser’ s unaffiliated saes are a reasonable
benchmark for market pricesin BC.

West Fraser purports that the Department suggestsin its draft determination that so long asa
respondent’ s sales are commercial, those sales are a reasonable benchmark. West Fraser then goes on
to suggest that such an argument isinconsistent with section 773(f)(2) of the Act which requires the
Department to determine whether affiliated transactions fairly reflect the amount usudly reflected in the
market under consideration. West Fraser contends that the mere fact that a transaction is commercia
says nothing about whether the transaction was reflective or representative of market prices.
Additiondly, West Fraser contends, the benchmark must be based on a sufficiently large number of
transactions. West Fraser asserts that the draft determination provides no andlysis of how its sales
satisfy this standard, but instead relies upon mere assertions that West Fraser’ s unaffiliated sdles were
subgtantid in absolute terms, sgnificant in tonnage and commercid vaue, and in no sense minimal.

West Fraser argues that the draft determination incorrectly states that the relative amount of its
sdesto undffiliated partiesin BC isirrdevant in determining whether those sales provide areasonable
benchmark. According to West Fraser, the fact that it sold over 99.7 percent of its BC production to

affiliated parties shows that any unaffiliated sales were not representative of its norma sdes practice
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and thus should not be used in the Department’ s dumping andysis. West Fraser citesa Memorandum
to Robert S. LaRussafrom Richard W. Moreland, Re: 1ssues and Decision Memo for the
Adminigtrative Review of Gray Portland Cement and Clinker from Mexico dated March 15, 2000 at
comment 3 and asserts that the Department’ s practice in Smilar contexts is to recognize the relaive
ggnificance of particular transactions as part of a company’s overd| sdesin determining whether those
transactions can be used in the dumping andlyss.

West Fraser argues that, even more importantly, the inggnificance of its own salesto
unaffiliated parties relative to other evidence of BC market prices shows that its own sales do not
provide areasonable benchmark. According to West Fraser, if arespondent’ s unaffiliated sales
condtitute only a minuscule percentage of the overdl market, the satistical probability that a
respondent’ s own saleswill be representative of market priceswill below. West Fraser citesIn re

Chevron U.SA., Inc., 109 F.3d 1016, 1019 (5" Cir. 1997) (Chevron), which states that a sample

must be “of sufficient Sze so asto achieve datistical sgnificance to the desired leve of confidencein the
result obtained.”

West Fraser contends that the Department’ s statements in its Draft Remand as to why
unaffiliated wood chip sales from West Fraser's McBride mill were reflective of market prices do not
withstand scrutiny. Specificaly, West Fraser asserts that the Department’ s presumption that expected
movements in market prices are inherently built into the terms of along-term contract and that these
sdleswere a market prices at that time isincorrect. West Fraser cites the Cost Verification Report at

23 and points out that its officids told the Department that the sles vaue of wood chipsincreased in
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May 2000 and that it was obligated to sell chips at the lower contracted price. Additionaly, West
Fraser maintains, the Department’ s statement in its draft determination that April and May 2000 were a
materid part of the POI isirrdevant, and says nothing about whether sdles from McBride in those two
months fairly reflected market pricesfor the entire twelve-month POI. Furthermore, West Fraser
assarts, the Department’ s statements that unaffiliated sales from McBride and Pacific Inland Resources
represented West Fraser’s market experience overlook the fact that the McBride contract was
executed before West Fraser became responsible for operations at McBride. Thus, West Fraser
concludes, it isincorrect to say that the McBride sales represented the prices at which West Fraser
was willing to sdll wood chips in arm’ s-length transactions, and the only sales that truly represent such
prices are the sdes from its Pacific Inland Resources miill.

West Fraser argues that the draft determination ignores evidence and arguments that show that
its affiliated sales represented market prices and remains inconsistent with the record evidence asa
whole. According to West Fraser, the unaffiliated sales on which the Department relied in support of
its determination were tiny in comparison to the contrary record evidence of prices charged by other
respondents, which showed a considerably higher market price that was fully consistent with the prices
that it recelved from its affiliated cusomers.

West Fraser disagrees with the Department’ s Satementsin the draft determination that the
Department’ s preference for determining whether affiliated transactions are @ arm’'slength isto
compare the average price of those transactions with the average price of the same respondent’s sales

to unaffiliated parties. West Fraser argues that such a preference does not mean that this methodology
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isreasonable in dl circumstances, and it does not dlow the Department to ignore other evidence. West
Fraser cites Thai Pineapple Canning Industry Corp v. United States, 273 F. 3d 1077, 1085 (Fed Cir.
2001) (Tha Pinegpple), which states that “it is possible for the gpplication of a particular methodology
to be unreasonable in a given case when a more accurate methodology is available and has been used
ingmilar cases”

West Fraser purports that the draft determination ignores the fact that at verification, West
Fraser provided the Department with significant evidence that its affiliated sales were at arm’ s-length
prices. West Fraser arguesthat it satisfied the burden of showing that its sales to affiliates were at
market prices and it was thus the Department’ s responsibility to request any further evidence that it
believed necessary. According to West Fraser, the Department’ s continued finding that West Fraser’s
sdes of wood chipsto affiliated parties were made at inflated prices isinconsstent with the fact that the
Department specificaly verified that a Sgnificant portion of those sales had been made at arm’ s-length
prices.

West Fraser believes that the draft determination does not address the fact that the
Department’ s methodology in this case results in two entirely different benchmarks being used as
market prices for sales of wood chipsin BC. Specifically, West Fraser asserts, amuch higher
benchmark was used for Canfor than was used for West Fraser. West Fraser contends that the record
does not support the use of divergent benchmarks when the purpose is the same in both instances: to

determine whether sdles of wood chipsto affiliated parties represent market prices.
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West Fraser argues that the Department’ s draft determination incorrectly states that the
Department’s normal practice is to use arespondent’s own unaffiliated transactions as its market price
benchmark in applying section 773(f)(2). In support of its dlegation, West Fraser cites the preamble to
the current regulations and asserts that the Department expresdy rejected a proposal that it adopt an

am’ slength test. See Antidumping Duties Countervailing Duties, Find Rule, 62 FR 27296, 27362

(May 19, 1997) (Find Rule). West Fraser argues that nowhere in the preamble does the Department
date that its normal practice isto use exclusvely arespondent’s own unaffiliated sales transactions for
the affiliated transaction comparisons.

West Fraser argues that the Department does not correctly summearize the focus of inquiry
under section 773(f)(2) of the Act. It assertsthat the test is not whether West Fraser’ s unéffiliated
pricing was a “market value,” but rather whether its unaffiliated sales reflected market prices across the
entire twelve-month POI and thus could be reasonably used as a benchmark.

Department’ s Position:

We agres, at least in part, with West Fraser that the fact that a transaction is commercia cannot
necessaxily, by itsdf, be the sole determining factor in deciding whether it represents a market price.
Although the quantities involved here are smdl, they are not so minima as to detract from their
representativeness. Commercidity isaprimary focus of determining whether prices are “usudly
reflected” in the market under congderation, but the overdl focusis on how well a sde represents what
would have occurred between two arm’ s-length parties. In West Fraser’s case, not only were its sales

of identical wood chips to uneffiliated partiesin BC made in commercia quantities, they were dso
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based on the actud norma experience of two different mills during various months of the POI. Taken
collectively, the wood chip sales by West Fraser’ s two mills to unaffiliated parties during the POI
represent the best evidence of an arm’ s-length price that West Fraser would have charged given its
gpecific circumstances in the market under congderation (i.e., the province of BC). The Department
need not provide a specific quantitative andyss of what congtitutes a“ sufficiently large number of
transactions’ to represent amarket price. In the preamble to the current regulations, the Department
dated its reluctance to establish any single quantitative test gpplicable to dl situations and ated its
intent to consider the specific circumstances of each case See Preamble to 19 CFR § 351.407, supra.
The Department has satisfied itsdf that the quantities involved here did not affect the pricing of those
sdes, and the Department also satisfied itsdlf that those quantities were sufficient in number or quantity
sold to serve as a benchmark, i.e., more than “minima.”

West Fraser does not correctly summarize the focus of inquiry under section 773(f)(2) of the
Act. It assartsthat the test is not whether West Fraser’ s unaffiliated pricing was at “market vaue’ but
rather whether its unaffiliated sdes reflect the entire POI. The language of this section reads. “the
amount representing that eement does not fairly reflect the amount usudly reflected in sales of

merchandise under consideration in the market under consideration” Thus, the Department assesses

whether sdes are commercidly representative, consdering the terms of sde, quantity, timing, and other
factors. However, thetest is not as redtrictive as West Fraser asserts, in that it does not address

whether the transactions in question cover the entire POI.
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We disagree with West Fraser’ s assertion that the relative percentage of its unaffiliated sdes
makes those sales unrepresentative. Theissue is not how sgnificant West Fraser’ s unaffiliated sdles are
as compared to its affiliated sdles. The issue under section 773(f)(2) of the Act is whether these sales
are at prices “usudly reflected” in the market under consderation. Thetest iscommercid -- 1.e,
whether its uneffiliated sdes are a arm'’ s length, in number or quantities sufficient to serveasa
benchmark. Thus, commercid sdesthat are not minimal in “number or quantity” are the Sandard. In
fact, West Fraser seemsto imply that if acompany makes amos dl of its salesto affiliated parties, then
those sdles should be considered representative regardless of the price a which they were made.

Under such logic, a company could sdll its by-products to affiliated parties at absurdly high prices and
then claim that those sales are the most representative of its actua experience. Thistype of reasoning
bears no relationship asto what actudly congtitutes a market price under section 773(f)(2), namely the
price that would have been charged if atransaction had occurred between two unaffiliated parties.
Clearly, it can be seen that the representativeness of a company’s sdesis not smply a quantitative
function.

We aso disagree with West Fraser’ s assartion that its sales do not provide areasonable
benchmark in comparison to “ other evidence of BC market prices” During the course of this
proceeding, West Fraser has continualy implied that the experience of other respondent companies
(i.e., Canfor) in the investigation, or of other companiesin a completdy different indudtry (i.e., West
Fraser’ s affiliated pulp mills) somehow represent as good or better evidence than West Fraser’s own

experience. Again, West Fraser fails to understand the intent of the Department’s arm’ s-length test: to
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determine the price that a respondent company would have paid or received on its affiliated party
transactions had those transactions taken place on arm’ s-length terms. Given the unique nature of each
company and its experiences in the market place in which it operates, what price could better satisfy
thisintent than a company’ s very own experience? Thisiswhy, in the hierarchy of testsfor affiliated
party transactions, the Department places such emphasis on a company’ s own commercia experience.
Moreover, as we have indicated repeatedly in relation to this assertion, West Fraser’ s Situation of
having its own sdlesin BC is different from Canfor, which had no BC sales.

We find West Fraser’ s reference to Thal Pinegpple to be ingpposite; in that case, the
Department was referring to different methods of alocating a respondent’ s production cods. Itisthe
nature of cost dlocation that many different methodologies are available and that some may be more
accurate than othersin different circumstances. Such a choice between different allocation
methodol ogies cannot be compared to the arm’ s length test for by-product sdes, in which the
Department will compare the transfer price received by the respondent from affiliated partiesto the
price received from unaffiliated parties. In the arm’ s-length test, there is no choice between
methodologies, but rather a prescribed test that has continually been used in dl smilar cases, and that
follows alogicd hierarchy of tests. As explained above, the am isto find the best source by which to
test armv’ s-length pricing.

We disagree with West Fraser’s assartion thet its sdes are statistically inggnificant. West
Fraser’s argument that its sales are a minuscule percentage of the overal market and its reference to

Chevron seem to imply that these sales are an unrepresentative sample. The Department did not
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consider these sales on asample basis, but instead considered the totdity of West Fraser’s sdles of
wood chipsto al unaffiliated parties in BC during the entire POI.

West Fraser’ s comments contain no evidence demondirating that the quantity of these sdes
affected their pricing, nor any indication that prices would have been different if the sdes quantities had
been larger. Moreover, contrary to West Fraser’ s assertions as to not having any responsibility to
demondtrate that its affiliated sales prior to verification were not gppropriate as a benchmark, West
Fraser raises any overly narrow point. The commercid nature of these sales was an issue -- if West
Fraser’s assertions are true -- regardless of the test used, be it national, regiona or locd. If those sales
were not commercia, West Fraser should have made such an assertion before verification, because
those alegedly non-commercid saeswould have affected the cal culations regardless of which market
test was used. West Fraser was arguing for use of atest other than anationd test -- i.e., aregiond or
local test, and in any of the three contexts any non-commercid saes should have been excluded if they
were proven to be so. West Fraser failed to present evidence, other than noting that the contract terms
fixed prices and that there was market movement theresfter -- not an uncommon phenomenon, and
certainly not proof that these were not bona fide army’ s-length prices in the market.

With regard to the sales of wood chips from West Fraser’s McBride mill, we continue to find
that West Fraser has failed to present any convincing argument as to why those sales should not be
used in our am’ s-length andlysis. The fact that these sales were made only during two months of the
POI does not affect their usefulness. By considering the sales from the McBride mill and the sdles from

the Pacific Inland mill taken together, the Department has properly captured the totality of West
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Fraser’s own experience over the entire POI. To start excluding some of those sales and including
others, based smply on the month in which they occurred, would be arbitrary and would not further our
god of accuracy. Additiondly, the fact that West Fraser itsdf did not negotiate the wood chip contract
for the McBride mill says nothing about the representativeness of those sdles. Thefact isthat the
contract was gtill negotiated at arm’ s length between two unaffiliated parties, and represented their
agreement as to market pricing. Moreover, West Fraser accepted the contract when it purchased the
mill. Also, we note that West Fraser introduced no evidence that the terms or pricing systems of this
contract were in any way aberrant from the market. Sdlling wood chips based on a contract is neither
an unusud nor an infrequent occurrence in the lumber industry, and the sales of wood chips from the
McBride mill under such a contract slill represent the best evidence of the actud experience of that mill
under its own unique set of market conditions.

Miniserial Error Allegations

G. Comment 7:_Abitibi’s Ministerial Error Allegation

The petitioner notes that Abitibi reported its by-product revenue as a negative amount.
Therefore, to deduct the revenue earned from sales of trim blocks from tota by-product revenue, as
was the Department’ s stated intention, it is necessary to add the trim block revenue to the by-product
revenue varigble.

The Department’ s Position:

We agree with the petitioner and have made the necessary changes to the computer program.

H. Comment 8: Slocan’s Ministerial Error Allegation
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Slocan states that the cost recd culation language in its program differs from that of the other
respondents. According to Slocan, in its program, the NRV for each species/grade/dimension
combination was not divided by the total NRV for the species, but rather by the NRV for the same
species/grade/dimension combination, resulting in an alocation percentage of 100 for every product.

The Department’ s Position:

We agree with Slocan and have made the requested changes to the computer program.

Comment 9: Tembec's Ministerial Error Allegation

Tembec clamsthat a programming error exists in the Department’ s calculations of Tembec's
credit expense with respect to U.S.-dollar denominated sales. At verification, Tembec brought to the
Department’ s attention a mistaken currency converson in which Tembec converted to Canadian dollars
the reported credit expense on U.S.-dollar denominated sales. In attempting to correct the error,
Tembec argues that the Department erroneoudy multiplied the credit value by 1.5, the POI-average
exchange rate, when it should have divided. Tembec requests that the Department correct this error by
dividing by 1.5 the reported credit value on U.S.-dollar denominated sales.

The Department’ s Position:

Asaninitia maiter, we note that thisminigterid error alegation is not the same minigterid error
dlegation before the Panel. The Department holds to its position that the “error” dleged by Tembec in
its brief before the Pandl is not an error, and to revise the credit expense in the manner proposed by
Tembec would only creste an error where none currently exists. Tembec has not commented on the

Department’ s position vis a vis this dlegation.
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With regard to this new dlegation, as noted by Tembec, the Department’ s analys's
memorandum for Tembec did indeed discuss the fact that the Department corrected Tembec's
mistaken currency converson. What Tembec does not mention is that in making the correction, the
Department divided the reported credit vaue by 1.5. That is precisaly what Tembec is asking that the
Department do now. After correctly dividing the reported credit value by 1.5 for the Find
Determination that was published on April 2, 2002, on April 8 and 9, 2002, Tembec and the petitioner
both filed alegations aleging that the Department had made aclerica error when it divided the credit
expense by 1.5.

Perhaps due to the fact that both Tembec and the petitioner agreed that the Department’s
correction was wrong, we alowed ourselves to be convinced that we had erred. In other words, asa
result of Tembec's insstence that we had made a ministeria error, we revised our original correction of
Tembec's error and multiplied the credit value by afactor of 1.5 for U.S. dollar-denominated salesin
both the U.S. and Canadian market datasets. Thiswasthe “correction” suggested by both Tembec
and the petitioner. According to these latest comments, Tembec admits that the Department’ s original
correction of Tembec's error was gppropriate, that Tembec’s subsequent ministeria error alegations
have been wrong, and that Tembec now requests that the Department revert to its origina calculation.
Accordingly, we have reca culated Tembec's credit expense to reflect the original calculation from the

Find Determination

J. Comment 10: Weyerhaeuser’s Ministerial Error Allegation
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Weyerhaeuser argues that the recal culated variable overhead was not properly assigned to all
observations due to a pre-existing variable overhead field in the home market database. To fix this
problem, Weyerhaeuser suggests dropping the variable VCOMH from the home market database.

The Department’ s Position:

We agree with the Weyerhaeuser and have made the requested changes to the computer

program.
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In accordance with the remand order, we have recd culated the antidumping duty margins for al

of the respondent companies. We have aso recalculated the “ All Others’ rate. The recaculated

welghted-average percentage dumping margins for the period April 1, 2000, through March 31, 2001,

for certain softwood lumber products from Canada are as follows:

Company

Abitibi-Consolidated, Inc.

Canfor Corporation

Socan Forest Products, Inc.

Tembec, Inc.
West Fraser Mills Ltd.
Weyerhauser Company

All Others

James J. Jochum
Assistant Secretary
for Import Adminigtration

Date

Amended Find

Marain (percent)

12.44

5.96

7.71

10.21

2.18

12.39

8.43
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Marain (percent)

11.85

5.74

8.77

6.66

2.22

12.36

8.07
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