67 FR 77747, December 19, 2002

A-412-803
Adminigraive Review
POR: 7/1/2000 — 6/30/2001
Public Document
Gl104: MMM
December 10, 2002
MEMORANDUM TO: Faryar Shirzad
Assstant Secretary
for Import Administration
FROM: Bernard T. Carreau
Deputy Assistant Secretary
for Import Administration
SUBJECT: Issues and Decison Memorandum for the Antidumping Duty

Adminigrative Review, Finad Results, of Industria Nitrocdlulose (INC)
from the United Kingdom — July 1, 2000 through June 30, 2001

Summary

We have andlyzed the comments and rebuttal comments of the interested parties in the 2000 — 2001
adminigrative review of the antidumping duty order covering INC from the United Kingdom. Asa
result of our analysis of the comments received from interested parties, we have made changesin the
margin caculation. We recommend that you approve the position we have developed in the
“Discusson of the Issug’ section of this memorandum.

Background

On August 12, 2002, the Department of Commerce (the Department) published in the Federal Register
the preliminary results of the adminigtrative review of the antidumping duty order on INC from the
United Kingdom. See Industrial Nitrocdllulose from the United Kingdom: Notice of Preliminary
Reaults of Antidumping Duty Adminidrative Review, 67 FR 52447 (August 12, 2002)(Prdiminary
Reaults). The period of review (POR) is July 1, 2000, through June 30, 2001.

We invited interested parties to comment on the Preliminary Results of review. In response to this
invitation ICl and its subsidiary, NEC, aswell asits U.S. dffiliate, ICl AmericasInc. (ICIA)
(collectively respondent) filed a case brief on November 13, 2002. No other interested parties filed
case briefs. Petitioner in thisreview, Green Tree Chemica Technologies, Inc., filed a

rebuttal brief on November 18, 2002.




Discussion of the lssue

Comment:  Whether the Department Should Calculate the Net Interest Expense Ratio Based on
the Fiscal Year Financid Statements of the Subsidiary, Nobel’ s Explosives Company,
Ltd. (NEC), rather than the fiscd year consolidated financia statements of the parent,
Imperid Chemica Industries, PLC (ICI).

Respondent argues that the Department must use the interest expenses of the subsidiary, NEC, rather
than those of the parent, ICl, in the find results to calculate the net interest expense retio used to
caculate the cost of production (COP) and constructed value (CV) of subject merchandise.?
Respondent contends that the antidumping statute requires the Department to base its calculations of
COP and CV on the records of the exporter or producer of subject merchandise so asto caculate as
accurately as possible the COP and CV. To support its position, respondent cites section 773(f)(1)(A)
of the Tariff Act of 1930, as amended (the Act), which reads as follows:

Costs shdl normaly be caculated based on the records of the exporter or producer of
the merchandise, if such records are kept in accordance with the generdly accepted
accounting principles of the exporting country (or the producing country, where
appropriate) and reasonably reflect the costs associated with the production and sale of
the merchandise. The administering authority shal consder dl available evidence on
the proper dlocation of cogts, including that which is made available by the exporter or
producer on atimely basis, if such alocations have been historicaly used by the
exporter or producer, in particular for establishing appropriate amortization and
depreciation periods, and alowances for capital expenditures and other developmental
costs.

Therefore, respondent asserts, the Department must calculate the net interest expenseratio usng the
financid statements of the actual producer or exporter rather than those of its parent. Respondent
arguesthat by using the financid statements of the producer or exporter, the Department avoids using
“an interest expense factor of a consolidated group {that} is more likely to include interest expenses
associated with producing products other than those subject to the antidumping order.” SeeE.l.
Dupont de Nemours & Company v. United States, No. 00-1100 (Fed. Cir. February 12,
2001)(unpublished, nonprecedentia)(Dupont 2001). Respondent argues further that thisisthe only
way to “determine as accurately as possible the true cost to the respondent of manufacturing the subject
merchandise” See American Silicon Technologies v. United States, Court No. 97-02-00267, Slip

Op. 2001-109 (Court of Internationa Trade (CIT) August 27, 2001)(American Slicon 2001) citing

I NEC istheICl subsidiary that manufactured and marketed subject merchandise during the
POR.
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Timken Co. v. United States, 852 F. Supp. 1040, 1049 (CIT 1994).

Respondent claims that, because the Department declined to follow the express language of the statute
in the Preliminary Results and use NEC' s records as the exporter and producer of subject
merchandise, the end result is a net interest expense ratio that does not remotely correlate to the actua
costsincurred to produce and sal INC during the POR. Respondent argues that thisis evident due to
the following facts. 1) NEC's sdes represent asmall portion of ICI’s sales; 2) NEC incurred no
interest expenses of its own because it had no borrowings during the POR; and, 3) ICI’sinterest
expense was not related to the production and sale of subject merchandise by NEC.

Respondent concedes that the Department’ s practice to calculate net interest expense ratios based on
the consolidated financia statements of group companies rather than the financid statements of
subsidiaries could prevent “the controlling member from shifting interest expenses awvay from the
caculated cost of production.” See Dupont 2001. However, respondent argues that interest expenses
were not shifted in the instant review. Although respondent aso concedes that “the statute is silent on
whether the interest expenses of the exporter or producer ‘reasonably reflect’ the actua costs of
production where the exporter or producer is part of a consolidated group of companies under the
control of asingle member,” (See Dupont 2001), respondent states that

“the gatutory language contains an ambiguity in the words ‘ specific exporter or producer’ in thet the
statute does not specify at what corporate organizationd levd, i.e., parent, subsidiary, etc. the specific
exporter should be designated.” See AIMCOR v. United States, 69 F. Supp. 2d. at 1345 (CIT
1999)(AIMCOR); see ds0, section 773(e)(2)(A) (“the congtructed vaue. . . shdl be. . . the actua
amounts incurred and redlized by the specific exporter or producer being examined in the investigation
or review. ...").

Notwithstanding the above, respondent alleges that the “ policy reasons’ the Department uses as its
rationae for caculating the net interest expense ratio based on the parent’ s consolidated financial
gatements are not gpplicable in the ingant review. Respondent summarizes the policy, which it dams
isthe basis of the Department’ s presumption that it is appropriate to calculate financid expenses using
the consolidated financid statements of the parent, by citing Stainless Stedl Sheet and Strip in Cails
from Mexico; Find Results of Antidumping Adminidrative Review, 67 FR 6490 (February 12, 2002),
and accompanying Issues and Decison Memorandum, at Comment 10 (Sheet and Strip Decision
Memo), wherein the Department states that its * established policy isto caculate the financid expenses
for COP and CV purposes based on the borrowing costs incurred at the consolidated group level.
This practice recognizes two facts. (1) the fungible nature of money within a consolidated group of
companies, and, (2) that the controlling entity within a consolidated group has the power to determine
the capitd structure of each member company within its group.” Respondent argues that this policy and
the gpplication of the Department’ s presumption have limits. Specificdly, respondent, citing Gulf States
Tube Division of Quanex Corp. v. United States, 981 F. Supp. 649 (CIT 1997)(Gulf Sates), asserts
that the presumption that it is gppropriate to use consolidated financid statementsto caculate financia
expensesis rebuttable (“Commerce s practice is to consider mgority equity ownership to be prima
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facie evidence of parent control over asubsidy. Asaresult, { defendant-intervenors} had the burden of
submitting evidence to Commerce rebutting this presumption.”).

Moreover, respondent claims that because there is no evidence of “inter-company borrowing” in the
ingtant review, the Department must use the financid statements of the producing subsidiary to cdculate
the net interest expenseratio. Respondent notes that, among the factors considered by the courtsin
determining whether the presumption has been rebutted, the most compelling factor is whether “inter-
company borrowing” exists. Respondent cites AIM COR, wherein the Court decided that when “there
is evidence on the record from which to determine the actud ratio of financia expenses for COP and
CV purposes, Commerce may not ignore that ratio in favor of aratio found from consolidated
datements. Commerce is Satutorily mandated to utilize the ratio which will more accuratdly reflect
actua cogsincurred —especidly in this case, where there is no evidence of inter-company borrowing
or other indiciathat the { parent of the producing subsidiary’ s parent} determined {the subsdiary
producer’s} cost of money.” AIMCOR, 69 F. Supp. 2d at 1353. Respondent claims that the
Department has conggtently given the factor of “inter-company borrowing” sgnificant weight in its
determinations. See Silicon Metd from Breril; Find Results of Antidumping Duty Adminidrative
Review, 67 FR 6488 (February 12, 2002), and accompanying Issues and Decision Memorandum, at
Comment 11; see dso, Find Results of Antidumping Duty Adminidretive Review: Silicon Metd from
Brazil, 65 FR 7497, 7500 (February 15, 2000).

Further, respondent contends that the interaction, or lack thereof, between ICl and NEC is not limited
to smply alack of “shared borrowing.” Respondent asserts that the record evidence in this review
demonstrates that equity has not been used as an aternative for debt, and that no new equity has been
created in NEC for more than a decade. Respondent argues further that, not only are officers of NEC
respongible for managing the finances and cash flow of NEC, in fact, if NEC were to borrow to finance
operations relating to subject merchandise, it would do so independently in its own name and for its
own account. According to respondent, in other cases where the Department has faced the issue at
hand, it has placed greater weight on factors other than those weighed by the courts such as the degree
of the parent company’ s equity ownership in its subsidiary, the presence of officers shared by the
parent and the subsidiary, and the consolidation of subsidiaries’ financid statementsinto the parent’s
financid statements. See Noatice of Find Results of Antidumping Duty Adminigrative Review: Fresh
Atlantic Sdmon from Chile, 65 FR 78472, 78474 (December 15, 2000) (Sdmon from Chile), and
accompanying Issues and Decison Memorandum, at Comment 7 (Sdmon Decison Memo).

However, according to respondent, the court has rejected such evidence when the record
demondtrates that actua control of the subsidiary’s capital structure by the parent was not present. See
American Silicon 2001.

Respondent concludes that the Department’ s presumption that it is gppropriate to use the consolidated
financid statements of the parent company to caculate interest expensesis fully rebutted because: 1)
there is no evidence of inter-company or shared borrowing between ICl and NEC; 2) no new equity
has been created in NEC in over adecade, and equity has not been used as an dternative for debt; 3)
NEC managesits finances, 4) no other entity besides NEC financed the production of INC during the
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POR; 5) the interest expenses of the parent company — ICl — during the POR do not relate to subject
merchandise; and, 6) NEC did not incur interest expenses during POR.

Finally, respondent argues that, although record evidence and binding law require the Department to
use only NEC' sfinancid expenses, if the Department continues to use the financia expensesof ICl in
the find results, it should change the denominator it used in the Prdiminary Results. Specifically,
respondent states that in calculating the net interest expense ratio, the Department used as the
denominator the cost of sales from continuing operations. Respondent argues that the Department
should have used the total cost of goods sold (COGS) as the denominator because the numerator
includes ICI’ s actud interest payments without regard to whether, a year end, the involved operations
were continuing or were discontinued. According to respondent, this correction will ensure that the
denominator is congstent with the numerator.

Petitioner argues that the Department was correct in caculating the net interest expense ratio based on
the parent company’ s consolidated financid statements. Petitioner asserts that the Department’ s long-
standing, routine practice isto caculate financid expenses for COP and CV purposes based on the
borrowing costs at the consolidated group level, and that this practice is in accordance with the Act.
See, eg., SAmon Decison Memo a Comment 7. Petitioner states that the Department’ s policy of
using the parent company’ s interest expense to calculate the COP and CV is based on recognition of
the parent company’s control over its subsdiary. See Sdmon Decison Memo a Comment 7 (it isthe
Department’ s position that mgority equity ownership is primafacie evidence of corporate control); see
aso0 Sheet and Strip Decison Memo at Comment 10 (the Department’ s established policy isto
caculate financial expenses for COP and CV purposes based on the borrowing costs incurred at the
consolidated group level). Petitioner contends that the Department’ s position in Sdmon from Chile
gppliesto the instant review because ICl possesses more than amgjority ownership in NEC —it has
100% ownership. Petitioner assertsit is dso the Department’ s position that, athough the specific
nature of financid contral is difficult to identify at times, the control may exist nonetheless:

Companies finance operations through various forms of debt transactions, stock
transactions, and even corporate operating transactions. These financing activities are
conducted both with internal and externd parties. The controlling management of the
group coordinates these activities in order to maximize the benefit to the group asa
whole. ... Theimportant point hereisthat the corporate control on the financing
operations of the individua group member companies may exist even in the apparent
absence of specific inter-company financing transactions. The CIT has upheld the
Department’ s practice of relying on consolidated financia statements when cor por ate
control, whether direct or indirect, exists.

Sdmon Decison Memo, at Comment 7, citing E.I. Dupont de Nemours & Company v. United States,
Court No. 96-11-02509, Slip Op. 98-7 (CIT January 29, 1998)(Dupont 1998)(Emphass added).
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Petitioner arguesthat ICl exercises sgnificant control over its INC operationsin various ways. For
instance, petitioner arguesthat ICl has exercised control by changing the corporate organizationa
structure of NEC and making changes over a period of time in the entities that manufacture and market
subject merchandise. See pages A-5 and A-6 of respondent’ s questionnaire response dated
November 13, 2001. Petitioner explainsthat thisis sgnificant because the Department’ s antidumping
duty questionnaire states that “control exists where one person islegdly or operationdly in apostion to
exercise restraint or direction over another person.” See page A-4 of the Department’ s antidumping
duty questionnaire. Petitioner contends that respondent’ s attempt to distance ICl from NEC and the
INC businessis contradicted by statements in its own questionnaire response indicating a close
relationship between ICl and NEC, aswell asinvolvement by ICl in INC business operations. In
making this argument, petitioner cites Business Proprietary Information (BPI). We discuss petitioner’s
argument in detail in a separate memorandum. See Memorandum to the File from Michele Mire Re:
Business Proprietary Information (BPI) Contained in Petitioner’ s Rebuttal Comments and the
Department’ s Postion, dated December 10, 2002 (BPI Memo).

Petitioner contends that 1Cl gppears to control certain NEC financia management decisions and
operations. Petitioner asserts that respondent’ s origina questionnaire response, coupled with
documentation obtained by Department officids at verification, demongrate that ICl has the ability to
control a least certain aspects of NEC' s financid management. See BPI Memo.

Petitioner argues that ICI does more than control NEC: it isdirectly involved in INC operations.
Petitioner supports this argument by citing respondent’ s questionnaire response wherein respondent
specificaly identified those companies that were “related to the ICI group in the United Kingdom and
the United States and which were directly involved in the manufacturing, sae, or purchase of INC.”
Respondent identified ICI as being the “parent company” whaose role was “home market manufacturer,
marketer, and exporter of INC through NEC during the POR.” Respondent identified NEC as being
the “whoally-owned subsidiary of ICI” whaose role was “manufacturer and marketer of INC in domestic
and export markets through the full POR.” Respondent identified ICI's U.S. dfiliate, ICIA, asa
“wholly-owned U.S. subsidiary of ICI” whose rolewas U.S. “importer and related sdes affiliate
throughout the POR.”  See respondent’s November 13, 2001, response at page A-8. Thus, petitioner
concludes, by respondent’s own admission, |Cl exercises legal and operationa control over NEC and
the INC business.

Petitioner argues that the fact that ICI affiliates have provided services to respondent demonstrates
further the existence of inter-company activities between the parent, ICl, and subsidiary, NEC. See
BPI Memo for the names of the ICl &ffiliates and the exact services they provided.

Petitioner concludes that the record evidence in the instant review supports the Department’ s rdiance
on the fiscd year consolidated financial statements of the parent company, I1Cl, to caculate the net
interest expense ratio used in the Prdiminary Results.




Department’s Position

We agree with petitioner. We aso agree with respondent, in part.

We point out that while the law does not specifically identify how to caculate the net interest expenses
included in the COP and CV, the Department has developed a practice, which has been used
consstently and upheld repeatedly by the courts, where we ca culate the net interest expense retio for
COP and CV purposes based on the consolidated audited fisca year financia statements of the highest
consolidation level available—i.e., the ultimate parent. See, eg., Aramid Fiber Formed of Poly Para-
Phenylene Terephthalamide from the Netherlands, Find Results of Antidumping Adminidrative Review,
63 FR 37516, 37517 (July 13, 1998)(Aramid Fiber); see dso Natice of Find Determination of Sales
a Less Than Fair Vaue: Structural Sted Beams from South Africa, 67 FR 35485 (May 20, 2002),
and accompanying Issues and Decison Memorandum, at Comment 7 (Stedd Beams Decison Memo).
ICl isthe ultimate parent of NEC. Record evidence substantiates that NEC is wholly owned by ICI.
See Codt Verification Report at 2; see also respondent’ s questionnaire response dated November 13,
2001 at A-12.

Moreover, respondent’ s reliance on Dupont 2001 for why the Department should recaculate the net
interest expense retio based on the financid statements of the subsdiary ismisplaced. Fird, this
decison was designated as nonprecedentia by the Federa Circuit and may not be employed as
precedent. Second, in decisions involving the same antidumping duty case— Aramid Fiber —the CIT
twice sustained the Department’ s calculation of interest expenses using the consolidated financid
gatements of the parent, and the Federa Circuit affirmed the CIT s decisions. See Dupont 1998; see
aso E.l. Dupont de Nemours & Company v. United States, Court No. 97-08-01335, Slip Op. 99-47
(CIT June 2, 1999)(Dupont 1999). Furthermore, in Dupont 1998, because Dupont did not produce
evidence which would overcome the presumption of corporate control, the CIT specificaly did not
accept Dupont’ s proposition that, “ notwithstanding a respondent’ s membership in a broader corporate
dructure that affectsits capital resources and management control, Commerce should depart from its
genera rule when company-specific data provides the most accurate picture of arespondent’ strue
financia requirements and borrowing costs”

Additiondly, the CIT has upheld the Department’ s practice to consder mgjority equity ownership to be
primafacie evidence of a parent’s control over its subsidiary, and it has explained that, as aresult of this
practice, the subsidiary has the burden of submitting evidence to rebut this presumption of control. See
Gulf States; see dso Dupont 1998. The CIT has aso rejected the argument that while the parent
controls amgority of the subsidiary’ s shares, the parent exercises no effective production, marketing or
managerid control over the subsidiary’ s operations. See Gulf States. Record evidence in thisingant
review substantiates that not only does ICI own NEC, but it exerts control over NEC and the INC
busness. See, eq., Cod Verification Report. Thus, respondent has not rebutted effectively the fact
that ICl controls NEC.

Further, we note that respondent reported that “ historicaly, the INC business has been operated by
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ICl, dthough different ICI entities have operated the business during various pointsintime”  See
respondent’ s questionnaire response dated November 13, 2001 at A-5. Thefact that ICl has
operated its INC business through various entities over time exemplifies how 1Cl has determined the
capita structure of its group companiesinvolved in the production of subject merchandise.

The sgnificance of the parent’s ability to determine capita structure of its subsidiaries has been
recognized by the CIT. See Gulf States, citing Final Determination of Sdes at Less Than Fair Vaue
New Minivans from Japan, 57 FR 21946 at Comment 18 (May 26, 1992)(the CIT stated that the
Department has awe|-established practice of deriving net financing costs based on the borrowing
experience of the consolidated group of companies, and that this practice is based on the fact that the
group’s parent has the power to determine the capita structure of each member company within the
group). Further, asthe Department stated in the Stedd Beams Decison Memo, at Comment 7,

the contralling entity within a consolidated group has the ultimate power to determine
the capitd structure and financid costs of each member in the

group. . . . Because the mgjority of the board of directors, and by extenson
management, of each group member is ultimately controlled by each successive board
of directors, up to the highest level board of directors and management, it is reasonable
to conclude that the overdl dtrategic operations are guided from above. The
Department recognizes that the very purpose of creating a corporate group isto
leverage the strategic and competitive advantages of individua group companies for the
betterment of the whole. We cannot ignore the fact that the company is operating asa
member of alarger entity with the support (direct or indirect) to which it is entitled from
the group.

Respondent argues that “the now verified record demongtrates conclusively that there is neither inter-
company borrowing between NEC and the ICI group nor any other indicia of control of {ICI over} the
financid operations of NEC.” Respondent argues further that record evidence shows that “NEC
controls and is responsible for every aspect of itsfinancia operations.” On the contrary, record
evidence indicates that there is financid activity between ICl and NEC. Record evidence dso
demonstrates that ICl controls various aspects of the finances of NEC. While respondent can say that
NEC exercises daily management of its finances, it cannot say that ICl does not control NEC. See
Cod Veification Report at page 18; see dso BPl memo.

Regarding respondent’ s claim that there was no “inter-company borrowing” during the POR, at
verification Department officids obtained documentation substantiating that “inter-company borrowing”
had actudly occurred in the indant review. See BPI Memo; see dso Codt Verification Report at 17.
Moreover, we note that respondent places too much weight on this factor asit is not a necessary
criterion in determining whether the parent controls the finances of its subsdiary. See Sdmon Decison
Memo at Comment 7; see aso, Notice of Find Determination of Sdlesat Less Than Fair Vaue: Low
Enriched Uranium from France, 66 FR 65877 (December 21, 2001), and accompanying Issues and
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Decison Memorandum at Comment 14 (Uranium Decison Memo)(corporate control of the financing
operaions of individua group member companies may exist even in the apparent absence of pecific
inter-company financing transactions). While we did not find evidence that NEC incurred interest
expenses during the POR, record evidence substantiates the fact that 1Cl has the authority to control
NEC' sfinances, and actualy exertsthat control over specific areas of NEC' s finances, as discussed in
this memorandum.

Although respondent cites AIM COR as support for its argument, in AIMCOR the CIT stated that
"Commerceisjudtified in utilizing consolidated financid statements when corporate control, whether
direct or indirect, exigs..." AIMCOR, 69 F. Supp. 2d. at 1354. While, in that case, the CIT stated
that "Commerce is gatutorily mandated to utilize the ratio which will more accurately reflect actua costs
incurred — especidly ... where there is no evidence of inter-company borrowing or other indicid' that
the respondent’s parent company determined the respondent’s cost of money, we note, however, that
the AIMCOR litigation (including the remand ordered on thisissue) was sayed indefinitely by the CIT
on March 2, 2000. Asaresult, the Department has had no opportunity to address the Court's ruling on
remand. For these reasons, the AIM COR decision does not compel adoption of respondent's
argument.

Therefore, because respondent neither presented sufficient evidence rebutting the presumption of
corporate control by 1Cl over NEC, nor refuted the specific examples of control found in record
evidence and discussed in this memorandum, we have continued to use the consolidated financia
satements of the parent to calculate interest expenses in these final results of review.?

However, we do agree with respondent that the denominator in the net interest expenseratio
caculation should be changed so that it is consstent with the data represented by the numerator. For
these find results, we changed the denominator from the cost of sales of continuing operations to the
total COGS.

2 |n the prior administrative review covering the period July 1, 1999, through June 30, 2000,
the Department inadvertently used a net interest expense retio based on the financid statements of NEC
as reported by respondent. Theissue of net interest expenses was not raised by interested partiesin
their case briefs in the 1999 — 2000 adminigtrative review. Notwithstanding the above, the Department
has along-standing policy of deriving financid expenses from the consolidated audited fiscd year
financid statements of the highest consolidation leve available ( i.e., the ultimate parent). Condstent
with this long-standing policy, in thisreview we are basing financia expenses on the consolidated
financia statements of the parent company, ICl.



10

Recommendation

Based on our analysis of the comments received, we recommend adopting the position described
above. If our recommendation is accepted, we will publish the find results and the fina weighted-
average dumping margin in the Federd Register.

Agree Disagree Let'sDiscuss

Faryar Shirzad
Assistant Secretary
for Import Administration

(Date)



