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SUBJECT: Issues and Decision Memorandum for the Antidumping Duty
Investigation of Certain Coated Paper Suitable for High Quality
Print Graphics Using Sheet-Fed Presses from the People’s
Republic of China: Final Antidumping Duty Determination

SUMMARY::

The Department of Commerce (“Department”) has analyzed the case and rebuttal briefs
submitted by interested parties in the antidumping duty investigation of certain coated paper
suitable for high quality print graphics using sheet-fed presses (“coated paper”) from the
People’s Republic of China (“PRC”). As a result of our analysis, we have made changes to the
Preliminary Determination.® We recommend that you approve the positions described in the
“Discussion of the Issues” section of this memorandum.

Case Issues:

Comment 1: Whether to Grant Market-Oriented Industry (“MOI”) Status to the Coated Paper
Industry

Comment 2A: Whether Simultaneous Application of Countervailing Duties (“CVDs”) and
Antidumping Duties Calculated Using the NME Methodology is Contrary to Law

Comment 2B: Whether Simultaneous Application of Countervailing Duties and Antidumping
Duties Calculated Using the NME Methodology to Imports of the Same Products
Results in the Imposition of Double Remedies

Comment 3: Whether Targeted Dumping Test Violates the Administrative Procedures Act
(“APA™) and is Flawed

Comment 4: Whether to Revise the Targeted Dumping Analysis in Light of APP-China’s Minor
Corrections Filed at Verification

Comment 5: Whether the Department Should Apply Zeroing

Comment 6: Application of Adverse Facts Available (“AFA”) to Sun Paper Companies

Comment 7: Whether to Apply Market-Oriented Economy (“MOE”) Treatment to APP-China

Comment 8: Whether to Apply AFA to All Sales and Expense Information of GPS

! See Preliminary Determination.



Comment 9: Whether to Reclassify Certain APP-China Sales from Export Price (“EP”)- to

Comment 10:
Comment 11
Comment 12:
Comment 13:
Comment 14:
Comment 15:
Comment 16:

Comment 17:
Comment 18:
Comment 19:
Comment 20:
Comment 21:
Comment 22
Comment 23:
Comment 24.
Comment 25:
Comment 26:
Comment 27:
Comment 28:
Comment 29:
Comment 30:
Comment 31:
Comment 32:

“Constructed Export Price (“CEP”)
Whether the Department Should Reject APP-China’s Minor Correction

: Whether the Department Should Deduct Certain Rebates for APP-China

Whether the Department Should Deduct Certain Commission Expenses
Whether the Department Should Correct Certain Ministerial Errors

Whether to Deduct Domestic Inland Insurance from U.S. Price

Application of Foreign Truck Freight

Whether to Treat All of APP-China’s Market Economy (“ME”) Pulp Purchases as
Market Economy Purchases (“MEPs”)

Whether to Accept APP-China’s ME Purchases from Thailand and Korea

Whether to Employ the 33 Percent Threshold for GE Group’s ME Purchases
Valuation of Calcium Carbonate Ore (“CCORE”)

Valuation of Optical Brightener (“OBA/OBAS/OBAL”)

Valuation of Masculine Starch Transforming Agent (“MSTA”)

: Valuation of Tapioca Starch (“TSTARCH”)

Valuation of Wet End Starch (“WESTARCH”)

Valuation of Dispersing Agent A (“DISPERSANTA”)

Valuation of Tackifier

Valuation of Hypochlorous Natrium/Sodium Hypochlorite (“BACLO/NACLO”)
Valuation of Coating Binding Agent (“CBA”)

Valuation of Coating Starch (“CSTARCH”)

Valuation of Surface Sizing Starch (“SSS”)

Selection of Labor Rate

Valuation of Brokerage & Handling

Whether the Department Should Include Certain Direct Selling Expenses in the
Calculation of SG&A

List Of Abbreviations And Acronyms Used In This Memorandum:

Acronym/Abbreviation Full Name

Act or Statute Tariff Act of 1930, as amended

AD Antidumping

AD/CVD Antidumping and Countervailing Duty

AD Agreement Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994

Aditya Aditya Birla Chemicals (India) Limited

AFA Adverse Facts Available

AP Act Administrative Procedure Act

APP-China Gold East Paper (Jiangsu) Co., Ltd. (“GE”), Gold Huasheng
Paper Co., Ltd. (“GHS”), Gold East (Hong Kong) Trading
Co., Ltd. (“GEHK™), Ningbo Zhonghua Paper Co., Ltd.
(*“NBZH”), Ningbo Asia Pulp and Paper Co., Ltd. (“NAPP”),
(collectively, the “GE Group” or “APP-China”)

AUV(s) Average Unit Value(s)

B&H Brokerage and Handling

CEP Constructed Export Price



List Of Abbreviations And Acronyms Used In This Memorandum:

Acronym/Abbreviation

CIT or Court
COM
CONNUM
Customs or CBP
Ccv

CvD
Department
EP

Essar

FA

FOP(s)
GATT

GOC

GE

GE Group

GEHK
GHS

GPS
Himalya
HTS

IDM

ITC
LTFV

ME

MEP

Mm

MOl

MOI Respondents
MT

NAPP
Navneet
NBZH
NME

PAI
Petitioners

POI
PRC
Rs

Full Name

U.S. Court of International Trade

Cost of Manufacture

Control Number

U.S. Customs and Border Protection

Countervailing

Countervailing Duty

Department of Commerce

Export Price

Essar Steel Limited

Facts Available

Factor(s) of Production

General Agreement on Tariffs and Trade

Government of China

Gold East Paper (Jiangsu) Co., Ltd.

Gold East Paper (Jiangsu) Co., Ltd. , Gold Huasheng Paper
Co., Ltd., Gold East (Hong Kong) Trading Co., Ltd., Ningbo
Zhonghua Paper Co., Ltd., Ningbo Asia Pulp and Paper Co.,
Ltd., (collectively, the “GE Group” or “APP-China”)

Gold East (Hong Kong) Trading Co., Ltd.

Gold Huasheng Paper Co., Ltd.

Global Paper Solutions Inc.

Himalya International Ltd

Harmonized Tariff Schedule

Issues and Decision Memorandum

U.S. International Trade Commission

Less Than Fair Value

Market Economy

Market Economy Purchase

Millimeters

Market Oriented Industry

APP China and Chenming

Metric Ton

Ningbo Asia Pulp and Paper Co., Ltd.

Navneet Publications (India) Ltd.

Ningbo Zhonghua Paper Co., Ltd.

Non-Market-Economy

Publicly Available Information

Appleton Coated LLC, NewPage Corporation, S.D. Warren
Company d/b/a Sappi Fine Paper North America, and United
Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers International Union
Period of Investigation

People’s Republic of China

Rupees



List Of Abbreviations And Acronyms Used In This Memorandum:

Acronym/Abbreviation Full Name

SAA Statement of Administrative Action accompanying the
Uruguay Round Agreements Act, H.R. no. 103-316, Vol. 1
(1994), at 838

Santosh Santosh Starch Products Limited

SG&A Selling, General, and Administrative Expenses

Sun Paper Companies Shandong Sun Paper Industry Joint Stock Co., Ltd., Yanzhou
Tianzhang Paper Industry Co., Ltd., Shandong International
Paper and Sun Coated Paperboard Co., Ltd., International
Paper and Sun Cartonboard Co., Ltd.

SV Surrogate Value

WTA World Trade Atlas®

Below is the complete list of the issues for which we received comments and rebuttal comments
from the parties:

Background:

On May 6, 2010, the Department of Commerce published in the Federal Register its Preliminary
Determination in the antidumping duty investigation of coated paper from the PRC.? Subsequent
to the Preliminary Determination, the collapsed mandatory respondent, Sun Paper Companies,
withdrew from participating in the investigation prior to verification. We conducted
verifications of APP-China in California (GPS) and China (GE, NBZH, and GEHK) in May and
June, 2010. Petitioners and APP-China, and their affiliated U.S. reseller GPS, submitted
surrogate value comments on June 29, 2010. Petitioners submitted rebuttal comments on July 6,
2010. We provided Petitioners and the respondents with an opportunity to comment on our
Preliminary Determination and verification findings.

On August 5, 2010, case briefs were filed by Petitioners, APP-China, MOI Respondents, and the
GOC on all issues excluding scope. On August 10, 2010, Petitioners filed their rebuttal brief,
and APP-China filed its rebuttal brief on August 11, 2010.

The respondents filed a case brief on scope issues on August 20, 2010, and the petitioners filed a
rebuttal brief on August 24, 2010. The briefs pertaining to scope issues were submitted on the
records of all four concurrent antidumping and countervailing duty investigations of certain
coated paper from Indonesia and the People’s Republic of China, and are addressed in the
“Issues and Decision Memorandum for the Final Determination in the Countervailing Duty
Investigation of Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed
Presses from the People’s Republic of China,” dated concurrently with this memorandum.

Z See Preliminary Determination.



DISCUSSION OF ISSUES

Comment 1: Whether to Grant Market-Oriented Industry (“MOI”’) Status to the Coated
Paper Industry

e MOI Respondents argue that coated paper producers in China are an MOI, and the
Department should use market economy methodology to calculate antidumping duties for the
final determination.

e MOI Respondents also argue that the Department’s MOI three-prong test is inconsistent with
U.S. law, and its application violates due process.

e The GOC argues that the Department's approach not to grant MOI is inconsistent with the
statute and that the Department’s MOI three-prong test does not rationally address whether
an industry is market-oriented and unreasonably prejudices the producers under
investigation.

e Petitioners argue that the Department should uphold its Preliminary Determination to reject
the respondent’s MOI claim based on failing to satisfy prongs number two and three of the
three-prong Lug Nuts From the PRC test for identifying MOls.?

Department’s Position: MOI Respondents argue that under section 773(c)(1) of the Tariff Act
of 1930, as amended (“Act”), the Department must justify why the “available information does
not permit the normal value of the subject merchandise to be determined under subsection (a),”
in order for the Department to determine normal value (“NV”) on the basis of factors of
production (“FOP”). Pursuant to section 771(18)(A) of the Act, when a country is determined to
be a non-market economy (“NME?”), it means that the designated country, in this case the PRC,
“{d}oes not operate on market principles of cost or pricing structures, so that sales of
merchandise in such country do not reflect the fair value of the merchandise.” In accordance
with section 771(18)(C)(i) of the Act, NME status remains in effect until revoked by the
Department. NME status for the PRC has not been revoked by the Department and remains in
effect for the purpose of this investigation. Accordingly, the NV of the product is appropriately
based on FOPs valued in a surrogate market economy (“ME”) country in accordance with
section 773(c) of the Act, a methodology that has been repeatedly upheld by the Courts. See,
e.g., Sigma Corp. v. United States, 117 F.3d 1401, 1405 (Fed. Cir. 1997); Nation Ford Chem.
Co. vs. United States, 166 F.3d 1373 (Fed. Cir. 1999).

Under the NME presumption established by the statutory scheme, the only mechanism for
market economy treatment currently available to respondents in NME proceedings is MOI
classification. The Act does not specify a specific test for determining whether a particular
industry is market oriented. The Department currently employs an industry-wide test to
determine whether, under section 773(c)(1)(B), available information in the NME country
permits the use of the ME methodology for the NME industry producing the subject
merchandise. The MOI test affords NME-country respondents the possibility of market

¥ See Lug Nuts/PRC (April 24, 1992).



economy treatment, but only upon a case-by-case, industry-specific basis. This test is performed
only upon the request of a respondent. See, e.g., First MOE Comment Request.

For an MOI claim to provide a sufficient basis for further investigation, it must adequately
address each of the three prongs of the MOI test regarding the situation and experience of the
industry as a whole, in this case, the coated paper industry. Specifically, the MOI test requires
that: (prong 1) there be virtually no government involvement in production or prices for the
industry; (prong two) the industry producing the merchandise under investigation should be
characterized by private or collective ownership,* and; (prong three) producers pay market-
determined prices for all major inputs, and for all but an insignificant proportion of minor inputs.
Additionzéllly, an MOI claim must cover all (or virtually all) of the producers in the industry in
question.

In the Preliminary Determination of this investigation, the Department stated that the test for
finding such a market-oriented industry must begin with a strong presumption that such
situations do not occur in a country that is otherwise determined to be a non-market economy for
the purposes of the antidumping law. See Lug Nuts/PRC (April 24, 1992). With respect to prong
two in the present instance, the Department found that the evidence on the record was
insufficient and problematic with regard to the ownership status of enterprises in the coated
paper industry. Specifically, one or more of the largest producers of coated paper was a state-
owned enterprise (“SOE”).® With respect to prong three, the Department found that MOI
Respondents did not provide a sufficient basis to support the claim that market-determined prices
were paid for virtually all inputs. Of the three material inputs for which MOI Respondents did
provide information, the Department noted that at least one of the inputs was characterized by
substantial state production.” MOI Respondents did not make any claim as to whether the
numerous other material inputs to the coated paper industry are market based and only
referenced company-level responses.® For the above reasons, the Department determined that
the MOI claim did not provide sufficient evidence to warrant the Department’s further
consideration in this investigation of whether the coated paper industry in China is market-
oriented.

As a preliminary matter, the Department disagrees with MOI Respondents’ argument that the
Department “brushed aside the substantial factual evidence” without giving parties a meaningful
right to present arguments or provide the coated paper industry an opportunity to satisfy the
Department’s concerns. As the Department stated during the Preliminary Determination of this
investigation, the Department prompted MOI Respondents to complete their MOI claim® after
receiving the initial data submission on February 5, 2010, that only addressed prong two.”® In
order to ensure that MOI Respondents provided a sufficient MOI claim, the Department directed

* There may be state-owned enterprises in the industry but substantial state ownership would weigh heavily
against finding a market-oriented industry. See Lug Nuts from the PRC.

> See Preliminary Determination. See also Color Television Receivers/PRC (April 16, 2004), and
accompanying IDM at Comment 1.

® See Preliminary Determination at 24896.

" See Exhibit INPUT-3 of MOI Respondent’s March 9, 2010, submission.

& See MOI Respondents’ April 14, 2010, submission.

® See Department’s February 24, 2010, Request for Additional Information Concerning Market-Oriented
Industry Treatment.

19 See MOI Respondents’ February 5, 2010 submission.
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MOI Respondents to the three test elements as articulated in Lug Nuts/PRC (April 24, 1992) and
specifically noted that the MOI claim must also address the first and third prong. In addition, to
ensure that MOI Respondents addressed all of the necessary material and non-material inputs,
the Department directed MOI Respondents, in addressing prong three, to include the specific
inputs of land, capital, and labor.** MOI Respondents subsequently provided two additional data
submissions on February 24 and March 9, 2010, regarding prongs one and three of the MOI test,
respectively. On March 9 and 19, 2010, Petitioners submitted information citing deficiencies in
MOI Respondents’ claims, especially with respect to prongs two and three. On April 14, 2010,
MOI Respondents provided additional information in support of their MOI claim and provided
arguments in response to Petitioners’ submission. After the Preliminary Determination, MOI
Respondents provided a fifth data submission on May 19, 2010, that included an ownership chart
and import volumes of three papermaking chemicals. On May 24, 2010, Petitioners cited
deficiencies in MOI Respondents’ May 19, 2010, submission.

The Department has carefully and fully considered all of MOI Respondents’ data submissions
and arguments, and disagrees that MOI Respondents were not afforded due process. On the
contrary, MOI Respondents were afforded every opportunity to present evidence and arguments,
and to rebut Petitioners’ arguments against the MOI claim. Contrary to MOI’s Respondent’s
assertion that the Department did not provide them with an opportunity to make their arguments
and satisfy Department’s concerns, MOI Respondents had more than half a year since the
initiation of this investigation to make their arguments and provide evidence supporting their
MOI claim. Moreover, the Department in the Preliminary Determination clarified a number of
different analytical factors, including the existence of border measures, ultimate ownership of
producers, the existence of guidance pricing, and clarifications regarding the timing of MOI
submissions.*® We also note that the MOI respondents made a data submission after the
Preliminary Determination, but aside from providing an ownership chart and import volumes of
three papermaking chemicals, the submission did not address any of the analytical factors
utilized by the Department.

For all of the reasons outlined below, the Department continues to find that MOl Respondents’
claim does not adequately address the second and third prongs of the MOI test.

With regard to prong two, the evidence on the record remains problematic with respect to the
extent of state ownership in the coated paper industry. MOI Respondents themselves identified
one of the largest producers of coated paper as an SOE.** On March 9, 2010, Petitioners
submitted information that several other enterprises, classified as non-SOEs by MOI
Respondents, are in fact state-owned. MOI Respondents subsequently acknowledged that some
of these enterprises, not previously classified as SOEs, in fact, have direct or indirect majority
state-ownership, including an enterprise among the largest producers initially identified by MOI

1 See Preliminary Determination, 75 FR at 24895.

12 See Preliminary Determination at 24895. See footnote 2 of the Department’s February 24, 2010, Request for
Additional Information Concerning Market-Oriented Industry Treatment, which stated “This factor in the MOI
analysis states, in part, that market-determined prices must be paid for all significant inputs, whether material or
non-material (e.g., labor and overhead), and for an all but insignificant proportion of all the inputs accounting for the
total value of the merchandise under investigation.”

13 See Exhibit 1 of Respondents’ February 5, 2010, submission.
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Respondents.’* Moreover, notwithstanding this acknowledgement, MOI Respondents did not
present an updated ownership composition of the coated paper industry that would more
accurately reflect the extent of state-ownership in the coated paper industry. The second prong
of the MOI test requires that there be no substantial state-ownership: “There may be state-owned
enterprises in the industry but substantial state ownership would weigh heavily against finding a
market-oriented industry.”*® In view of the above, particularly in light of the fact that some of
the largest producers in the industry are state-owned, MOI Respondents’ claim does not
adequately address prong two.*

The Department also continues to find that the MOI claim does not adequately address the third
prong of the MOl test. First, MOI Respondents’ claim did not address virtually all inputs as the
MOI requires, but in fact addressed only three material inputs. Second, the Department
continues to note that at least one of the three “major (material) inputs” cited by MOI
Respondents is characterized by substantial state production. '’ Furthermore, indicia that might
suggest market-based prices, such as a high import penetration ratio, are lacking for two of the
three inputs.’® Additionally, for the primary input to the production of coated paper, wood pulp,
record evidence indicates that China has imposed an export tariff. > Border measures, in
general, tend to depress domestic prices.?

Aside from taking issue with the Department’s application of the MOI test in this investigation,
MOI Respondents argue that the test itself is unreasonable.

First, MOI Respondents argue that the third prong’s requirement to demonstrate that market
prices are paid for “virtually all” the inputs is an unreasonable burden. Respondents also argue
that such information is not under the producers’ control and is the proprietary information of
enterprises not participating in the AD investigation or may not even exist. The Department
disagrees with MOI Respondents’ characterization of the requirements under the third prong of
the MOI test. The Department does not require that MOI respondents collect business
proprietary factor information for every material input, no matter how insignificant, from the
universe of coated paper producers. The third prong of the MOI test, however, does require that
the companies which elect to submit an MOI claim provide the Department with evidence that
market-determined prices are paid for virtually all of the inputs that MOl Respondents use in the
production process.” In addition, MOl Respondents must explain how the inputs provided in the
claim are reflective of the industry-wide production experience. In contrast to the above criteria,
MOI Respondents’ claim only addressed three material inputs out of the several dozen, up to
hundreds, of material inputs actually used in their production process.? For certain coated paper

4 See MOI Respondents” August 5, 2010, case brief. See also Petitioners’ March 9, 2010 submission.

1> See Preliminary Determination at 24895. See also Color Television Receivers/PRC (April 16, 2004), and
accompanying IDM at Comment 1.

16 See Exhibit INPUT-3 of MOI Respondents’ March 9, 2010, submission.

17 See Exhibit INPUT-3 of MOI Respondents’ March 9, 2010, submission.

18 See Exhibit 1 of MOI Respondents’ May 19, 2010, submission.

19 See Exhibit 6 of Petitioners” March 19, 2010, submission.

0 See Exhibit 6 of Petitioners’ March 19, 2010, submission.

%1 See Lug Nuts/PRC (April 24, 1992).

22 See Preliminary Determination at 24896.



products, these three inputs do not account for a large portion of the direct material cost.”
Moreover, MOI Respondents did not provide the Department any explanation regarding the steps
taken to obtain ownership and national-level production statistics regarding the unaddressed
material inputs.

Second, MOI Respondents argue that the strong presumption against finding an MOl is
unreasonable and contradicts present-day economic realities in China. MOI Respondents point
to the Department’s finding in the first countervailing duty investigation that “private industry
now dominates many sectors of the Chinese economy, and entrepreneurship is flourishing.” See
Countervailing Duty Investigation of Coated Free Sheet Paper from the People’s Republic —
Whether the Analytical Elements of the Georgetown Steel Opinion are Applicable to China’s
Present-Day Economy, (March 29, 2007) at 4, 10 (“Georgetown Memo™). The Department
disagrees that its presumption is unreasonable. In 2006, the Department conducted a review of
China’s status as an NME for the purposes of the U.S. antidumping law applying the factors
required under section 771(18)(B) of the Act.** In conducting this analysis, the Department
considered the totality of China’s economic reforms. In our decision to continue to treat China
as an NME, the Department found that market forces in China are not yet sufficiently developed
to permit the use of prices and costs in that country for purposes of the Department’s dumping
analysis. The Department found, inter alia, that China has a “dynamic (but constrained) private
sector, but also found that the state retains for itself considerable levers of control over the
economy.”® In the Georgetown Memo, the Department found that,

“... China’s economy, though distorted, is observably more flexible than the Soviet-style
economies...the limits the PRC Government has placed on the role of market forces are
not consistent with recognition of China as a market economy under the U.S.
antidumping law.”?

MOI Respondents are conflating the Department’s findings regarding the role of the private
sector in the Georgetown Memo, with the separate and distinct inquiry of whether the prices and
costs in China are sufficiently market-based in order to be used in the Department’s dumping
analysis. As the Department found in its last review of China’s status as a non-market economy,
market forces are not sufficiently developed, in large part, due to the fact that the GOC has not
“ceded fundamental control over the economy to market forces.”?’

Contrary to MOI Respondents’ argument that the Department’s presumption is unreasonable, the
MOI test reflects the analytical and economic difficulty of finding an industry that is market-
oriented in what is otherwise an NME. If economy-wide prices and costs are unusable for the
Department’s dumping analysis, then finding an MOI should be exceptional, unless overcome by
thorough and convincing evidence on the record which demonstrates that the producers operate

2% Due to the proprietary nature of this data, please see the final analysis memo for APP-China.

2 See Antidumping Duty Investigation of Certain Lined Paper Products from the People’s Republic of China
(“China”)-China’s status as a non-market economy (“NME”).

25

Id. at 4

%6 See Georgetown Memo at 9.

%" see Antidumping Duty Investigation of Certain Lined Paper Products from the People’s Republic of China
(“China”)-China’s status as a non-market economy (“NME”) at 80-82.
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in an environment of market-based costs and prices. 2

Third, MOI Respondents’ further argue that the MOI test is unreasonable because the
Department has not found an MOI since the test was developed in 1992.% The Department
believes that this outcome is not indicative of the degree of reasonableness of the MOl test, but is
indicative of the challenge of finding a market-oriented industry in a country where the
Department has already determined that economy-wide prices and costs are not market-based.
The economic reforms assessed in the Department’s six-factor NME status determination under
section 771(18)(B) of the Act generally take place throughout the economy, as opposed to taking
place on an industry-by-industry basis, given the inter-sectoral linkages among industries that
share common material and non-material inputs.

Comment 2A: Whether Simultaneous Application of Countervailing Duties (“CVDs”) and
Antidumping Duties Calculated Using the NME Methodology is Contrary to Law

e Asserting that simultaneously applying anti-dumping (“AD”) duties calculated using the
NME methodology and CVDs on the same imports is contrary to law, APP-China cites GPX
International Tire v. United States as an example where it alleges the Department
acknowledges this potential conflict between CVD and the NME-AD law, as well as,
provides potential remedies for resolving the problem.®

Department’s Position: As an initial matter, APP-China did not articulate the reasoning behind
this position, but rather stated that it incorporates, by reference, its argument submitted in the
concurrent CVD investigation on these products from the PRC. However, that is a separate and
distinct legal proceeding from the AD investigation. Accordingly, the comments submitted by
APP-China on the record of the CVD proceeding are not on the record of this proceeding. The
Department’s regulations expressly provide that the “case brief must present all arguments that
continue in the submitter’s view be relevant to the Secretary’s determination, including any
arguments presented before the date of publication of the preliminary determination or
preliminary result.” See 19 C.F.R. 351.310. The Department’s regulations do not contemplate
that parties may dispose of the requirement of presenting all arguments in their case brief by
making a fleeting reference to an argument made in a separate proceeding. The Department is
not required to search for, analyze and respond to arguments in other proceedings; rather, the
Department’s regulations place the burden on an interested party to present all relevant
arguments in its case brief. Interested parties, on occasion, will support each other’s arguments
by incorporating them into their own.3* Moreover, interested parties, and the Department itself,
will often incorporate by reference publicly available statements of the Department’s practice, in
an effort to avoid restating the relevant precedent in its entirety.*> However, we are unaware of
any instance where the Department has accepted incorporation of arguments by reference from

zz See Preliminary Determination. See also Lug Nuts/PRC (April 24, 1992).
See Id.

% APP-China cites the following cases in support of its arguments: Commerce Final Results of Redetermination
Pursuant to Remand, dated April 26, 2010, submitted in GPX International Tire, et al. v. United States, Consol.
Court No. 08-00285; GPX International Tire Corporation v. United States, 645 F. Supp. 2d 1231, 1234-35 (Ct. Int’l
Trade 2009);

®! See, e.g., Activated Carbon/PRC (November 10, 2009), and accompanying IDM at Comment 3c.

%2 See, e.g., Orange Juice/Brazil (August 11, 2008), and accompanying IDM at Comment 2.
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another proceeding, particularly when the party is attempting to incorporate such a broadly and
vaguely defined body of arguments. Accordingly, we will only address the arguments that APP-
China presented in the case brief. Arguments presented in a separate proceeding will be
addressed in the context of the proceeding where they were presented.

Further, while APP- China claims that the Department has previously acknowledged potential
remedies for resolving this issue in GPX International Tire, et al. v. United States, Consol Court
No. 08-00285, it misstates the Department’s position. In GPX, the Department expressly stated:
“In particular we disagree that there is a high potential for double remedies from the concurrent
application of the NME AD methodology and our CVD methodology in this case, such that
additional policies or procedures are necessary to ‘adapt’ the two methodologies.” See GPX
September 3, 2008 Remand Determination at 2.

Comment 2B: Whether Simultaneous Application of Countervailing Duties and
Antidumping Duties Calculated Using the NME Methodology to Imports of the Same
Products Results in the Imposition of Double Remedies

e APP-China asserts that because the Department imposed AD duties calculated using its NME
methodology and simultaneously imposed CVDs on the same imports, the Department must
adopt measures to avoid double counting duties against these imports because the statute
does not allow for the imposition of two sets of duties to compensate for the same alleged
unfair trade practice.®

e The GOC argues that the Department should alter its preliminary AD findings to prevent
imposition of a double remedy in the parallel coated paper AD and CVD investigations.

¥ APP-China cites the following cases in support of its arguments: Final Results of Redetermination Pursuant
to Remand, dated April 26, 2010, submitted in GPX International Tire, et al v. United States, Consol. Court No. 08-
00285; GPX International Tire Corporation v. United States, 645 F. Supp. 2d 1231, 1234-35 (Ct. Int’l Trade 2009);
Georgetown Steel Memo at 5 (Mar. 29, 2007); Coated Free Sheet Paper IDM at 23-24 (citing Certain Steel
Products from Austria: General Issues Appendix, 58 FR 37217 (July 9,1993); Lock Washers/PRC (Nov. 19, 1997);
Cold-Rolled Carbon Steel Flat Products/Korea (Oct. 3, 2002) at 62125; Tires/PRC (July 15, 2008) at 14;
KASR/PRC (July 24, 2009); Circular Welded Pipe/PRC (March 31, 2009); Tires/PRC at 14 (July 15, 2008);
Uranium/France (Aug. 3, 2004) at 46506; U.S.-China Trade: Commerce Faces Practical and Legal Challenges in
Applying Countervailing Duties. GAO-05-474, at 27-28 (June 2005) (“GAOQ Report”); Testimony Before The U.S.
China Economic and Security Review Commission, GAO-06-608T, at 18 (April 4, 2006); U.S.-China Trade:
Commerce Faces Practical and Legal Challenges in Applying Countervailing Duties; GAO-05-474, at 27-28 (June
2005) ("GAO Report™); Testimony Before The U.S. China Economic and Security Review Commission, GAO-06-
608T, at 18 (April 4, 2006); Freeport Minerals Co. v. United States, 776 F.2d 1029, 1034 (Fed. Cir. 1995); Timken
v. United States, 25 CIT 939, 166 F. Supp. 2d 608, 629-630 (2001); Wieland-Werke AG v. United States, 22 CIT
129, 135,4 F. Supp. 2d 1207, 1212 (1998); Rhone-Poulenc, Inc. v. United States, 20 CIT 573, 578, 927 F. Supp.
451, 456 (1996); Transcom, Inc. v. United States, 294 F.3d 1371, 1382 (Fed. Cir. 2002); British Steel pic v. United
States; 19 CIT 176, 255, 879 F. Supp. 1254, 131617 (1995); aff'd in pertinent part sub nom LTV Steel Co. Inc. v.
United States, 174 F.3d 1359 (Fed. Cir. 1999); Uranium from France 69 Fed. Reg. 46,501, 46,506 (Aug. 3, 2004);
NLRB v. Baptist Hospital, Inc., 442 U.S. 773, 787 (1979); United Scenic Artists, Local 829 v. NLRB, 762 F.2d 1027,
1034 (D.C. Cir. 1985); British Steel pic v. United States, 20 CIT 663,699,929 F. Supp. 426, 454-55 (1996), aff’d sub
nom Inland Steel Indus., Inc. v. United States, 188 F.3d 1349 (Fed. Cir. 1999); Sec'y of Labor v. Keystone Coal
Mining Co., 151 F.3d 1096, 1100-01 (D.C. Cir. 1998); National Mining Ass'n v. Babbitt, 172 F.3d 906, 911 (D.C.
Cir. 1999); Daewoo Electronics Co. v. United States, 13 CIT 253,712 F.Supp. 931 (1989); Daewoo Electronics Co.
v. United States, 6 F.3d 1511 (Fed. Cir. 1993); Nippon Steel v. United States, 337 F.3d 1373, 1381 (Fed. Cir. 2003);
Dorbest v. United States, 462 F. Supp. 2d, 1262, 1317 (CIT 2006).
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The GOC points to GPX Int’l Tire Corp. v. United States where the CIT ruled that the
prospect of a double remedy is likely when CVD remedies and NME AD remedies are
combined and that the burden falls on the Department, not respondents, to resolve the
problem. GOC argues that the Department should also use Gold East's market economy
submissions to calculate a dumping margin for Gold East so as to avoid double counting.®*

e Petitioners agree with the Department’s stated position in GPX International Tire v. United
States to treat CVD and AD law as separate and independent of one another (except in cases
of export subsidies, where the statute contemplates a limited nexus).*

Department’s Position: The Department disagrees with APP-China and the GOC that the
concurrent application of AD duties calculated under the Department’s NME methodology and
CVDs creates a double remedy for domestic subsidies in China. First, we note that the Act does
not expressly address this issue. However, the automatic offset that section 772(c)(1)(C) of the
Act provides for an adjustment to the AD calculation to offset CVDs based on export subsidies,
combined with the absence of any such corresponding adjustment to offset domestic subsidies,
strongly suggest that Congress did not intend for any adjustment to be made to offset domestic
subsidies. See Central Bank of Denver v. First Interstate Bank, 511 U.S. 164, 176-77 (1994)
(“Congress knew how to impose aiding and abetting liability when it chose to do so. If, as
respondents seem to say, Congress intended to impose aiding and abetting liability, we presume
it would have used the words ‘aid” and “abet’ in the statutory text. But it did not.”); Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. 723, 734 (1975) (“When Congress wished to provide a
remedy . . . it had little trouble in doing so expressly.”); Franklin Nat’l Bank v. New York, 347
U.S. 373, 378 (1954) (finding “no indication that that Congress intended to make this phrase of
national banking subject to local restrictions, as it has done by express language in several other
instances”); Meghrig v. KFC Western, Inc, 516 U.S. 479, 485 (1996) (“Congress . . .
demonstrated in CERCLA that it knew how to provide for the recovery of clean up costs, and . .
. the language used to define the remedies under RCRA does not provide that remedy”); FCC v.
NextWave Personal Communications, Inc., 537 U.S. 293, 302 (2003) (when Congress has
intended to create exceptions to bankruptcy law requirements, “it has done so clearly and
expressly”); Dole Food Co. v. Patrickson, 538 U.S. 468, 476 (2003) (Congress knows how to
refer to an “owner” “in other than the formal sense,” and did not do so in the Foreign Sovereign
Immunities Act’s definition of foreign state “instrumentality”); Whitfield v. United States, 125 S.
Ct. 687, 692 (2005) (“Congress has imposed an explicit overt act requirement in 22 conspiracy
statutes, yet has not done so in the provision governing conspiracy to commit money

¥ GOC cites the following cases in support of its arguments: Badger-Powhatan, Div. of Figgie Intern., Inc. v.
United States, 9 CIT 2t3, 216, 608 F. Supp. 653, 656; Zenith Radio Corp. v. United States, 437 U.S. 443, 455-56
(1978); Wheatland Tube v. United States, 495 F.3d 1355, 1364 (Fed. Cir. 2007); GPX Int’l Tire Corp. v. United
States, 645 F. Supp. 2d 1231, 1242-1243 (Ct. Int'l Trade 2009); Cold-Rolled Carbon Steel Flat Products/Korea
(Oct. 3, 2002) at 62125; Georgetown Steel v. United States, 801 F.2d 1308, 1317-18 (Fed. Cir. 1986); Tires/PRC
(July 15, 2008) IDM at116; Wire Rod/Czechoslovakia (May 7, 1984) at 19372; NEC Corp. v. United States, 151
F.3d 1361, 1376 (Fed. Cir. 1998);

% petitioners cite the following cases in support of their arguments: Tires/China (September 4, 2008); and
Tires/China (July 15, 2008); GPX v. United States, supra, 645F.Supp.2d at 1240-1243,1251 in its Remand
Redetermination (April 26, 2010); Fans/China (October 25, 1991); Shrimp/PRC (September 12,2007);
Shrimp/Vietnam (September 15, 2009); PSF/PRC (January 11, 2010); Ad Hoc Committee v. United States, 13 F.3d
398,401-403 (Fed. Cir. 1994); Chevron USA v. Natural Resources Defense Council, 467 U.S.C. 837, 842-43, 81
L.Ed. 2d 694 (1984); Daewoo Electronics Co., Ltd v. International Union, 6 F.3d 1511, 1518 (Fed. Cir. 1993).

12



laundering.”).

The AD and CVD laws are separate regimes that provide separate remedies for distinct unfair
trade practices. The CVD law provides for the imposition of duties to offset foreign government
subsidies. Such subsidies may be countervailable regardless of whether they have any effect on
the price of either the merchandise sold in the home market or the merchandise exported to the
United States. AD duties are imposed to offset the extent to which foreign merchandise is sold
in the United States at prices below its fair value. With one exception, AD duties are calculated
the same way regardless of whether there is a parallel CVD proceeding.

The one point of contact between the AD and CVD regimes is section 772(c)(1)(C) of the Act.
This provision requires that the price used to establish the export price shall be increased by the
amount of any CVD imposed on the subject merchandise . . . to offset an export subsidy
(emphasis supplied). . . APP-China and the GOC suggest that the Department erred in refusing to
interpret this provision as if it actually read, “to offset an export subsidy or, where the NME
antidumping methodology is applied, a domestic subsidy (emphasis supplied).” In other words,
APP-China and the GOC would have the Department read an automatic 100-percent offset for
domestic subsidies in NME AD proceedings into the Act, based upon the logic purportedly
inherent in Congress’s decision to provide an automatic offset for export subsidies to implement
the requirements of Article VI(5) of the General Agreement on Tariffs and Trade (“GATT”).
Plainly, the highlighted language is not in the Act, which does not provide the automatic offset
sought by APP-China and the GOC. Moreover, contrary to its assertion, the U.S. Government
Accountability Office (“GAQ”) study cited by APP-China does not create any legitimate doubts
about the Department’s interpretation of the Act. As an initial matter, the GAO does not
administer the antidumping and countervailing duty laws and has no expertise in antidumping or
countervailing duty calculations. More importantly, the GAO did not conclude that domestic
subsidies were automatically passed through into export prices, pro rata. On the contrary, in
referring to the possibility of double counting that might result from the simultaneous application
of CVDs and the Department’s NME AD methodology, the GAO Report stated that “current
trade law does not make any specific provision for adjusting antidumping duties in such
situations, and the implications of such situations arising are therefore unclear.”* Similarly, in
Cold-Rolled Steel/Korea (October 3, 2002) cited by APP-China, the Department refers only to
adjusting the AD duties for any CVD determined to be based on export subsidies,*” and does not
find an automatic pro rata offset for domestic subsidies. We further discuss this pro rata offset
below. As the Department noted in Uranium/France (August 3, 2004), Congress amended the
Act to provide for an adjustment to the AD calculation to offset CVDs for export subsidies. If
anything, the absence of the additional language related to a domestic subsidy suggests that
Congress intended to not provide the additional adjustment for domestic subsidies.

Indeed, APP-China and the GOC cite no statutory provision that would be a basis for imposing
such an adjustment because there are no such provisions in the Act. The various theories
advanced by respondents in prior cases to support their requests for an automatic 100-percent
offset of AD duties determined under the NME methodology by any CVD duties are based on
mistaken premises. Accordingly, the Department has consistently and properly rejected these

% See GAO Report (June 2005) at 28.
%7 See Cold-Rolled Carbon Steel Flat Products/Korea (October 3, 2002) at 62125.
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claims.®

Similarly, in the instant investigation, APP-China asserts that export subsidies automatically
lower export prices, pro rata, thereby increasing dumping margins and, as a result, the Act
makes an explicit offset for export subsidies. However, where the Department disagrees with
APP-China is with its claim that the Act also makes an implicit offset for domestic subsidies by
allowing the use of lower domestic prices in the AD calculation in ME cases, prices that are
lower precisely because of the “pass through” of the domestic subsidy, according to APP-China.
APP-China argues that the important point is that such assumptions about “pass through” are
built into the law. The Department has rejected this proposition.*

In fact, the legislative history of the export subsidy adjustment establishes only that Congress
considered it to satisfy the obligations of the United States under Article VI: 5 of the GATT.
The legislative history does not appear to be based on any specific assumption about whether
foreign government subsidies lower prices in the United States and, in fact, is not solely
concerned with the effects of subsidies in the United States.*® Thus, although the Act requires a
full adjustment of AD duties for CVVDs based on export subsidies in all AD proceedings, it
provides no basis for concluding that Congress’s action was based on any specific assumptions
about the effect of subsidies upon export prices. It may be simply that Congress recognized the
complexity of the issues that would have had to have been resolved in order to provide anything
less than a complete offset for export subsidies, and simply opted for a full offset to avoid those
potential problems.

Whether Congress considered the economic assumptions that might have been behind the failure
of the GATT contracting parties to address domestic subsidies in Article VI: 5 is not clear. In
any event, all that the contracting parties may have assumed was that domestic subsidies had a
symmetrical effect upon export and domestic prices. This presumed symmetrical impact may
have been a pro rata or de minimis reduction in these prices. Thus, it is not correct to conclude
that Congress assumed that the GATT contracting parties assumed that domestic subsidies lower
export prices, pro rata, still less that Congress built any assumptions about the price effects of
domestic subsidies into the antidumping law.

APP-China is similarly mistaken about the Department’s statement in Uranium/France (August
3, 2004), that “domestic subsidies presumably lower the price of the subject merchandise in the
home and the U.S. markets.” This statement does not stand for the proposition that domestic
subsidies are passed through into export prices, pro rata. Taken at face value, the statement is
that “domestic subsidies presumably lower the price of the subject merchandise in export
markets . . ..” This is no more than a presumption, and a very limited presumption at that — e.g.,
the reductions in price could be 1 percent of the subsidy in each market. The Department’s point
was not that all domestic subsidies are presumed to be fully passed through into domestic and

%8 See, e.g., KASR/PRC (July 27, 2009) and accompanying IDM at Comment 1.
39
Id.

“*Trade Agreements Act of 1979, Report of the Committee on Finance United States Senate on H.R. 4537, July
17,1979, 96™ Cong., 1st Sess. Rep. No. 96-249; Trade Agreements Act of 1979, Statement of Administrative
Action, H. Doc. No. 96-153, Part 1l (1979), at 412.

! See Uranium/France (August 3, 2004) at 46506.
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export prices, but that the effect of domestic subsidies on the price in each market presumably
was the same.

The Department has explained that the effect of domestic subsidies upon export prices depends
upon many factors (e.g., the supply and demand for the product on the world market, and the
exporting countries’ share of the world market), and is therefore speculative.*> Thus, the
Department has correctly refused to assume that domestic subsidies automatically reduce export
prices, pro rata. There is substantial support for the Department’s position in the economic
literature.*®

In considering the impact of domestic subsidies upon export prices, the form of the subsidy is
again important because, like export subsidies, some domestic subsidies give domestic producers
a greater incentive to increase production than others. A production subsidy (e.g., the provision
of raw materials at reduced prices) reduces the unit cost of producing that merchandise and,
therefore, increases the producer’s profit on sales of that merchandise. This may give the
producer a commercial incentive to increase production of that merchandise. In an NME,
however, it is not necessarily safe to assume that economic decisions are made on the basis of
such market forces. In any event, more general subsidies (e.g., general grants or debt
forgiveness) would not provide that direct incentive. A foreign producer might use a general
subsidy to modernize its plant, pay higher dividends, fund research and development, clean up
the environment, make severance payments, increase the production of some other product, or
waste the money. Consequently, this type of domestic subsidy will not necessarily result in any
increase in production and, therefore, will not necessarily result in any reduction in export prices,
still less an automatic pro rata reduction.

Even if a producer attempted to respond to a domestic subsidy exclusively by increasing
production, it might not be able to do so, at least in the short or medium term. Various
constraints (e.g., limits on the supply of raw materials, energy, or transportation) might limit its
ability to do so. Moreover, adding capacity takes time. Thus, it would be incorrect to claim that
domestic subsidies automatically result in increased production.

Additionally, even if all producers in an NME country do respond to domestic subsidies by
increasing production, it is by no means certain that this increase would result in lower export
prices. If the world market price is going up, it is not realistic to assume that an NME producer
that receives a domestic subsidy automatically will reduce its export prices by the full amount of
the subsidy, as allocated under the Department’s CVD methodology. Increased production and
exports will tend to lower export prices over time, but this reduction will be neither automatic
nor necessarily pro rata. In fact, during the years preceding prior to Department investigations,
some Chinese producers raised their prices in line with world market prices, despite having
received substantial subsidies.** Increased export sales will reduce the price of the subject

%2 See Tires/PRC (February 20, 2008) at 9287.

3 World Trade Organization, World Trade Report 2006 (page 57), Alex F. McCall and Timothy E. Jostling,
Agricultural Policies and World Markets, MacMillan Pub. Co., 1985, p. 126-7.

* See Certain New Pneumatic Off-the-Road Tires from China, ITC Final Report (Publ. 4031, August 2008),
pages IV-5 (Table IV-2), E-3 (Table E-1) and E-6 (Table E-4), and Circular Welded Carbon-Quality Steel Pipe from
China, ITC Preliminary Report, (Publ. 3938, July 2007), pages V-12 ((Table V-3) V-14 (Table V-5), and V-19,
showing rising average unit values on imports from China for the years 2005-2007.
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merchandise on world markets only to the extent that the producer or producers in question
supply a substantial share of the world market, so that the additional production will drive down
prices in that market. Even this will take time and will not occur if other producers in the market
reduce production to avoid a price war. In sum, as the Department concluded in Tires/PRC
(February 20, 2008), the relationship of domestic subsidies to export prices is speculative.

APP-China’s presumption about the effect of domestic subsidies on export prices is derived from
what it considers to be the assumption that Congress made concerning export subsidies in
amending section 772 of the Act to require the automatic addition to U.S. prices of CVDs to
offset export subsidies — that export subsidies automatically reduce export prices, pro rata. The
implication is that Congress did not provide an adjustment for domestic subsidies because
Congress considered them to reduce both export prices and domestic prices, pro rata, thereby not
affecting the dumping margin. However, the APP-China and the GOC argue that under the
NME methodology, the Department compares the export price, presumably reduced by the
domestic subsidies, to a normal value that has been calculated using non-subsidized surrogate
values (“SVs”), meaning that APP-China and the GOC argue that safeguards against double
counting that they claim are inherent in the ME methodology do not exist in the Department’s
NME methodology.

This argument that domestic subsidies inflate dumping margins by automatically lowering export
prices assumes that domestic subsidies in NME countries do not affect NV. There is no basis for
this assumption. Put simply, while NME subsidies may not affect the factor values used to
calculate normal value in an NME proceeding, such subsidies may easily affect the quantity of
factors consumed by the NME producer in manufacturing the subject merchandise.

The simplest example would be where a domestic subsidy in an NME country enables an
investigated producer to purchase more efficient equipment, lowering its consumption of labor,
raw materials, or energy. When the SVs are multiplied by the NME producer’s lower factor
quantities, they result in lower NVs and, hence, lower dumping margins.*> Any reduction in
factor usage by NME producers would reduce normal value in a second manner, because the
final factor values are also used to calculate the amounts for overhead, selling, general and
administrative expenses (“SG&A”), and profit*® that are additional components of normal value.

Moreover, in determining NV in NME cases, the Department does not exclusively use factor
quantities in the NMEs valued in the surrogate, ME country. Some factors values are based on
the prices of imported inputs (priced in the currency of the country from which the inputs were
obtained or in U.S. dollars). Given that the input suppliers in these countries are often competing
with Chinese suppliers of those same inputs, it is by no means safe to assume that those prices
are not influenced by subsidies in China.

Finally, in at least some cases, the NME exports of the subject merchandise will account for a
significant share of the world market, enough to influence prices in world markets. In such
cases, particularly where the industry is export oriented or has excess capacity (a chronic

*® See section 773(c)(3) of the Act, 19 U.S.C. 1677b(c)(3).
“® See Hebei Metals & Mineral v. United States, 366 F. Supp. 2d at 1277 (citation omitted); Dorbest Ltd. v.
United States, 462 F. Supp. 2d 1262, 1300 - 01 (CIT 2006).
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problem in China), subsidies could increase output and exports from China, which, in turn,
would reduce the prices of the good in question in world markets. These lower prices would
reduce profits for producers selling in these markets which, in turn, would reduce the profit the
Department derives from their financial statements, (used as surrogates for the Chinese
producers), and, thus, reduce normal value.

Another argument put forth by APP-China, i.e., that AD and CVD proceedings against NME
countries automatically result in the application of a double remedy is even vaguer. APP-China
argues that the effects of countervailable domestic subsidies can pass through to normal value
under the Department’s NME methodology, so that AD duties on Chinese exports, by
themselves, remedy all subsidies attributable to that merchandise. In other words, APP-China
asserts that the NME methodology inherently provides a remedy for any and all countervailable
subsidies such that concurrent application of CVDs is necessarily duplicative. Apparently, APP-
China concludes that the NME methodology arrives at this result mechanically because of the
lack of any statutory provision that requires or achieves this result.

It appears that the general premise of this argument is that concurrent ADs and CVDs do not
create automatic double remedies in ME proceedings, because domestic subsidies automatically
lower normal value, and hence the dumping margins, pro rata. Also according to this premise,
the NME AD methodology, on the other hand, produces a normal value that is not affected by
subsidies in any way, so that it necessarily exceeds what would have been the ME dumping
margin by the full amount of the subsidy, thus creating a double remedy, which the statute
requires the Department to offset. We reject this proposition.

There are several reasons why subsidies in ME cases would not necessarily lower the normal
value calculated by the Department, pro rata, below what it would have been absent any
subsidies. Subsidies often come with conditions attached that reduce the cost savings to the
recipient below the nominal amount of the benefit received. For example, subsidy recipients
may be required to retain redundant workers, maintain higher levels of production than would be
optimum, remain in economically disadvantageous locations, reduce pollution, obtain supplies
from favored sources, and so forth. Even if subsidies come with no strings attached, there is no
guarantee that they will result in a lower cost of production. Subsidies could be paid out as
dividends, used to increase executive pay, or wasted in any number of ways.

Moreover, the Act provides that normal value in ME cases is to be based on home market prices,
where possible. Where normal value is based on prices, the relationship of subsidies to normal
value becomes yet more tenuous. Not only is the extent to which the subsidies will affect costs
uncertain but, even to the extent that subsidies may lower costs, the extent to which the producer
will pass these cost savings through to home market or third-country prices is uncertain. Basic
economic principles indicate that the prices are a function of the supply and demand for the
product in the relevant market, so that any cost savings will be reflected in prices only indirectly.
Finally, to the extent that domestic subsidies lower normal value in ME cases, they may lower
export prices commensurately, so that the dumping margins may not change. Thus, it is not safe
to conclude that subsidies in MEs automatically reduce dumping margins, still less that they
automatically reduce dumping margins, pro rata.
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The counterpoint to the argument that domestic subsidies automatically lower normal values
(and, thus, dumping margins) in ME cases, pro rata, is that domestic subsidies have no effect
whatsoever on normal values (and, thus, dumping margins) determined under the NME
methodology. APP-China argues that domestic subsidies do not affect normal value in NME
cases because normal value is essentially imported from surrogate, ME, countries. As explained
above, this premise is also incorrect, as there are several ways in which subsidies can lower
NME normal values.

Moreover, the whole idea of comparing AD margins under the NME methodology to the
theoretical margins that the Department would find if it treated China as an ME country is
dependent upon all other things being equal, so that any actual difference could be attributed to
the difference in the distortion from subsidies. But this is not the case. The most obvious
difference between NVs determined in ME and NME situations involves exchange rates. In ME
proceedings, NVs are converted from the home-market currency to the currency of the importing
country at prevailing exchange rates. In NME proceedings, however, NVs are derived from the
actual factors of production that are valued based on information from the surrogate country
using the currency of that surrogate country. Thus, NVs in NME proceedings are not influenced
by the exchange rate between the exporting country and the importing country. How the
different roles that currencies play in NME and ME antidumping proceedings affect any
difference in dumping margins calculated under the two methodologies is uncertain, and highly
complex. What is certain, however, is that this key difference would prevent any simple
comparison of NME and ME AD margins.

APP-China asserts that the fact that the Department may find that an input for a particular
product was provided for less than adequate remuneration in a CVD case, and then used an SV
for that input in the AD case, proves that the subsidy lowered NV, pro rata. This conclusion is
not logical. NME methodology involves more than the simple addition of input costs. Itisa
complex calculation that takes into consideration operating efficiencies, administrative expenses,
the cost of capital, and numerous other factors. An SV for one factor of production that is higher
than the price actually paid by the respondent company does not necessarily result in a higher
dumping margin, nor does a lower SV for one factor of production necessarily result in a lower
dumping margin. The individual elements of the NME methodology do not exist in a vacuum;
the various elements necessarily work together. Moreover, while APP-China attempted to
illustrate this point using electricity in a hypothetical example, it did not provide evidence
demonstrating how the CVD the Department found on electricity in the companion CVD case
lowered NV in this AD case. See 19 C.F.R. 351.401(b)(1) (“The interested party that is in
possession of relevant information has the burden of establishing to the satisfaction of the
Secretary the amount and nature of a particular adjustment.”) (Emphasis added).

In KASR/PRC (July 24, 2009) and Tires/PRC (July 15, 2008), the Department refused to
interpret the Act requiring the automatic addition of export subsidies to U.S. prices in NME
proceedings as an automatic addition of domestic subsidy CVDs. The Department refused to
deduct domestic CVDs from U.S. prices because this would have resulted in the collection of
total AD duties and CVDs that would have exceeded both independent remedies in full. The
Federal Circuit has upheld this position.*” Similarly, the Department’s refusal to treat

" See Wheatland Tube Co. V. United States, 495 F. 3d 1355 (Fed. Cir. 2007) (reversing Wheatland Tube v.
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antidumping duties and safeguard duties as a cost in AD calculations reflects the Department’s
effort to collect these distinct remedies in full, but no more.

The Department is charged with calculating dumping margins as accurately as possible. APP-
China fails to identify any item in the dumping margin calculation that is being counted twice.
Thus, even if the NV and export price have been determined accurately, APP-China contends
that, nevertheless, the difference between these amounts should not be treated as the margin of
dumping. Rather, APP-China and the GOC argue that because the CVD law cannot be applied
concurrently with the NME AD methodology, the margin of dumping should be determined as
the difference between the normal value and export prices (or constructed export price), less the
amount of the CVD determined in a concurrent investigation of subsidies. Contrary to APP-
China and the GOC’s assertions, nothing is being double counted in the dumping margin
calculation. Accordingly, the accurately calculated dumping margin should be collected in full
as the remedy for pricing at less than normal value.

Additionally, we do not agree with APP-China’s argument that the Department’s conclusion in
several prior cases®® that there is no evidence of a double remedy imposing an impermissible
burden of proof on the respondent parties. This would imply that APP-China attempted to
furnish some evidence that a double remedy was actually created, but was unable to meet the
heavy burden of proof imposed upon it by the Department. APP-China asked the Department to
read an automatic 100-percent offset into the Act that would make any evidence concerning the
alleged double remedy irrelevant. Even in cases where a clear statutory basis for granting a price
adjustment exists, the burden to establish entitlement to that adjustment is on the party seeking
the adjustment, which has access to the necessary information.*

Lastly, we reject the notion that Congress passed the AD and CVD laws to correct unspecified
economic distortions and that, to the extent that these unspecified economic distortions may
overlap, the Department is required to measure this overlap and provide an offset. Congress
established two separate remedies for what it evidently regards as two separate unfair trade
practices. The only point at which the Act requires the Department to reconcile these separate
remedies is in the adjustment of AD duties to offset export subsidies. Because neither AD nor
CV duties are concerned with economic distortion, as such, but are simply remedial duties
calculated according to the detailed specifications of the Act, it follows that no overall economic
distortion cap for concurrent proceedings can be distilled from the Act.

The theory advanced by APP-China would not result in a reduction in AD or CV duties assessed
in concurrent proceedings by some fraction of the CVD. APP-China and the GOC’s theory is
that the NME AD methodology entirely replaces subsidized, below market, costs with purely
market-determined costs, creating a double remedy to that full extent. Thus, accepting this
theory would result in the complete nullification of CVDs for China, as long as the NME
methodology is applied. The Department does not accept this premise.

Additionally, APP-China and the GOC’s reliance on GPX (CIT 2009) is misplaced. This

United States, 414 F. Supp. 2d at 1271 (CIT 2006)).
*8 See, e.g., Circular Welded Pipe/PRC (March 31, 2009), and accompanying IDM at Comment 14.
9 See Statement of Administrative Action, H. Doc. No. 103-316, Vol. 1 (1994) at 829.
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decision is not final, as a final order has not been issued by the CIT, nor have all appellate rights
been exhausted. Even if reliance on GPX (CIT 2009) were not misplaced, GPX (CIT 2009) does
not support the positions attributed to it by APP-China and the GOC. GPX (CIT 2009) did not
find a double remedy necessarily occurs through concurrent application of the CVD statue and
NME provision of the AD Act, only that the “potential” for such double counting may exist. The
finding of a “potential” for double counting in the GPX decision does not mean that the
Department must make an adjustment to its dumping calculations in this antidumping
investigation. The Statement of Administrative Action (“SAA”) places the burden on the
respondent to demonstrate the appropriateness of any adjustment that benefits the respondent.
See SAA at 829; 19 C.F.R. 351.401(b)(1) (“The interested party that is in possession of relevant
information has the burden of establishing to the satisfaction of the Secretary the amount and
nature of a particular adjustment.”) (emphasis added); Fujitsu General Ltd. v. United States, 88
F.3d 1034, 1040 (Fed. Cir. 1996) (explaining that a party seeking an adjustment bears the burden
of proving the entitlement to the adjustment). In this case, China-APP seeks the adjustment
based on a “potential,” but has not demonstrated the amount of the adjustment and the
entitlement to it. The Department maintains its previously stated position on double remedies in
GPX International Tire v. United States. Moreover, the Department does not agree with the
CIT’s interlocutory decision and will wait for a final and conclusive decision in that case.

Finally, we disagree with APP-China’s argument that the Department was contradictory in its
statements in Antidumping Duty Investigation of Certain Lined Paper Products from the
People’s Republic of China — China’s Status as a Non-Market Economy, Memorandum for
Assistant Secretary David M. Spooner (August 20, 2006) (“China’s Status as a Non-Market
Economy Memo™) and in Countervailing Duty Investigation of Coated Free Sheet Paper from the
PRC - Whether the Analytical Elements of the Georgetown Steel Opinion are Applicable to
China’s Present-Day Economy, Memorandum for Assistant Secretary David M. Spooner at 5
(Mar. 29, 2007) (“Georgetown Steel Memo”). The Department notes first that the complete
quotes from the referenced sources are as follows. In the China’s Status as a Non-Market
Economy Memo, we said that, “{w}hile China has enacted significant and sustained economic
reforms, our conclusion, as stated in the May 15th memorandum, is that market forces in China
are not yet sufficiently developed to permit the use of prices and costs in that country for
purposes of the Department’s dumping analysis.” In the Georgetown Steel Memo, in contrast,
we cited a study from the Economist Intelligence Unit, indicating that “market forces now
determine the prices of more than 90 percent of products traded in China,” in the context that the
PRC Government has eliminated price controls on most products, besides certain “essential”
goods and services.

Once the complete quotes are read and understood, it is easy to reconcile them. In the China’s
Status as a Non-Market Economy Memo, the quote is a reference to (1) the government’s
continued and significant role in the economy, particularly from a resource allocation standpoint
and (2) the negative implications for PRC domestic prices from an antidumping perspective.
The other quote from the Georgetown Steel Memo, is actually a quote from the Economist
Intelligence Unit. The Department used that quote in a section of the memo concerning price
controls, simply to point out that reforms in China had progressed enough that most prices in
China now are no longer subject to direct government controls. But de-controlled prices, in the
context of the PRC government’s overall role in the economy, particularly with respect to
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resource allocations, are not the same as market-based prices. So we determine that there is no
conflict or inconsistency between the two quotes.

Comment 3: Whether Targeted Dumping Test Violates the Administrative Procedures Act
(“APA”) and is Flawed

e APP-China argues the Department violated the Administrative Procedure Act (“APA”) when
it withdrew the targeted dumping regulations and the Department must therefore continue to
abide by the provisions of these regulations.

e Moreover, APP-China argues, the Department’s statistical methodology for analyzing
targeted dumping is flawed. In addition, according to APP-China, the Department’s
decision, in the Preliminary Determination, to apply the targeted dumping remedy to all of
APP-China’s sales was not in accordance with the law.

e Petitioners argue that the Department did not violate the APA and so should continue to
investigate for targeted dumping using the same methodology employed in the Preliminary
Determination.

Department’s Position: We disagree with APP-China that the Department is now constrained
by the targeted dumping regulation, which was withdrawn in December 2008. The targeted
dumping regulation was withdrawn in a determination separate from this antidumping duty
proceeding and a notice of withdrawal was published in the Federal Register.>® Consistent with
Supreme g:lourt precedent, a withdrawn regulation cannot constrain the Department’s interpretive
authority.

The Act does not mandate a specific test for determining whether targeted dumping occurred.
Congress has left the discretion to the Department how to make such a determination. In
exercising this discretion, for purposes of the final determination in this investigation, the
Department has used the test introduced in Nails/PRC (June 16, 2008), and applied recently in
Carrier Bags/Taiwan (March 26, 2010),%* Carrier Bags/Indonesia (April 1, 2010),> and
OCTG/PRC (April 19, 2010).>* Using this test, the Department finds that APP-China engaged in
targeted dumping.>® Based on our analysis, the Department is using the alternative average-to-
transaction comparison methodology on all of APP-China’s sales to calculate APP-China’s
dumping margin.

%0 see Withdrawal of the Regulatory Provisions Governing Targeted Dumping in Antidumping Duty
Investigations 73 F.R. 74930 (December 10, 2008).

*! See United States v. Eurodif S.A., 129 S. Ct. 878, 885-887 and n. 7 (2009) (explaining that the tolling
regulation withdrawn by the Department cannot constrain the Department’s interpretive authority under Chevron);
Withdrawal of Regulations Governing the Treatment of Subcontractors (“Tolling Operators™), 73 F.R 16517
(March 28, 2008) (providing for immediate withdrawal of the tolling regulation).

%2 See Carrier Bags/Taiwan (March 26, 2010) and accompanying IDM at Comment 1.

*% See Carrier Bags/Indonesia (April 1, 2010) and accompanying IDM at Comment 1.

> See OCTG/PRC (April 29, 2010).

*® See Memorandum regarding, “Targeted Dumping Analysis of Mandatory Respondents,” dated concurrently
with this memorandum (“Final TD Memo”).
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Generally, when calculating dumping margins in an investigation, section 777A(d)(1)(B) of the
Act allows the Department to employ the alternative average-to-transaction margin-calculation
methodology only if (1) there is a pattern of export prices that differ significantly among
purchasers, regions, or periods of time; and (2) such differences cannot be taken into account
using the standard average-to-average or transaction-to-transaction methodology.”® Unless these
two criteria are satisfied, the Department is not permitted to use average-to-transaction
comparisons to determine dumping margins in an investigation. Thus, unless the criteria are
satisfied, in an investigation the Department will use either the standard average-to-average or
transaction-to-transaction comparison methodology provided in section 777A(d)(1)(A) of the
Act. The Nails test provides a two-stage analysis to determine whether there is a pattern of
export prices that differ significantly among purchasers, regions, or periods of time. The first
stage addresses the “pattern” requirement; the second stage addresses the “significant difference
requirement. Although the following example applies to customer targeting, the procedures are
the same for customer, regional, and time-period targeted-dumping allegations.

In the first stage of the Nails test, the “standard-deviation test,” the Department determines the
share of the alleged targeted-customer’s purchases of subject merchandise (by sales volume) that
are at prices more than one standard deviation below the weighted-average price to all
customers, targeted and non-targeted. The Department calculates the standard deviation on a
product-specific basis (i.e., CONNUM by CONNUM) using the POI-wide weighted-average
prices for each alleged targeted customer and customers not alleged to have been targeted. If
that share exceeds 33 percent of the total volume of a respondent’s sales of subject merchandise
to the alleged targeted customer, then the pattern requirement has been met and the Department
proceeds to the second stage of the test.

In the second stage, the Department examines all sales of identical merchandise (i.e., by
CONNUM) by a respondent to the alleged targeted customer. From those sales, the Department
determines the total volume of sales for which the difference between the weighted-average price
of sales to the alleged targeted customer and the next higher weighted-average price of sales to a
non-targeted customer exceeds the average price gap (weighted by sales volume) for the non-
targeted group.”” The Department weights each of the price gaps in the non-targeted group by
the combined sales volume associated with the pair of prices to non-targeted customers that
make up the price gap. In doing this analysis, the alleged targeted customers are not included in
the non-targeted group; each alleged targeted customer’s average price is compared only to the
average prices to non-targeted customers. If the share of the sales that meets this test exceeds 5
percent of the total sales volume of subject merchandise to the alleged targeted customer, the
significant-difference requirement is met and the Department determines that customer targeting
has occurred.”® In such a case the Department will evaluate the extent to which applying the

% See section 777A(d)(1)(B) of the Act.

> The next higher price is the weighted-average price to the non-targeted group that is above the weighted-
average price to the alleged targeted group. For example, if the weighted-average price to the alleged targeted group
is $7.95 and the weighted-average prices to the non-targeted group are $8.30, $8.25, and $7.50, we would calculate
the difference between $7.95 and $8.25 because this is the next higher price in the non-targeted group above $7.95
(the average price to the targeted group).

%8 For example, if non-targeted customer A’s weighted-average price is $1.00 with a total sales volume of 100
kg and non-targeted customer B’s weighted-average price is $0.95 with a total sales volume of 120 kg, then the
difference of $0.05 ($1.00 - $0.95) would be weighted by 220 kg (i.e., 100 kg + 120 kg).
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alternative average-to-transaction methodology to all U.S. sales unmasks targeted dumping not
accounted for using the standard average-to-average comparison methodology.™

Currently, the Department’s practice is to utilize the Nails test to identify targeted dumping. The
Department disagrees with both of APP-China’s suggestions to modify the Nails test in order to
identify targeted dumping. Regarding APP-China’s suggestion to use a difference-in-means test
(t-test), the Department explicitly rejected using this test to identify targeted dumping in Tires.”
Specifically, while the t-test identifies whether the difference in sample means is statistically
different from zero, it does not say anything about whether the difference in sample means is
significant. As a result, a t-test does not produce results that satisfy the statutory requirement
that requires the Department to identify prices that differ significantly across purchasers, regions,
or time periods. Therefore, the Department finds that the use of a t-test would not be appropriate
in the context of a targeted dumping analysis.

With respect to APP-China’s argument to calculate confidence intervals using a t-distribution,
the confidence interval approach that APP-China proposes is conceptually no different than the
standard deviation test currently employed by the Department. The only substantive difference
between the two is the threshold for what constitutes a “sufficiently low” price. In the case of
the standard deviation test, that threshold is one standard deviation; in the case of the confidence
interval proposed by respondent, that threshold would depend on sample size and a chosen
confidence level, which would be greater than one standard deviation at the confidence level
proposed by the respondent. Since the threshold level is the only substantive difference between
the two approaches, and the thresholds proposed (implicitly) by respondent are no inherently
better — just more conservative -- than the threshold selected by the Department, the Department
has decided not to adopt respondent’s proposal.

Moreover, we disagree with APP-China that the Nails test should be run on the basis of
transactions prices. In the context of testing to see whether customers have been targeted, the
relevant price variance, in the Department’s view, is the variance in prices across customers, not
transactions. For this reason, the Department approached the problem by analyzing the variance
in the average price paid by each customer.

For the final determination, the Department is again testing APP-China’s U.S. sales using the
Nails test to identify targeted dumping. Similar to our findings in the April 28, 2010, TD Memo,
by applying the Nails test to APP-China’s sales, the Department finds that there was a pattern of
prices that differ significantly by customer (i.e., targeted dumping).®*

In doing so, the Department finds that the pattern of price differences identified cannot be taken
into account using the standard average-to-average methodology because the average-to-average
methodology conceals differences in price patterns between the targeted and non-targeted groups
by averaging low-priced sales to the targeted group with high-priced sales to the non-targeted

% See Carrier Bags/Taiwan (March 26, 2010) and accompanying IDM at Comment 1, Carrier Bags/Indonesia
(April 1, 2010) and accompanying IDM at Comment 1, and OCTG/PRC (April 19, 2010) and accompanying IDM at
Comment 2.

%0 See Tires/China China (September 4, 2008) and accompanying IDM at Comment 23.D.

%! See Final TD Memo.
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group. Thus, the Department finds, pursuant to section 777A(d)(1)(B) of the Act, that
application of the standard average-to-average comparison methodology would result in the
masking of dumping that would be unmasked by application of the alternative average-to-
transaction comparison method to all of APP-China’s sales.

Though APP-China argues that it is unlawful to apply the average-to-transaction calculation
methodology to all of its sales, in accordance with our decision in Carrier Bags/Taiwan (March
26, 2010), the Department determines to apply the alternative average-to-transaction
methodology to all of APP-China’s sales on the basis of the Department’s examination of the
language in section 777A(d)(1)(B) of the Act. The only limitations that section 777A(d)(1)(B)
of the Act places on the application of the alternative average-to-transaction methodology are the
satisfaction of the two criteria set forth in the provision. When the criteria for application of the
alternative average-to-transaction methodology are satisfied, section 777A(d)(1)(B) of the Act
does not limit application of the alternative average-to-transaction methodology to certain
transactions. Rather, the provision expressly permits the Department to determine dumping
margins by comparing weighted-average NVs to the export prices (“EP”) (or constructed export
prices (“CEPs™)) of individual transactions.

While the Department does not find that the language of section 777A(d)(1)(B) of the Act
mandates application of the alternative average-to-transaction methodology to all sales, it does
find that the interpretation expressed above is a reasonable one and is more consistent with the
Department’s approach to selection of the appropriate comparison method under section
777A(d)(2) of the Act. As mentioned, unless the criteria of section 777A(d)(1)(B) of the Act are
satisfied, the Department is not permitted to use average-to-transaction comparisons to determine
dumping margins in an investigation. In the absence of satisfying the criteria of section
777A(d)(1)(B) of the Act, section 777A(d)(1)(A) of the Act requires the Department to use either
average-to-average or transaction-to-transaction comparisons. The Department has established
criteria for determining whether average-to-average or transaction-to-transaction is the more
appropriate methodology; the Department generally uses average-to-average comparisons except
under relatively rare circumstances that make use of the transaction-to-transaction comparisons
more appropriate.®? The Department does not have a practice of using transaction-to-transaction
comparisons for certain transactions and average-to-average comparisons for other transactions
in calculating the weighted-average dumping margin. Rather, the Department chooses the
appropriate comparison methodology and applies it uniformly for all comparisons of NV and EP
(or CEP).

Accordingly, consistent with the Department’s decision in Carrier Bags/Taiwan (March 26,
2010), the Department will exercise its interpretive authority without relying upon the withdrawn
regulation. ® Thus, if the criteria of section 777A(d)(1)(B) of the Act are satisfied, as is the case
in this investigation, the Department will apply the alternative average-to-transaction

82 See Coated Paper/Korea (October 16, 2007), and the Softwood Lumber Remand Redetermination/ Canada
(July 11, 2005) at 11.

%% See United States v. Eurodif S.A., 129 S. Ct. 878, 885-887 and n. 7 (2009) (explaining that the tolling
regulation withdrawn by the Department and cannot now constrain the Department’s interpretive authority under
Chevron); Withdrawal of Regulations Governing the Treatment of Subcontractors (““Tolling Operators™), 73 F.R
16517 (March 28, 2008) (providing for immediate withdrawal of the tolling regulation).
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methodology for all sales in calculating the weighted-average dumping margin.

Comment 4: Whether to Revise the Targeted Dumping Analysis in Light of APP-China’s
Minor Corrections Filed At Verification

e Petitioners argue that the Department should redo its targeting dumping analysis for purposes
of the final determination because the minor corrections submitted at verification by APP-
China were not known to Petitioners when they filed their targeted dumping allegation, yet
the corrections bear directly on net U.S. prices.

e APP-China argues that Petitioners’ request to adjust their targeted dumping allegation is
untimely and should be rejected by the Department.®

Department’s Position: We disagree with APP-China, and have adjusted our targeted dumping
analysis in light of APP-China’s minor correction filed at verification.

On March 15, 2010, Petitioners timely filed a targeted dumping allegation with respect to APP-
China.®® Within this submission, Petitioners alleged that targeted dumping existed with respect
to sales to certain regions, and sales to a certain customer of APP-China. We accepted this
allegation as both timely filed and sufficiently supported, and, in our Preliminary Determination,
we made an affirmative finding of targeted dumping with respect to the particular customer
identified by Petitioners.*®

Subsequently, in its minor corrections submitted during verification, APP-China reported
additional rebates to a single customer, which impacted a significant percentage of APP-China’s
sales to that customer. These corrections to the data previously reported by APP-China also
materially impacted the net U.S. prices APP-China reported to that single customer, as the
corrected U.S. prices were all adjusted in the same direction (i.e., they were lowered).
Accordingly, when Petitioners timely submitted their targeted dumping allegation, they relied
upon the information, which APP-China’s revisions materially affected.

APP-China notes that the Department has frequently rejected targeted dumping allegations that
we have found to be untimely filed or incomplete. Citing Narrow Woven Ribbons/Taiwan (July
19, 2010), APP-China argues that the Department has also rejected the claim that minor
corrections submitted after the deadline for targeted dumping allegations are cause for extending
the deadline or accepting allegations filed at the briefing stage.

We agree with APP-China’s suggestions that the Department can reject untimely or incomplete

8 APP-China cites the following cases in support of its argument: Narrow Woven Ribbons /Taiwan, (July 19,
2010) and accompanying IDM at Comment 1, and Activated Carbon/PRC, (March 2, 2007), and accompanying
IDM at Comment 4.

8 See letter to the Department titled “Certain Coated Paper Suitable for High-Quality Print Graphics Using
Sheet-Fed Presses from the People’s Republic of China: Petitioners’ Submission of Targeted Dumping Allegation”
dated March 15, 2010.

% See memorandum titled “Less-Than-Fair-Value Investigation on Certain Coated Paper Suitable for High-
Quality Print Graphics Using Sheet-Fed Presses from the People’s Republic of China: Targeted Dumping Analysis
of Mandatory Respondents” dated April 28, 2010.
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targeted dumping submissions, and that it need not extend the deadline for allegations due to
minor corrections. However, we find the cases highlighted by APP-China inapposite to the case
here. First, in Narrow Woven Ribbons/Taiwan (July 19, 2010) Petitioners declined to timely file
a targeted dumping allegation but then attempted, for the first time, to submit their targeted
dumping allegation at the briefing stage. Here, Petitioners submitted a timely filed allegation
which they now ask that the Department adjust in light of the material changes that were
introduced by APP-China’s revisions to its previously reported pricing data. Further, the minor
corrections at issue in Narrow Woven Ribbons/Taiwan (July 19, 2010) were described as
“commonplace” and “of a type which happens in most investigations,” and Petitioners had not
argued otherwise.®” In the instant case, Petitioners have highlighted the potentially significant,
measurable impact on reported U.S. prices to one of APP-China’s customers, as a result of the
minor correction submitted at verification. Moreover, we find Activated Carbon/PRC (March 2,
2007) similarly distinguishable from the facts of the instant case because Petitioners, in that case,
also chose not to make a timely filed allegation of targeted dumping and asserted for the first
time in their case brief that they should be allowed to file an allegation, but did not provide
grounds sufficient to warrant such a late filing of targeted dumping.

Here, Petitioners submitted a timely filed targeted dumping allegation which we accepted for use
in the Preliminary Determination. After the targeted dumping allegation deadline, APP-China
revised a significant portion of its net U.S. sales prices to a single customer, which were
submitted on July 30, 2010, in response to the Department’s request. These databases were not
available to Petitioners until approximately one week prior to submission of case briefs. In this
context, we find it appropriate to consider the potential for targeted dumping with respect to that
customer. While we agree with APP-China that commonplace changes to a respondent’s data
are not cause for an extension of the deadline for targeted dumping allegations, we find that the
unique circumstances presented here justify a more flexible approach. Therefore, because 1)
Petitioners timely filed a complete and adequate targeted dumping allegation which the
Department previously accepted, 2) APP-China’s minor correction appears to have a significant,
measurable impact on its U.S. sales prices to a single customer, and 3) Petitioners revised their
allegation within a relatively short period of time after gaining access to the revised databases,
we find it is appropriate to apply our targeted dumping analysis to that particular customer.

Comment 5: Whether the Department should apply zeroing

e APP-China and the GOC argue that the Department’s application of its zeroing practice in
the Preliminary Determination is not in accordance with the law. Because the World Trade
Organization (“WTO”) Appellate Body has found zeroing to be inconsistent with
international obligations, APP-China and GOC argue that the Department must abstain from
the use of zeroing if it makes an affirmative finding of targeted dumping.®®

%7 See Narrow Woven Ribbons /Taiwan, (July 19, 2010), and accompanying IDM at Comment 1.

%8 APP-China and the GOC cite the following in support of their arguments: Preamble, 61 Fed. Reg. 7350
(Feb. 27, 1996). 283, Federal Mogul Corp. v. United States, 63 F.3d 1572, 1580 (Federal Circuit 1995). Murray v.
Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804), Luigi Bermioli Corp., Inc. v. United States, 304 F.3d
1362, 1368 (Fed. CIT. 2002). Allegheny Ludlum Corp. v. United States, 367 F.3d 1339 (Federal Circuit 2004),
Timken Co. v. United States, 354 F.3d 1334 (Federal Circuit 2004), and 293Appellate Body Report, United States -
Final Dumping Determination on Softwood Lumber from Canada, WTIDS264/AB/R, adopted 31 August 2004,
DSR 2004:V, 1875; Appellate Body Report, United States - Laws. Regulations and Methodology for Calculating
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e No other party commented on this issue.

Department’s Position: We disagree with APP-China and the GOC. As we stated in
OCTG/China,®® the Department agrees that it does not have a practice of granting offsets for
non-dumped sales when applying the alternative average-to-transaction methodology. While it is
the Department’s standard practice to grant offsets for non-dumped comparisons when using the
standard average-to-average methodology in an investigation, the Department has not adopted a
similar standard practice in the context of applying the alternative average-to-transaction
methodology to analyze a respondent’s sales. Therefore, to the extent that application of the
alternative average-to-transaction methodology may demonstrate that any of APP-China’s sales
are not dumped, offsets would not be provided for such sales to reduce the amount of dumping
found on other sales.

APP-China and the GOC argue that the WTO has ruled that “zeroing” is inconsistent with U.S.
obligations under the Antidumping Agreement. The U.S. Court of Appeals for the Federal
Circuit (“CAFC”) has held that WTO reports are without effect under U.S. law “unless and until
such a {report} has been adopted pursuant to the specified statutory scheme” established in the
URAA. See 19 USC 3538. See also Corus I, 395 F.3d at 1347-49; accord Corus |1, 502 F.3d at
1375, and NSK, 510 F.3d at 1379-80.

Congress has adopted an explicit statutory scheme in the Uruguay Round Agreements Act
(“URAA”) for addressing the implementation of WTO reports. See, e.g., 19 USC 3538. As s
clear from the discretionary nature of this scheme, Congress did not intend for WTO reports to
automatically trump the exercise of the Department’s discretion in applying the statute. See 19
USC 3538(b)(4) (implementation of WTO reports is discretionary). Moreover, as part of the
URAA process, Congress has provided a procedure through which the Department may change a
regulation or practice in response to WTO reports. See 19 USC 3533(g) and Zeroing Notice at
77722, 77724. With regard to the denial of offsets in administrative reviews and in cases of
targeted dumping, the United States has not employed this statutory procedure. In any event, no
WTO report addressed the Department’s methodology in this context.

For all these reasons, the various WTO reports cited by APP-China and the GOC do not address
whether the Department’s denial of offsets in the context of targeted dumping is consistent with
U.S. law. Accordingly, and consistent with the Department’s interpretation of the Act described
above, in the event that an affirmative finding of targeted dumping is made, and any of the

Dumping Margins (“Zeroing Notice”), WTIDS294/AB/R, adopted 9 May 2006, and Corr., DSR 2006:11, 417
Appellate Body Report, United States - Measures Relating to Zeroing and Sunset Reviews, WTIDS322/AB/R,
adopted 23 January 2007, DSR 2007:1,3; Panel Report, United States Anti-Dumping Measure on Shrimp from
Ecuador, WTIDS335/R, adopted on 20 February 2007, DSR 2007:11, 425; Appellate Body Report, United States -
Measures Relating to Shrimp from Thailand/United States - Customs Bond Directive for Merchandise Subject to
Anti-Dumping/Countervailing Duties, WTIDS343/AB/R, WTIDS345IAB/R, adopted 1 August 2008; Appellate
Body Report, United States - Final Anti-Dumping Measures on Stainless Steel from Mexico, WTIDS344/AB/R,
adopted 20 May 2008; Appellate Body Report, United States — Continued Existence and Application of Zeroing
Methodology, WTIDS350/AB/R, adopted 19 February 2009; Panel Report, United States - Anti-Dumping Measures
on Polyethylene Retail Carrier Bags from Thailand, WTIDS383/R, adopted 18 February 2010.

% See OCTG/PRC (April 19, 2010) and accompanying IDM at Comment 2.
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export transactions examined are found to exceed normal value, where the Department applies
the alternative average-to-transaction methodology, the amount by which the price exceeds
normal value does not offset the dumping found with respect to other transactions.

Comment 6: Application of AFA to Sun Paper Companies

e Petitioners argue the Department should apply total AFA to the Sun Paper Companies
because the Sun Paper Companies did not submit a complete database of all reportable U.S.
sales and refused to undergo verification.

e Petitioners recommend that the Department use information from the petition to determine
the appropriate AFA rate for the Sun Paper Companies, and that the instant investigation can
be distinguished from the United States Court of Appeals for Federal Circuit (“CAFC”)’s
ruling in Gallant Ocean (Thailand) Co., Ltd. v. United States.”

e No other party commented on this issue.

Department’s Position: For the final determination, we have applied total AFA to the PRC-
wide entity, which includes Sun Paper Companies, because the Sun Paper Companies did not
submit a complete database of all reportable U.S. sales, refused to undergo verification, and
withdrew from the investigation.

Section 776(a)(2) of the Tariff Act of 1930, as amended (“Act”), provides that, if an interested
party (A) withholds information requested by the Department, (B) fails to provide such
information by the deadline, or in the form or manner requested, (C) significantly impedes a
proceeding, or (D) provides information that cannot be verified, the Department shall use,
subject to sections 782(d) and (e) of the Act, facts otherwise available in reaching the applicable
determination. Because Sun Paper Companies failed to timely submit a full and proper U.S.
sales database to all unaffiliated U.S. customers during the POI, the Department applied partial
AFA in the Preliminary Determination. See section 776(a)(2)(B). On May 19, 2010, post
Preliminary Determination, Sun Paper Companies ceased participation in the instant
investigation, and therefore, the Department was not able to conduct verification of Sun Paper
Companies’ responses. Verification is integral to the Department’s analysis and is mandated by
section 782(i) of the Act and the Department’s regulations in the context of antidumping
investigations. See 19 CFR. 351.307. Verification allows the Department to satisfy itself that it
is relying upon accurate information in calculating dumping margins. By failing to participate in
verification, Sun Paper Companies prevented the Department from verifying their reported
information and significantly impeded the proceeding. Moreover, by not permitting verification,
Sun Paper Companies failed to demonstrate that they operates free of government control and are
entitled to a separate rate. Accordingly Sun Paper Companies are part of the PRC-wide entity.
Therefore, we find that, in accordance with sections 776(a)(2)(B)(C) and (D) of the Act, the use
of facts available for the PRC-wide entity, including Sun Paper Companies, is appropriate for
this final determination.

"0 See Gallant Ocean (Thailand) Co., Ltd v. United States, _F.3d_, Appeal No. 2009-1282 (April16,
2010) (“Gallant™).
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We agree with Petitioners that Sun Paper Companies, as part of the PRC-wide entity, did not
cooperate to the best of their ability when they withdrew from participating in the investigation
prior to verification. Section 776(b) of the Act authorizes the Department to apply an adverse
inference with respect to an interested party if the Department finds that the party failed to
cooperate by not acting to the best of its ability to comply with a request for information. We
find that Sun Paper Companies’ withdrawal from participation and refusal to participate in
verification constitutes a failure to cooperate by not acting to the best of their ability to comply
with a request from the Department. Therefore, we find that when selecting from among the
facts available, an adverse interest is warranted.

When the Department applies adverse facts available because a respondent failed to cooperate by
not acting to the best of its ability to comply with a request for information, section 776(b) of the
Act authorizes the Department to rely on information derived from the petition, a final
determination, a previous administrative review, or other information placed on the record. See
also 19 CFR 351.308(c) and the Statement of Administrative Action, accompanying the Uruguay
Round Agreements Act, H.R. Rep. No. 103-316 (“SAA”) at 870. In selecting from among the
facts available, section 776(b) of the Act authorizes the Department to use an inference that is
adverse to a party if the Department finds that the party has failed to cooperate by not acting to
the best of its ability to comply with requests for information. See SAA at 870. To examine
whether the respondent “cooperated” by “acting to the best of its ability” under section 776(b) of
the Act, the Department considers, inter alia, the accuracy and completeness of submitted
information and whether the respondent has hindered the calculation of accurate dumping
margins.” In this case, the PRC-wide entity, including Sun Paper Companies, has hindered the
calculation of an accurate margin because Sun Paper Companies withdrew from participating in
the investigation prior to verification. Moreover, as explained in the Preliminary Determination
and unchanged in this final determination numerous other entities that comprise of the PRC-wide
entity failed to cooperate in this investigation.

As AFA, for the final determination, we have continued to use information from the Petition,
updated using the Department’s revised labor rate methodology, and we find that this rate is
properly corroborated within the meaning of section 776(c) of the Act. Specifically, the statute
provides that the Department must, to the extent practicable, corroborate information used as
AFA with independent sources reasonably at its disposal. To corroborate the petition margin, we
compared it to APP-China’s dumping margins and determined that it had probative value
because it is in the range of APP-China’s margins.”® Thus, the Department followed the same
practice recently upheld by the Federal Circuit namely it used data from the cooperating
respondent to demonstrate the probative value of the AFA rate applied to uncooperative
respondents. See KYD v. United States, 2009-1366, at 11-12 (Fed. Cir. May 28, 2010)
(upholding reliance upon a cooperative party’s transaction-specific dumping margins to
corroborate the AFA rate applied to an uncooperative party). The Department has relied on the
same methodology to corroborate petition/initiation margins in recent investigations.”

™ See, e.g., Welded Carbon Steel Pipes and Tubes/Thailand (October 16, 1997)
72 See Corroboration Memo.
" See, e.g., Woven Electric Blankets/PRC (July 2, 2010).
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Moreover, although no party argued that the Gallant applies here, Petitioners suggested that the
Gallant decision is distinguishable from the instant case. We agree. As an initial matter, Gallant
did not involve a failure to cooperate in the context of an antidumping duty investigation; rather
it concerned a corroboration of a petition rate in the context of an administrative review. In that
specific context and under the unique facts of that case, the Federal Circuit found that the rate the
Department applied as AFA was not supported by substantial evidence because “Commerce’s
own investigation revealed that petition rate was not reliable.” See Gallant, 602 F.3d 1323.

This is not the case here. Moreover, in Gallant the Court found that the Department used a very
small percentage of another respondent’s transactions that had “unusually high” margins as
corroborative evidence. See Gallant, 602 F.3d at 1324. By contrast, in the instant case, the
Department examined the dumping margins of a cooperating mandatory respondent on a
transaction-specific basis and found that for several transactions the dumping margins
demonstrated that the petition rate has probative value because it falls within the range of APP-
China’s margins.” Further, the transaction-specific dumping margins used to corroborate the
petition rate do not reflect “unusually high” dumping margins relative to the other transaction-
specific rates determined for the cooperating respondent. In this case, the PRC-wide entity,
including Sun Paper Companies’ failure to cooperate deprived the Department of the most direct
evidence of the PRC-wide entity’s actual dumping margins. Because there is no independent
information on the record pertaining to the PRC-wide entity, as companies comprising this entity
failed to cooperate in this investigation, the Department is satisfied that the dumping margins of
a cooperating respondent used for corroborative purposes reflect commercial reality. The
dumping margins are based upon real transactions that occurred during the POI, were subject to
verification by the Department. The petition rate is not aberrational or uncommon because there
were other sales by a cooperating respondent during the period of investigation that resulted in
similar or higher margins. If a cooperating respondent sold the subject merchandise with such
dumping margins, it is reasonable to determine that the uncooperative respondent could have
made all of its sales of the subject merchandise at similar dumping margins.

Comment 7: Whether to allow MOE treatment of APP-China

e APP-China argues that the Department should apply its ME antidumping calculation
methodology to calculate APP-China’s margin. Refusal to consider the request for MOE
treatment, APP-China states, would be unlawful.

e Petitioners argue that the Department should reject APP-China’s request for treatment as an
MOE. Petitioners contend that the Department has established no policy or standards for
classifying respondents as MOE’s, and that the standards proposed by APP-China are
unlikely to meet any reasonable standards the Department might adopt. Further, according to
Petitioners, the Department is not required to determine that ME methodology cannot be used
before applying NME methodology in an antidumping proceeding.

Department’s Position: The antidumping statute and the Department’s regulations are silent
with respect to the term “MOE.” Neither the statute nor the regulations compel the agency to
treat some constituents of the NME industry as MOEs while treating others as NME entities. To
date, the Department has not adopted any MOE exception to the application of the NME

" See Corroboration Memo.
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methodology in any proceeding involving an NME country. As we stated in Coated Free Sheet
Paper/PRC (October 25, 2007), and accompanying IDM at Comment 1, no determination has
been made “whether it would be appropriate to introduce a market oriented enterprise process” in
NME antidumping investigations.

Speaking to the complexity of the issue, the Department has twice asked for public comment on
whether it should consider granting market-economy treatment to individual respondents
operating in non-market economies, the conditions under which individual firms should be
granted market-economy treatment, and how such treatment might affect antidumping
calculations for such qualifying respondents.” The Department received numerous comments in
response to the two Federal Register notices. The Department is still considering those
comments while evaluating whether to adopt an official policy concerning MOEs.

APP-China argues that under section 773(c)(1) of the Act, the Department must justify why, for
a particular respondent, the “available information does not permit the NV of the subject
merchandise to be determined under subsection (a),” in order for the Department to determine
NV on the basis of FOPs. We disagree with this contention. Pursuant to section 771(18)(A) of
the Act, when a country is determined to be an NME, it means that the designated country, in
this case the PRC, “{d}oes not operate on market principles of cost or pricing structures, so that
sales of merchandise in such country do not reflect the fair value of the merchandise.” In
accordance with section 771(18)(C)(i) of the Act, the presumption of NME status remains in
effect until revoked by the Department. The presumption of NME status for the PRC has not
been revoked by the Department and remains in effect for the purpose of this investigation.
Accordingly, the NV of the product is appropriately based on FOP valued in a surrogate ME
country in accordance with section 773(c) of the Act, a methodology that has been repeatedly
upheld by the Courts. See, e.g., Sigma Corp. v. United States, 117 F.3d 1401, 1405 (Fed. Cir.
1997); Nation Ford Chem. Co. vs. United States, 166 F.3d 1373 (Fed. Cir. 1999).

Under the NME presumption established by the statutory scheme, the only mechanism for
market economy treatment currently available to respondents in NME proceedings is MOI
classification. The Department currently employs an industry-wide test to determine whether,
under section 773(c)(1)(B), available information in the NME country permits the use of the ME
methodology for the NME industry producing the subject merchandise. The MOI test affords
NME-country respondents the possibility of market economy treatment, but only upon a case-by-
case, industry-specific basis. This test is performed only upon the request of a respondent.”

With respect to APP-China’s argument that key elements of its ME questionnaire responses have
been verified by the Department, neither the verification outline nor the verification report
indicate that the Department intended to verify, or conducted verification of, APP-China’s
unsolicited ME questionnaire response. We followed the standard NME verification outline and
verified APP-China’s corporate structure, accounting, sales information, and FOPs, as noted in

" See First MOE Comment Request, 72 FR at 29302-03; Antidumping Methodologies in Proceedings Involving
Certain Non-Market Economies: Market-Oriented Enterprise: Request for Comment, 72 FR 60649 (Oct. 25, 2007)
(“Second MOE Comment Request”™).

"® See, e.g., First MOE Comment Request. See Comment 1 above for a full discussion of the MOI claim in this
proceeding.
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the Verification Report.”” While APP-China argues that the Department examined its SAP sales
and distribution (*SD”) module, from which its U.S. sales and home market sales databases were
derived, again, the verifiers did not specifically examine home market sales information reported
to the Department in its unsolicited ME questionnaire response. The Department verified APP-
China’s accounting system, U.S. sales information, as well as information with respect to the
products subject to the investigation as part of examining the SD module.”® The Department did
not verify any part of APP-China’s unsolicited ME questionnaire response. See, generally, APP-
China Verification Report.

Comment 8: Whether to apply AFA to all sales and expense information of GPS

e Citing the Department’s verification report, Petitioners contend that GPS’ responses could
not be tied to a reliable financial statement and therefore, for the final determination, AFA
should be applied to all CEP sales involving GPS. ™

e APP-China argues that the Department should not apply AFA to sales made by GPS because
GPS’ information is complete and fully verified. APP-China contends that the fact that GPS
does not maintain audited financial statements is insufficient grounds to reject its
questionnaire responses.®

Department’s Position: We have not applied AFA to APP-China sales made through GPS.
The Department does not require that a respondent keep audited financial statements, provided
its records are prepared in accordance with home country generally accepted accounting
principles (“GAAP™).2 In such situations, the Department looks to other financial records,
prepared in the normal course of business and for purposes independent of the antidumping
proceeding, which attest to the veracity of a respondent’s accounting system and the information
it submitted to the Department.

In this case, GPS submitted “CPA reviewed” (albeit unaudited), financial statements which it
maintains in its normal course of business. In addition, GPS explained that, as a non-public
company, it had never been required to maintain audited financial statements.®? In its
questionnaire responses® and at verification,®* GPS was able to demonstrate that the financial
statements it maintained were reliable and supported the information it had provided throughout

" See, generally, APP-China Verification Report. See also Certain Coated Paper Suitable for High-Quality
Print Graphics Using Sheet-Fed Presses from the People’s Republic of China: Verification Agenda for Gold East
Paper (Jiangsu) Co., Ltd., and Ningbo Zhonghua Paper Co., Ltd, dated June 3, 2010.

’® See APP-China Verification Report at 8, 9, and 15.

" Petitioners cite the following cases in support of their argument: Chrome-Plated Lug Nuts/Taiwan (April 9,
1999); Collated Roofing Nails/Taiwan (October 1, 1997); Gourmet Equipment v. United States, 24 CIT 572 (2000);
Fresh Cut Flowers/Mexico (September 26, 1995); Coated Free Sheet Paper/PRC (October 25, 2007); and Silicon
Metal/Brazil (February 23, 2001).

8 APP-China cites the following cases in support of its argument: Coated Free Sheet Paper/PRC(October 25,
2007).

8 See, e.g., Granular Polytetrafluoroethylene Resin/Italy (January 17, 2007) and accompanying IDM at
Comment 1 and Silicon Metal/Brazil (February 15, 2000), and accompanying IDM at Comment 1.

8 See CEP verification report at page 5.

8 See, e.g., APP-China’s supplemental section C response at Exhibits 6 and 9.

8 See CEP verification report, generally.
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the course of this investigation. While there are some small discrepancies between the financial
documents examined at verification (e.g., slight differences found in the context of verifying the
company’s indirect selling expense ratio)®, these errors are not so significant as to call into
question the integrity of the company’s reported information. Instead, the discrepancies were
examined at verification, where Department officials confirmed the source and magnitude of
each difference.®

Sections 776(a)(1) and (a)(2)(A), (C) and (D) of the Act provide that the Department shall apply
“facts otherwise available” if the necessary information is not on the record, or if an interested
party: withholds information that has been requested by the Department; significantly impedes a
proceeding under the antidumping statute; or provides information but the information cannot be
verified. In Chrome-Plated Lug Nuts/Taiwan (April 9, 1999), the respondent provided
fundamentally un-reconcilable and thus unverifiable information and despite multiple
opportunities to correct its deficiencies, failed to correct them or to provide evidence for the
cause of the discrepancies. In contrast, as noted above, GPS’ information was determined
verified, and the discrepancies uncovered during verification were found to be both minor and
adequately supported by GPS.

With regard to other cases cited by Petitioners, in Silicon Metal/Brazil (February 23, 2001), the
Department found that the respondent failed to cooperate to the best of its ability in refusing to
provide audited financial statements to the Department despite maintaining such statements and
having provided such statements in the prior segments of the proceeding. In contrast, here there
is no evidence that GPS prepares audited financial statements because, as it explained, it is not
required to do so under U.S. law. In Fresh Cut Flowers/Mexico (September 26, 1995), the
Department explained that it accepted unaudited financial statements from respondents in prior
reviews because Mexican law did not require them to prepare audited financial statements or to
file tax returns. However, because 1) Mexican law changed and began requiring the companies
to file tax returns, 2) respondents provided misleading and evasive statements regarding their
obligation to do so, and 3) respondents either failed to reconcile their unaudited financial
statements with their tax return or refused to provide the tax return, the Department concluded
that they impeded the proceeding. In the instant case, we have no evidence suggesting that GPS
has engaged in a similar effort to withhold documents.

Moreover, in Chrome Plated Lug Nuts/Taiwan (April 9, 1994), which was at issue in the
Gourmet Equipment case, the Department found that the respondent failed to cooperate to the
best of its ability because its questionnaire responses conflicted with its financial statements. In
contrast, we have made no finding that GPS’ financial statements materially conflicted with its
questionnaire responses. Other examples cited by Petitioners, including Collated Roofing
Nails/Taiwan (October 1, 1997), involved the Department finding that the respondent’s proffered
financial statements were unreliable and unusable. The Department has not made such a finding
in the instant case.

Accordingly, we find that there is no basis for using facts available (“FA”) with respect to APP-
China’s CEP sales because the information submitted by GPS, on the whole, is complete,

8 See CEP verification report at Exhibit 12.
8 See CEP verification report at page 15.
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useable and has been verified. Applying total FA in this context would be unwarranted because
there is no basis to conclude that the errors or discrepancies at issue affect the overall integrity of
the response or suggest an effort by the respondent to deceive the Department by withholding,
altering, or fabricating documents.®” As noted above, the facts of this case do not support such a
finding with regard to GPS’ reported information. Consequently, we are not basing APP-
China’s CEP margins on total facts available.

Comment 9: Whether to reclassify certain APP-China sales from EP to CEP

e For the final determination, Petitioners argue that the Department should reclassify certain
APP-China EP sales as CEP because the delivery terms of these sales illustrate that the sales
occurred in the United States, and the Department should make the appropriate deductions
for CEP selling expenses.®®

e According to APP-China, because GPS did not take title to the merchandise, negotiate the
sales price, issue invoices, or receive payment, the sales are properly classified as EP
transactions.®

Department’s Position: We agree with APP-China, and have not reclassified as CEP APP-
China’s sales which were delivered under terms of delivered duty paid (“DDP”) or delivered
duty unpaid (“DDU”). We find that APP-China’s classification of EP and CEP sales is
consistent with the statute, SAA, and relevant case law, including AK Steel.

Pursuant to section 772(a) of the Act, “the term “export price’ means the price at which the
subject merchandise is first sold (or agreed to be sold) before the date of importation by the
producer or exporter of the subject merchandise outside the United States to an unaffiliated
purchaser in the United States or to an unaffiliated purchaser for exportation to the United States,
as adjusted under subsection (c) of this section.” Pursuant to section 772(b) of the Act, and the
SAA at 819, the term “CEP” means the price at which the subject merchandise is first sold (or
agreed to be sold) in the United States before or after the date of importation by or for the
account of the producer or exporter of such merchandise or by a seller affiliated with the
producer or exporter, to a purchaser not affiliated with the producer or exporter.

In AK Steel, the Federal Circuit explained that CEP sales can be made by either the foreign
producer/exporter or the foreign producer/exporter’s U.S. affiliate, while EP sales “can only be
made by the producer or exporter of the merchandise” (i.e., sales “made by a U.S. affiliate can
only be CEP”). Moreover, the Federal Circuit stated in AK Steel that:

Commerce does not require a cumbersome test, examining the activities of the affiliate,
to determine whether or not the U.S. affiliate is a seller, when the answer to that question
is plain from the face of the contracts governing the sales in question. If Congress had

8 See, e.g., Pure Magnesium/PRC (December 14, 2009)

8 petitioners cite the following cases in support of their argument: NSK Ltd. v. United States, 115 F.3d 965
(Federal Circuit 1997); AK Steel Corp. v. United States, 226 F.3d 1361, 1375 (Federal Circuit 2000); Nucor Corp. v.
United States, 612 F.Supp.2d 1264, 1272-1283 (CIT 2009); and Corus Staal, BV v. United States, 502 F.3d 1370,
1377 (Federal Circuit 2007).

8 APP-China cites the following cases in support of its argument: AK Steel Corp. v. United States, 226 F.3d
1361, 1375 (Federal Circuit 2000), and Nucor Corp. v. United States, 612 F.Supp.2d 1264, 1272-1283 (CIT 2009).
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intended the EP versus CEP distinction to be made based on which party set the terms of
the deal or on the relative importance of each party’s role, it would not have written the
statute to distinguish between the two categories based on the location where the sale was
made and the affiliation of the party that made the sale.”

Thus, the analysis the Department undertakes to determine whether a sale is properly classified
as EP or CEP is: 1) the identity of the seller to the first unaffiliated U.S. customer; and 2) the
location of the sale to the first unaffiliated U.S. customer. Subsequent to AK Steel, the Federal
Circuit further clarified that “AK Steel does not stand for the proposition that all sales by foreign
sellers to unaffiliated U.S. customers should be considered EP transactions. . . . The statute,
moreover, is clear on that point: EP treatment is limited to transactions that occur between a
seller outside the United States and a buyer inside the United States, before the date of
importation.”*

In the instant case, record evidence supports continuing to treat the sales at issue as EP
transactions. Specifically, for these sales, APP-China (GEHK), is identified as the seller of the
merchandise and invoiced the U.S. customer prior to the date of importation.®* GPS did not take
title to the product, nor is it identified as the seller of the merchandise on the commercial
invoice.”® Accordingly, record evidence® indicates that APP-China (GEHK) is the seller of the
subject merchandise in these transactions, and that the sale took place outside the United States,
before the date of importation, when APP-China (GEHK) invoiced the U.S. customer.

Further, we find Petitioners’ focus on the delivery terms of these sales misguided. Petitioners
argue, in essence, that sales delivered under the terms DDP or DDU must necessarily be
classified as CEP because, under the commercial definition of these terms, the sale occurs at the
moment of delivery, when the seller completes the transfer to the buyer. However, as noted
above, the central facts the Department considers with regard to EP and CEP classification
involve the identity of the seller and the location where the sale was made.

In fact, as stated in the Preliminary Determination, the Department has determined to use the
date of invoice as the date of sale for APP-China (GEHK)’s exports to the United States,
consistent with 19 CFR 351.401(i), because the invoice date best reflects the date on which APP-
China (GEHK) established the material terms of sale. We do not find that the date on which the
material terms of sale were established was a function, in any way, of the delivery date of the
merchandise. Accordingly we have not reclassified APP-China’s EP sales delivered under DDU
or DDP terms, as CEP.

% See AK Steel at 1372.
%1 See Corus Staal, 502 F.3d at 1377.
% See CEP verification report at page 7. We also note that the invoice date is the date of sale.
% 1d. at Exhibits 3, 4, and 10. GPS’ role in these sales was limited to facilitating importation, communication,
and g?st-sale servicing and warranty claims, for which services GPS received a commission.
Id.
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Comment 10: Whether the Department should reject APP-China’s Minor Correction

e Petitioners argue that the Department should reject APP-China’s “Minor Correction # 4,”
presented during verification, because it was not “minor.” According to Petitioners, the
circumstances are sufficient to warrant the application of AFA to the data in question but, in
the alternative, the Department should not use APP-China’s minor correction when
calculating the margin in the final determination.”

e APP-China contends that the record lacks evidence to support the application of AFA. APP-
China argues the minor correction was submitted at the appropriate time and was fully
verified. According to APP-China, the Department should also reject Petitioners’ suggestion
to use previously reported data instead of the correction.

Department’s Position: We agree with APP-China, and have used its corrected data for
purposes of the final determination.

The correction at issue involves revising the reporting of a particular “finish” characteristic for
several of APP-China’s products from characteristic “2” — indicating a finish between 65 and
74.99, to characteristic “1” — indicating a finish of 75 or greater. APP-China described the error
as an inadvertent typographical mistake.

As an initial matter, the Department routinely accepts minor corrections at the beginning of
verification. Errors requiring such minor corrections are frequently uncovered by respondents as
they prepare for verification. The corrections in errors that we accept at this stage typically
include corrections of minor mistakes in addition, subtraction, or other arithmetic function,
minor data entry mistakes, clerical errors resulting from inaccurate copying, duplication, or the
like, and minor classification errors.*

However, the Department considers several factors in determining whether or not to accept
corrections of errors submitted by interested parties. In particular, we evaluate whether the
correction is clerical or methodological,”” whether we are able to verify the error and are satisfied
with the documentary support for the reported correction,” whether the error calls into question
the overall integrity of the respondent’s submissions,” and whether it amounts to a “substantial
revision” of previously reported data.'*

Petitioners argue that the Department should reject the proposed correction for essentially two
reasons: 1) it was not “minor” because its impact on the margin was not minor, and 2) it
constitutes an attempt by APP-China to circumvent normal procedure by making a large revision
to its reported data “at the eleventh hour.”*™*

% Ppetitioners cite the following case in support of their argument: Petroleum Wax Candles/PRC (March 19,
2003).

% See, e.g., Shrimp/Brazil, (July 11, 2008) and accompanying IDM at Comment 6.

% See, e.g., KASR/PRC, (July 24, 2009), and accompanying IDM at Comment 4.

% See, e.g., Diamond Sawblades/PRC, (May 22, 2006), and accompanying IDM at Comment 73.

% See, e.g., Shrimp/Ecuador, (September 15, 2009), and accompanying IDM at Comment 9.

190 See, e.g., WBF/PRC, (August 18, 2010), and accompanying IDM at Comment 23.

101 See Petitioners’ brief at page 9.

36



Notwithstanding Petitioners’ assertions, the Department finds, after careful consideration, that
the corrections at issue are minor corrections of the type we routinely accept at verification, for
the following reasons. First, during verification, Department officials reviewed the proposed
correction and were able to examine source documents substantiating it. We confirmed that
APP-China’s specification sheets supported the correction.'®® Subsequently, we reviewed the
specification sheets of these and several other of APP-China’s products. Our verification
uncovered no similar classification mistakes that would suggest this was a systemic problem in
APP-China’s responses.’® Instead, our review of the error at, and subsequent to, verification,
has supported our initial conclusion that the error was a minor classification error of the type
typically accepted at verification. Accordingly, we find that the existence of this error does not
call into question the integrity of APP-China’s responses.

Moreover, we find that the minor corrections required to correct the error do not meet the level
of “substantial revision of the response.” The corrections do not involve production data, or call
into question FOPs and cost reconciliations. While the impact of the minor correction may not
be minor, in this context, we find Brake Drum and Rotor v. United States, (CIT 1999) applicable,
wherein the CIT held that;'%*

The issue is not the value of the errors as a percentage of total U.S. sales, or the number
of instances of errors. Rather the issue is the nature of the errors and their effect on the
validity of the submission.

Second, with respect to Petitioners’ argument regarding procedure, we find that the record does
not support the conclusion that APP-China was aware of this error prior to its preparations for
verification. On the contrary, in the verification outline sent to APP-China immediately prior to
verification, APP-China was instructed by the Department to prepare packets of source
documentation (e.g., specification sheets) supporting its reported product characteristics,
including the one at issue here.'® We find it reasonable to conclude, absent evidence suggesting
otherwise, that APP-China discovered the misclassification as it was preparing these documents
for its upcoming verification.

Further, we do not agree that APP-China unfairly prejudiced Petitioners by delaying its
disclosure of this minor correction. Consistent with the Department’s instructions, APP-China
served interested parties with these errors on June 18, 2010.1% This occurred well before the due
date for case briefs, which was August 5, 2010.” APP-China complied with our request to
submit corrected databases, and it submitted its revised data in the form requested by the
Department. Consequently, we find that APP-China acted to the best of its ability and in

102 See APP-China verification report at page 3.

103 See 1d., generally.

104 See The Coalition for the Preservation of American Brake Drum and Rotor Aftermarket Manufacturers v.
United States, 44 F. Supp 2d 229, 236 (CIT 1999)

105 See APP-China verification outline at page 9.

105 See APP-China’s submission of minor corrections dated June 18, 2010.

197 See letter to interested parties titled “Certain Coated Paper Suitable for High-Quality Print Graphics Using
Sheet-Fed Presses from the People’s Republic of China: Revised Case Brief and Rebuttal Brief Deadlines” dated
July27, 2010.
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accordance with the Department’s instructions in this regard. Further, the minor corrections
were initially disclosed on June 18, 2010, over one month before the deadline for case briefs, and
the database was submitted on July 30, 2010, four business days before the deadline for case
briefs. In light of the foregoing, we find that Petitioners were not precluded from analyzing or
reacting to the errors or the corrections.

Finally, we find Petitioners’ reliance on Petroleum Wax Candles/PRC (March 19, 2003),
misplaced. The correction at issue here involves a classification error which is clerical and easily
verifiable. In Petroleum Wax Candles/PRC (March 19, 2003), on the other hand, the
Department concluded otherwise, and halted verification upon disclosure of the error. In further
contrast to Petroleum Wax Candles/PRC (March 19, 2003), APP-China’s error did not involve
production data, or call into question large portions of its submissions, including FOPs and cost
reconciliations. As noted above, the narrow scope of APP-China’s error was confirmed during
verification. Further, APP-China’s correction was reviewed and accepted at verification and is
on the record. The minor correction at issue in Petroleum Wax Candles/PRC (March 19, 2003),
meanwhile, involved an extraordinary situation where verification was halted and all documents
regarding the correction were returned to the respondent. In fact, in its decision to reject the
correction at issue in Petroleum Wax Candles/PRC (March 19, 2003), the Department relied
exclusively on the facts of the case and cited no precedent, further evidencing the exceptional
nature of those circumstances.

Accordingly, for the foregoing reasons, we have determined that the errors at issue are minor,
and that APP-China acted to the best of its ability in availing itself to correct them. We have also
found that Petitioners were not unfairly prevented from investigating the errors. Therefore, we
have used APP-China’s corrected data for purposes of the final determination.

Comment 11: Whether the Department should deduct certain rebates for APP-China

e APP-China argues that the Department should ensure that APP-China’s minor correction to
reported rebates is not double counted in the final determination.

e Petitioners contend the Department should make no further corrections to APP-China’s
reported data and should deduct the rebates as reported in APP-China’s U.S. sales database.

Department’s Position: We have determined to deduct APP-China’s rebates as currently
reported in its July 30, 2010 U.S. sales databases submitted subsequent to verification because
the record does not sufficiently support APP-China’s claim that it had already reported a certain
portion of the rebates it submitted as minor corrections at verification.

According to APP-China in its case brief, the corrected rebate calculations that it submitted to
the Department as part of its minor corrections at verification included rebates for some sales
that had already been reported by GHS (albeit, originally reported incorrectly). While
Petitioners suggest that the Department should not consider correcting APP-China’s alleged error
because it made the request too late in the proceeding, we note that the Department has, in the
past, accepted minor corrections submitted by a respondent in its case brief.*®®

198 See, e.g., Stainless Steel Bar/India, (September 3, 2010), and accompanying IDM at Comment 2.
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However, as the Department stressed in Stainless Steel Bar/India (September 3, 2010), the
respondent’s burden when submitting minor corrections includes demonstrating substantial,
direct support on the record for the proposed correction. Further, as APP-China is requesting a
favorable adjustment to its already reported rebates, it is incumbent upon the firm to demonstrate
that it is entitled to the adjustment.'®®

We do not find that the evidence cited by APP-China sufficiently supports its claim that by
deducting the rebates reported as a minor correction, we would double count rebates already
reported by GHS. Specifically, the exhibit APP-China cited as support is not translated, in
violation of 19 C.F.R. 351.303(e),'? and the narrative description of the previously reported
rebate'! provides no detail concerning how rebates were previously calculated or applied.
Consequently, it is unclear from this evidence whether, and to what extent, the rebate corrections
APP-China submitted as a minor correction at verification had already been partially reported in
its previous submissions. Accordingly, the Department finds that APP-China has not met its
burden to demonstrate record support for its proposed change and entitlement to the adjustment
which would result from it.

Comment 12: Whether the Department Should Deduct Certain Commission Expenses

e APP-China argues that the Department should not deduct certain commission expenses from
sales that were classified as Channel 1, direct EP sales, as a result of their CEP minor
correction number.

e Petitioners reiterate their argument that APP-China has mischaracterized some of their EP
sales and the Department should reclassify them as CEP sales.

Department’s Position: We agree with APP-China, and for the final determination we have not
deducted certain commission expenses from those sales reclassified from Channel 2 (indirect EP
sales) to Channel 1 (direct EP sales) because GPS, the U.S. affiliate, was not involved in these
transactions. At verification we were presented with a diagram demonstrating the sales process
in the various channels. As part of the review of this minor correction at verification we selected
a sale originally reported as a Channel 2 sale (which is one of those reclassified as Channel 1 as
part of this minor correction) and found that the document trail matches that of a Channel 1
sale.!*? Therefore, because GPS, as APP-China notes, was not involved in the sales process for
these sales, we have not deducted GPS’s commissions from these particular sales. In addition,
with respect to Petitioners’ argument that APP-China has mischaracterized some of their EP
sales, we have addressed Petitioners’ argument in Comment 9 above.

109 See 19 CFR 351.401(b)(1) and Timken Co. v. United States, 673 F. Supp. 495, 513 (CIT 1987) (holding that
a respondent bears the burden of demonstrating entitlement to favorable adjustment).

119 5ee GHS Section C response at Exhibit, page 2.

111 See Id., at pages 15, 16.

112 See “Verification of the Sales and Factors Responses of Gold East Paper (Jiangsu) Co., Ltd., Ningbo
Zhonghua Paper Co., Ltd., and Gold East (Hong Kong) Trading Co., Ltd., in the Antidumping Duty Investigation of
Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed Presses from the People’s Republic
of China from the People’s Republic of China,” dated July 21, 2010, at Exhibits 7 and 43.
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Comment 13: Whether the Department Should Correct Certain Ministerial Errors

e APP-China requests for the final determination that the Department corrects all identified
ministerial errors identified subsequent to the preliminary determination, in line with the
Department’s Ministerial Error Memo.

e Petitioners request the Department acknowledge that it received Petitioners’ Rebuttal
Comments to APP-China’s Request for Correction of Ministerial Errors dated May 13, 2010
before the Department makes any of the minist