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Summary

We have anayzed the comments of the interested partiesin the new shipper and adminigtrative reviews
of the antidumping duty order covering certain preserved mushrooms from the People' s Republic of
China ("PRC”). Asareault of our andyds of these comments, we have made changesin the margin
cdculations as discussed in the “Margin Calculations’ section of this memorandum. We recommend
that you approve the positions we have developed in the “ Discussion of the Issues’ section of this
memorandum. Below isthe complete ligt of the issuesin this review for which we received comments
from parties:

Issue 1: The Application of Facts Available to Gerber and Green Fresh

Issue 2: The Bona Fides of Shenzhen Qunxingyuan'sU.S. Sde

Issue 3: The Rescisson of the New Shipper Review for Guangxi Yulin

Issue 4: The Use of Himalya s Financial Datato Derive Surrogate Percentages
Issue 5: The Vauation of Water

Issue 6: Surrogate Vaue for Cans

Issue 7: The Treatment of Tin Scrap as an Offset

Issue 8: Surrogate Vaue for Copper Wire Scrap

With respect to certain minigterid dlegations made by the petitionersin their case brief pertaining to
cow manure, data contained in Himalya International Ltd.’s 2000-2001 financia report, and Gerber
Food (Yunnan) Co., Ltd.’s (“Gerber’s”) labor factors, we have not specificaly included them among
the issues listed below because we are ether usng more updated publicly available information than the
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data upon which the petitioners  dlegation is based or we are no longer using that data at dl in the find
results. Findly, with respect to the petitioners comment concerning the valuation of laterite, we have
not addressed it in the find results because it is gpplicable only to one company (i.e., Green Fresh
Foods (Zhangzhou) Co., Ltd. (“Green Fresh)) for which we have not cdculated a margin in the find
results (see Comment 1 below).

Background

On March 6, 2002, the Department published in the Federal Register the preliminary results of the new
shipper review and third antidumping duty adminigtrative review of the antidumping duty order on
certain preserved mushrooms from the People’ s Republic of China (“PRC”) (see Certain Preserved
Mushrooms from the Peopl€e’ s Republic of China: Preliminary Results of New Shipper Review and
Preliminary Results and Partid Rescisson of Third Antidumping Duty Adminigrative Review, 68 FR
10694 (March 6, 2003) (“Prdiminary Results’). The products covered by this order are certain
preserved mushrooms whether imported whole, diced, diced, or as sems and pieces. The period of
review (“POR”) is February 1, 2002, through January 31, 2002. We invited parties to comment on
our preliminary results of review.

On March 7, 2003, after determining that the 2001-2002 financid report submitted for one Indian
producer contained in Gerber’ s February 5, 2003, submission was incomplete, we requested that
Gerber provide the complete financia report for that Indian producer in order to further consder the
datafor the find results. In response to our request, the petitioners provided this data on April 18,
2003, for the Department’ s consderation in the find results.

On March 10, 2003, the petitioners placed information on the record indicating that one of Guangxi

Y ulin Oriental Food Co.’s (“Guangxi Yulin's’) owners may have made shipments of subject
merchandise during the period of investigation (“POI™)* and therefore may not be digible for anew
shipper review. On March 20, 2003, Guangxi Y ulin submitted rebuttal comments. On April 15, 2003,
we placed on the record the results of our data query on this matter (see April 15, 2003, Memorandum
from Sophie Castro, Case Andy4t to the File, entitled “ Results of Data Queries Conducted in
Response to Allegations and Information Submitted in March of 2003 Regarding Guangxi Yulin
Oriental Food Co., Ltd.”).

On March 31, 2003, in accordance with 19 CFR 351.301(c)(3), we received additiona publicly
available information from two respondents, Gerber and Green Fresh.

On April 25, 2003, we placed on the record additiona publicly available information on truck freight
rates for congderation in the fina results.

! The POI coversthe period of July 1, 1997 though December 31, 1997.
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The petitioners and three respondents, Gerber, Guangxi Y ulin and Shenzhen Qunxingyuan Trading Co.,
Ltd. (“Shenzhen Qunxingyuan”) submitted their case briefs on April 30, 2003. On May 7, 2003, the
petitioners and two respondents, Gerber and Guangxi Y ulin, submitted rebutta briefs. The other
respondents participating in these reviews did not submit case or rebuttal briefs.

On May 7, 2003, we determined that the petitioner and Shenzhen Qunxingyuan had submitted new
factud information in their case briefsin violation of the regulatory requirement provided in 19 CFR
351.301(c)(3)(ii), and requested these parties to remove this data and resubmit their case briefs. On
May 19, 2003, we determined that the petitioner had aso submitted new factua information in its
rebuttal brief and requested the petitioner to remove this data as well and resubmit its rebutta brief.
Also, on May 19, 2003, the petitioner requested a meeting with the Department to discuss the
relationship between Gerber and Green Fresh during the period of review (“POR”) as discussed in its
case brief. On May 22, 2003, Gerber and Green Fresh requested asmilar meeting. On June 11, and
June 27, 2003, we held ex-parte meetings with the petitioners and respondents’ counsdls,
respectively, to discuss the relationship between Gerber and Green Fresh during the POR and the new
shipper daims made by Shenzhen Qunxingyuan and Guangxi Y ulin (see ex-parte memorandato thefile
dated June 12, and June 30, 2003).

On June 5, 2003, we placed on the record additiona publicly available price information on copper
wire scrap, water, and the components included in laterite, and additiona public financid datafrom an
Indian producer submitted in this review for congderation in the find results of thisreview. On June
19, 2003, Gerber and Green Fresh submitted comments on the publicly available information we had
placed on the record on June 5, 2003.

No party requested a hearing, as specified under 19 CFR 351.310(c).

Margin Caculaions

We cdculated export price and normd vaue (“NV”) usng the same methodology stated in the
preliminary results, except asfollows.

1. For the fina results, we calculated average surrogate percentages for factory overhead, SG& A
expenses, and profit using the 2001-2002 financid reports of Agro Dutch Foods Ltd. (“Agro
Dutch”) and Flex Foods Ltd. (“Flex Foods’). See Comment 4 below.

2. We used freight rates published in the February 2002-June 2002 issues of Chemicad Weekly
and obtained distances between cities from the following websites: http:/Amww.infreight.com
and http://www.sitai ndia.com/Packages/CityDistance.php.

3. We treated water as a separate factor of production. Based on the facts contained in this
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record, our trestment of water is consistent with the Department’ s treetment of thisinput in a
recent Department determination (see Fresh Garlic from the People' s Republic of China: Findl
Results of Antidumping Duty New Shipper Review, 67 FR 72139, 72140 (December 4,
2002). To vaue water, we used 1995-1996 and 1996-1997 data from the Second Water
Utilities Data Book. Since this vaue was not contemporaneous with the POR, we adjusted this
vaue for inflation based on wholesae price indices published in the Internationd Monetary
Fund’ s Internationa Financiad Statigtics. As discussed above, two respondents (i.e., Shantou
Hongda and Shenxian Dongxing) provided the Department with incomplete and/or unrdigble
water consumption information which could not be verified. Therefore, asfacts available and in
accordance with section 776(8)(2)(D) of the Act, we have used the amount reported by
Guangxi Y ulin, the only respondent under review which reported a correct and complete water
factor (as verified by the Department) and applied it to the surrogate vaue for water for the two
respondents at issue.  See Comment 5 below.

To vduetin can sts (i.e., the can with the lid) for the respondents which produced their cans
during the POR (i.e., Guangxi Y ulin and Shenxian Dongxing), we used 2001-2002 actud can-
size-spexific price data submitted by Agro Dutch in the 3" antidumping duty administrative
review of certain preserved mushrooms from India  However, for the respondents which only
purchased their cans during the POR (i.e., Shantou Hongda), we continued to use 2000-2001
price data from the May 21, 2001, public version response submitted by Agro Dutch in the 2
antidumping duty adminigtrative review of certain preserved mushrooms from India, and relied
on the petitioners methodology contained in its September 6, 2002, publicly avallable
information submisson for purposes of deriving per-unit, can-sze-specific prices. See
Comment 7 below.

To vaue urea (carbamide), we used data in the 2001-2002 financid report of Flex Foods and
February 2001-January 2002 datain Chemica Weekly.

To vaue super phosphate and grain, we used data in the 2001-2002 financia report of Flex
Foods.

To vaue spawn, cow manure and straw, we used price data contained in the 2001-2002
financia reports of Flex Foods and Agro Dutch.

To vaue gypsum, we used the 2001-2002 financia report of Flex Foods and April 2001-
December 2001 data from Monthly Statistics of the Foreign Trade of India (*“Monthly
Satidics).

To vaue copper wire scrap, we used April 2001-December 2001 data from Monthly Statigtics
because this value is more specific to the product than the value used in the preliminary results.
See Comment 8 below.




10.  Wecorrected a programming error by including Guangxi Y ulin’s tgpe cost only initstota
packing codts (and not in its materid costs).

11.  Wecorrected acaculaion error by including the total surrogate cost for sedl glue in Guangxi
Yulin'stotal material costs.

Discussion of the Issues

Comment 1:  The Application of Facts Available to Gerber and Green Fresh

In the preliminary results, the Department determined that the bus ness relationship which existed
between Green Fresh and Gerber during the POR resulted in evasion of antidumping duty cash
deposits during the POR. More specificdly, Gerber and Green Fresh entered into an agreement
whereby Green Fresh claimed that it would act as Gerber’s exporter. Green Fresh then provided
Gerber with a certain number of Green Fresh’sown invoices. Green Fresh filled out certain paperwork
for some of the transactions, then provided Gerber with blank invoicesto be filled out by Gerber for
further transactions. Green Fresh claims that, however, for some further transactionsin which Gerber
used Green Fresh'sinvoices, it did so without Green Fresh's knowledge. Based on the record
evidence and results of verification, the Department found in the preliminary results that these
respondents had worked together to assst Gerber in evading the appropriate payment of cash deposits
through this arrangement.

Furthermore, in the preliminary results, the Department determined it gppropriate to calculate an
assessment rate for each party based upon information derived from the respondents’ questionnaire
responses and verification. However, given the evidence on the record that these parties had worked
together to evade the antidumping duty order, the Department assigned to each respondent the higher
of the two caculated rates for future cash deposit purposes. The Department determined that this
caculation was gppropriate to prevent future evason of the antidumping duty order the two parties
working together. The Department then invited parties to comment on the substance of its preiminary
results, including its analysis of Gerber and Green Fresh' s transactions.

The petitioner requests that in the find results the Department should consider applying total adverse
facts available to Gerber and Green Fresh by assgning each company the PRC-wide rate of 198.63
percent astheir cash deposit rate and aso liquidating their entries at that rate because of their attempts
to undermine the antidumping duty order. Specificdly, the petitioner maintains thet the preliminary
deposit rate the Department assigned to Gerber was barely adverse and not adverse a dl to Green
Fresh. Therefore, the petitioner claims that the cash deposit rate assgned by the Department to these
respondents in the preliminary results is not sufficient to deter such evasion actions in future segments of
the proceeding. Moreover, the petitioner clams that the Department has both the legal authority and a
sufficient basisto apply totd adverse facts available with respect Gerber and Green Fresh in order to
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prevent parties from evading and manipulating the antidumping duty law. In support of its argument, the
petitioner cites to Mitsubishi Elec. Corp. v. United States, 700 F. Supp. 538, 555 (CIT 1988, aff’d,
898 F.2d 1577 (Fed. Cir. 1990), Sanyo Elec. Co. Ltd. v. United States, 86 F. Supp. 2d 1232, 1242-
43, and 1243 n. 14 (CIT 1999), Toyota Motor Sales, U.S.A., Inc. v. United States, 15 F. Supp. 2d
872, 890, and 891 (CIT 1998), and Koenig & Bauer-Albert AG v. United States, 15 F. Supp. 2d
834, 840 (CIT 1998).

Alternatively, if the Department decides not to gpply totd adverse facts available to Gerber and Green
Fresh, then the petitioner requests that the Department reconsider the nature and extent of the partia
adverse facts available which it applied to Gerber and Green Fresh in the preliminary results. Given
what these companies set out to do and would have succeeded in doing had the Department not
conducted verification of their statements concerning their business rel ationship during the POR, the
petitioners contend that the Department should resort to using more adverse facts available with respect
to these companies. Otherwise, the petitioners maintain that the preiminary cash deposit rates the
Department assigned to Gerber and Green Fresh bear no rational relationship to the matter to which
they were gpplied and do not serve as a sufficient deterrent to parties found to have evaded
appropriate cash deposits. For example, the petitioners claim that athough Gerber’s and Green
Fresh's coordinated actions during the POR reflect amost serious attempt to undermine the efficacy of
the dumping law, the Department applied as a consequence only partia facts available to Gerber by
assgning to it Green Fresh' s deposit rate, but applied no facts availlable to Green Fresh by assgning to
that company its own calculated deposit rate. Asaresult, the petitioners maintain that the level of
adverse facts available the Department gpplied in the case as aresult of determining that Gerber (with
Green Fresh's assstance) evaded posting accurate cash depositsis insufficient either in fulfilling the
gatutory objective of curbing uncooperative behavior or inducing full cooperation in the future.
Therefore, as aremedy, the petitioners request that the Department assign to both Gerber and Green
Fresh a cash deposit rate of 121.33 percent? in the find results and dso liquidate dl of Gerber’'s U.S.
entries of subject merchandise exported through its arrangement with Green Fresh at the cash deposit
rate of 121.33 percent. The petitioners maintain that by liquidating Gerber’ s entries a the 121.33 cash
deposit rate, such action satisfies the principles underlying 19 U.S.C. section 1677(e) and section 776
of the Tariff Act, asamended (“the Act”), represents a proportionate use of adverse facts available by
the Department, and provides an gppropriate level of incentive for companies in the future to refrain

2 Inthefind results of the first adminigtrative review of the preserved mushrooms order, the
Department assigned Gerber a cash deposit rate of 121.33 percent (see Amended Find Results of First
New Shipper Review and Firg Antidumping Duty Adminidirative Review: Certain Preserved
Mushrooms from the People’s Republic of China, 66 FR 35595 (July 6, 2001). This cash deposit rate
was in effect until August 9, 2002 (i.e., the publication date of the amended find results of the second
adminigrative review which the Department conducted on Gerber). See Amended Find Results of
Antidumping Duty Adminigrative Review: Certain Preserved Mushrooms from the People' s Republic
of China, 67 FR 51833 (August 9, 2002).
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from attempts to undermine the existing antidumping duty order. In support of its argument, the
petitioners cite to Ta Chen Stainless Stedl Pipe, Inc. v. United States, Slip. Op. 00-107, 2000 WL
1225799 at 20 (CIT August 25, 2000), Ferro Union, Inc. v. United States, 44 F. Supp. 2d 1310,
1334-1335 (CIT 1999), and World Finer Foods, Inc. v. United States, No. 99-03-00138, 2000 WL
897752 at 6 (CIT June 26, 2000).

In the event the Department decides not to liquidate Gerber’ s affected entries at the 121.33 prescribed
rate, then the petitioners contend that the Department should quantify the amount of

benefit, namely the time vaue of the fundsthat it, acting asits own importer, would have been required
to depogit & the time of importation had it not had a business rdationship with Green Fresh during the
POR, and to include that amount in the rate used to liquidate those entries. The petitioners maintain that
accounting for this benefit is necessary because by not posting its assigned cash deposit rate for entries
made by it during the POR, Gerber was able to retain and maintain alarger U.S. market presence than
otherwise would have been the case had it not been for its business relationship with Green Fresh
during the POR. Thus, the petitioners argue that Gerber was able to increase its profit and capacity
utilization, reduce warehousing, and achieve economies of scale by evading its assgned cash deposit
rate for certain entries. For purposes of quantifying the amount of this benefit, the petitioners provide a
caculation formulainits May 1, 2003, case brief at page 13.

Gerber and Green Fresh (“the respondents’) argue that the Department’ s preliminary decison to assgn
Green Fresh's cash deposit rate to Gerber is an abuse of discretion and not in accordance with the law.
Moreover, the respondents claim, contrary to the Department’ s assessment, that they have fully
cooperated to the best of their ability in thisreview by fully responding to al questions contained in the
Department’ s questionnaires and by providing dl requested documentation for purposes of examining
thisissue a verification. Specificaly, the respondents maintain that they fully disclosed in the
guestionnaire responses the nature of their complex business reationship during the POR and dso
indicated on the sales and export documentation provided to the U.S. Customs Service (now the U.S.
Bureau of Customs and Border Protection (“BCBP’)) at the time of entry that Gerber wasthe
manufacturer and Green Fresh was the exporter of those goods. Moreover, the respondents maintain
that they fully cooperated with the Department’ s requests for information and at no time misrepresented
any information provided to the Department. In addition, the respondents claim that each participated
fully a verification by providing al documentation requested by the Department with respect to their
businessrdationship. Therefore, the respondents maintain that al information which they provided to
the Department a verification Smply confirmed the accuracy of how they described their relationship in
their questionnaire responses rather than demonstrated (as the Department contends) an attempt to
withhold information had verification not taken place or impede the Department’ sinvestigation in
examining their relationship. With respect to how Gerber and Green Fresh structured their transactions
or how certain invoices were drafted, the respondents maintain that this clarification as aresult of
verification is not within the purview of this adminigrative review. Hence, the respondents contend that
they have not misrepresented any aspect of ther relationship to either the Department or to the BCBP,
withheld information prior to verification, or evaded any antidumping duties that would warrant the



Department’ s use of facts avallable in this segment.

Furthermore, the respondents maintain that the Department’ s cash deposit indructions sent to the
BCBP in prior segments of this proceeding specificaly state that for entries of the subject merchandise
which were produced and exported by different companies which have their own assigned cash deposit
rates, it isthe exporter’s rate which should be assigned to those entries. Therefore, Gerber contends
that because it entered into a business arrangement with Green Fresh during the POR to forego paying
Gerber’ s higher cash deposit by posting Green Fresh' s lower cash deposit rate for its entries at the time
of entry, this arrangement was smply one designed to take advantage of a“loophol€’ in the
Department’ s cash deposit ingtructions rather than an attempt to avoid paying the required antidumping
duties or circumvent the antidumping duty order. Therefore, Gerber contends that instead of penalizing
it for taking advantage of thisloophole, the Department should amend its standard cash deposit and
liquidation ingructions. Neverthdess, if the Department still suspects that Gerber may have improperly
circumvented its cash deposit requirements, then Gerber argues that this matter should be handed
exclusvely by the BCBP, not the Department, because it is outside the Department’ s jurisdiction.

Gerber dso clamsthat by arbitrarily raising its deposit rate because it suspects that Gerber is not
posting the correct deposit rate, the Department has violated the antidumping statute (19 USC
1673¢(c)(3) and section 736 of the Act) by not calculating its cash deposit rate for future entries based
on the difference between NV and U.S. price. In addition, Gerber clams that the Department’s
reliance on Tung Mung Development Co., Ltd. v. United States, 219 F.Supp.2d. 1333 (CIT 2002) as
the bags for assgning it an arbitrary rate dso violates the statute because it did not evade posting
antidumping duties. Moreover, Gerber maintains that by assigning it arate which bears no relaion to
the difference between its NV and U.S. price, the Department is not using the cash deposit rate
assigned to Gerber as a method to collect duties on its future entries based on its past performance. As
the basis for making the clam that the Department’ s cash deposit decision with respect to it is unfair,
Gerber contends that by assigning it an arbitrary cash deposit rate, the Department is forcing Gerber to
unnecessarily go through the exercise of posting duties that will eventudly be refunded to it aslong as it
continues its current pricing practices. Therefore, Gerber continuesthat by assgning to it aratethet is
unrelated to actua dumping, the Department is ingppropriately impinging on its cash flow.

Department’ s Position

We agree with the petitioners that our preliminary decision with respect to Gerber and Green Fresh did
not sufficiently address the fact thet prior to verification both companies withheld crucid information that
was materid to the Department’ s andyss, and actively colluded to circumvent the cash deposit rates in
effect during the POR. We find, after are-examination of the facts on the record of this review, that the
use of total adverse facts available is warranted to determine cash deposit and assessment rates for
Gerber and Green Fresh for the reasons stated below.

In the preliminary results, the Department determined that the sles and factors of production
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information which it verified reflected the amounts which gppeared in Green Fresh and Gerber’ s books
and records. This does not mean, however, that the Department was able to attest to the vaidity of the
books and records themsalves, or the bona fide commercia nature of the transactions recorded in
those books. The Department must have confidence that transactions reviewed at verification are
legitimate with no mis-characterization or midabeing of the information being verified. The verificaion
processis highly dependent upon the accurate and comprehensive characterization by respondents of
the facts supporting their books and records, and the information contained therein. Asdiscussed in
more detail below, given Gerber and Green Fresh' s behavior with respect to sales subject to the instant
order, we do not have confidence in the accuracy and comprehensiveness of the data supplied by these
companies.

Gerber argues that the Department does not have the authority to prevent evasion of the antidumping
duty order through its cdculations and andyss. Thisisan incorrect characterization of the law. Asthe
petitioners have explained, and the Department stated in its Prdiminary Results, the Department has
discretion to administer the law in amanner that prevents evasion of the order. (See Tung Mung
Development v. United States, 219 F. Supp. 2d 1333, 1343 (CIT 2002), appeal entered (“Tung Mung
v. United States.”) Moreover, as the Court noted in Tung Mung v. United States, citing Mitsubishi
Electric, the Department has a responsgibility to gpply itslaw in a manner that prevents the evasion of
antidumping duties "The ITA has been vested with authority to administer the antidumping lawsin
accordance with the legidative intent. To thisend, the ITA has a certain amount of discretion [to act] ...
with the purpose in mind of preventing the intentiond evason or circumvention of the antidumping duty
law. Mitsubishi Elec. Corp. v. United States, 12 C.1.T. 1025, 1046, 700 F. Supp. 538, 555 (1988),
aff'd 898 F.2d 1577 (Fed. Cir. 1990).” 1d.

In the preiminary results, the Department determined that the gppropriate means to prevent future
evasion of the antidumping duty law by Gerber and Green Fresh was to apply adverse facts available to
those respondents’ cash deposit rates. However, upon review of Gerber and Green Fresh's
guestionnaire responses, given the materia misrepresentations and omissions of the parties that came to
light at verification, and pursuant to the arguments offered by the petitionersin this case, the Department
has recongdered itsinitid preliminary decision and determined to gpply total adverse facts available to
both companies. For purposes of the find results, we now find that Gerber and Green Fresh'sjoint
efforts during the POR to illegdly evade antidumping duty cash deposits and subsequent mideading
responses to the Department’ s questionnaires, illustrate a pattern of behavior intended to undermine the
antidumping duty law and the ability of the Department to enforce it. Such behavior calsinto question
the vdidity of dl of theinformation provided to the Department in the questionnaire responses and leads
the Department to question both parties' business practices and the veracity and commercid vdidity of
Gerber and Green Fres' s reported information.

Gerber

With respect to Gerber, we find that the respondent repeatedly misrepresented in its questionnaire
responses the true nature of its relationship with Green Fresh during the POR. In its Section A
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guestionnaire response, Gerber stated that in exchange for afee, Green Fresh acted as an agent on its
behdf by arranging for the shipment on some of its reported U.S. sdes of salf-produced subject
merchandise during the POR (see May 23, 2003, Section A response at A-11). Initsfirst
supplementa questionnaire response, Gerber further stated that these shipments were related to a
potentia joint venture with Green Fresh to export products to the United States. In order to determine
whether such an arrangement was feasible, Gerber claimed that Green Fresh made severd shipments of
Gerber’s product on Gerber’ s behaf (see August 2, 2002, submission at 4). Moreover, ina
subsequent supplementa response, Gerber indicated that Green Fresh acted as its agent from
September 2001 to May 2002, and Gerber paid it acommission for each container of Gerber-
produced merchandise which Green Fresh shipped to the U.S. market on Gerber’ s behdf (see
September 11, 2002, submission at 6). All of these responses were accompanied by a certification
from Gerber officids attesting to the vaidity and truthfulness of these responses.

Based on this information, the Department was led to believe prior to verification that Gerber’ s business
with Green Fresh was a arms-length, and congtituted a bona fide business arrangement under which
Green Fresn did, in fact, operate as the exporter of the merchandise. However, when the Department
reviewed saes and export documentation at verification, it learned that Gerber itsdf arranged for the
shipment of amost dl of its sdes of subject merchandise, and merdly paid Green Fresh afeeto use
Green Fresh’'ssalesinvoices. Of the tota sales transactions reported by Gerber inits U.S. sdlesligting,
Gerber used Green Fresh invoices to ship an overwhelming mgority of those sdestransactions. As
Gerber indicated at verification, the purpose of Gerber’s use of Green Fresh invoices was to take
advantage of Green Fresh's comparatively low cash deposit rate (see February 12, 2003 Gerber
verification report a 5-7).

For asignificant portion of the affected sdes transactions, Gerber, with
Green Fresh' s active assstance, thereby circumvented the payment of cash deposits by using invoices
provided by Green Fresh to ship its merchandise to the United States. For the remaining portion of
affected sales transactions, Gerber smply used Green Fresh invoices to ship merchandise to the United
States, although agpparently without Green Fresh' s knowledge and/or consent. (See February 12,
2003, Gerber verification report at 5-7 and exhibits 4D through 4K). Absent verification, the
Department would never have discovered that Gerber improperly used Green Fresh' s sdlesinvoicesin
order to benefit from Green Fresh’s lower cash deposit rate during the POR.

Gerber’ s misrepresentations were highly materid to the Department’ s analysis and call into question the
veracity of other responses provided by Gerber. Despite Gerber’s pre-verification clamsto the
contrary, Green Fresh never acted as Gerber’ s agent for most of the Gerber/Green Fresh reported
transactions. Green Fresh had a most negligible commercid involvement with the specific transactions
involving the export of Gerber’s merchandise to the United States from the PRC using its invoices.
Although the nature of this relaionship cameto light a verification, the Department deemsit critica to
the resolution of thisissue the fact that Gerber certified as truthful false informetion it provided to the
Department, in numerous questionnaire responses. Since Gerber congistently misrepresented the
Stuation surrounding such important information in numerous submissions to the Department, the
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Department properly cannot presume that information presented by Gerber at verification was truthful
and accurate. Even if numbers and information appear in acompany’s books and records, if those
books and records are demonstrated to be midabeled, misdentified, and mis-characterized, asin this
case, any verification of those sources is meaningless. Gerber’simproper behavior during the POR,
aong with false responses to the Department’ s questionnaires, leads us to the conclusion that Gerber is
untrustworthy such that we do not believe that our findings at verification necessarily reflect accurate
informetion.

The petitioners argue that the integrity of the antidumping duty law must be upheld in thiscase. We
agree. The Department cannot tolerate the existence of schemes to evade the antidumping law, such as
the one applied by Gerber in this case. Section 776(8)(2) of the Act tates that the Department may
use “factsavailable’ if an interested party (A) withholds information that has been requested by the
Department, (C) significantly impedes a proceeding under thistitle or (D) provides such information but
the information cannot be verified. All of these provisons gpply in thiscase. Because the Department
relieson origina sdesinvoices to verify the accuracy of the saleslisting, the information Gerber mis-
characterized and withheld was fundamentd and materid to the Department’ sandysis. Gerber’s
actions now lead us to question our verification findings which were predicated on the rdigbility of
Gerber's own information and records. Gerber’ s consistent mis-characterization of the facts on the
record impeded a proper review of Gerber’ stransactions. Thisis particularly true, given that the vast
magority of Gerber’ s reported U.S. sales were made using Green Fresh' s sdlesinvoices. Without the
necessary information pertaining to these transactions, the Department could not redigticaly conduct an
accurate review of Gerber.

Section 776(b) of the Act furthermore permits the agency to apply an adverse inference when it
determines that a party has not acted “to the best of its ability” during the review. Clearly, by providing
the Department with incorrect and mideading mis-characterizations of its conduct and agreement with
Green Fresh, and improper use of Green Fresh’ s invoices to evade the payment of cash deposits during
the POR, Gerber did not act to the best of its ability.

For these reasons, the Department has determined that it will apply total adverse facts available to
Gerber in thisreview. Thus, as adverse facts avalable, in light of record evidence of materid
misrepresentations by Gerber as noted above and the potentid for future misconduct, the assgnment of
a cash deposit and assessment rate equal to the PRC-wide rate of 198.63 percent is appropriate. The
gpplication of this cash deposit rate reflects the Department’ s best estimate as to what the company’s
ultimate assessed duty ligbility will bein the next stage of the proceeding, given the uncertainty created
by the misconduct that has characterized the parties’ behavior to date. The Department considers the
assgnment of this rate to Gerber sufficient to encourage it to cooperate with the Department in future
reviews, and to ensure that Gerber cannot undermine the efficacy of the antidumping law by posting
insufficient and improper deposits.

Green Fresh
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The Department aso finds that Green Fresh misrepresented the true nature of its relationship with
Gerber during the POR in its questionnaire responses. Specificdly, in its Section A response, Green
Fresh originally stated that it acted as an agent for sales made and produced by Gerber and that it
received acommission for exporting that merchandise on Gerber’s behaf to the U.S. market during the
POR (see May 23, 2002, submission at 11). When asked by the Department to define and discussits
role as Gerber’ s agent, Green Fresh gated in itsfirst supplementa questionnaire response that it acted
as Gerber’s exporter (see August 19, 2002, submission at 1). Because Green Fresh insufficiently
explained its functions as Gerber’ s exporter or saes agent, the Department continued to probe into this
matter prior to verification by issuing a second supplementa questionnaire. In response to the
Department’ s second supplementa questionnaire, Green Fresh for the firgt time indicated that as
Gerber’ s shipping agent it provided Gerber with specific export documents (an invoice, PRC Customs
and quarantine ingpection form, packing list, VAT refund form, and PRC Customs declaration form) for
only aportion of Gerber’s sdes transactions during the POR (see December 23, 2003, submissions at
1 and 2). Moreover, Green Fresh indicated that it had the sales data for these affected sales
transactions and separately reported them in its supplementa response (see December 23, 2002,
submission at 3). With respect to these sdes transactions for which it claimed to have acted as
Gerber’ s shipping agent, Green Fresh did not reved to the Department until verification that it provided
Gerber merely with blank salesinvoices to enable Gerber to ship its merchandise to the U.S. market
during the POR at the lower Green Fresh cash deposit rate. Furthermore, athough Green Fresh
clamed that it actudly arranged for the shipment of Gerber-produced merchandise included in these
sdes transactions (reported by both companies in their respective Section C sdles listings), Green Fresh
was unable to provide complete supporting documentation for the affected sdles transactions. In fact,
there is no record evidence to support its claim that it served as a bona fide shipping agent on behdf of
Gerber with respect to these sales (see February 12, 2003, Green Fresh verification report a 6-7 and
exhibit 6P).

Because these affected sales transactions were documented with invoices issued by Green Fresh and
not by Gerber but could not be tied to records prepared by Green Fresh in the ordinary course of
business, we were unable to verify the extent of Green Fresh' sinvolvement with respect to these sdes
or to corroborate Green Fresh's statements. Because these sales were made using Green Fresh's
invoices, but Green Fresh was unable to provide its own documentation for al but one of these sdes
transactions, we question the reliability of Green Fresh's reported sales data, its sdes documentation,
and the additional data it provided at verification. Moreover, the record strongly suggests that Green
Fresh accepted payment for what was essentidly the sdle of itsinvoices to Gerber and then
miscongtrued and mis-characterized its relationship with Gerber until verification (see Green Fresh's
December 23, 2002, submission at 1 and Green Fresh verification report at pages 6-7).

Green Fresh and Gerber now argue that this arrangement was acceptable because cash deposit
ingtructions alowed Gerber to enter its merchandise under its “exporter’s’ rate. Thisargument is
completely without merit because Green Fresh a no time acted as Gerber’s exporter. Asagenera
meatter, an exporter, & minimum, arranges for the sending or carrying abroad of merchandise, and more
commonly actudly takes possession of the merchandise and actively participates in the trangport of
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merchandise to an importer. The facts of the record show that Green Fresh never acted as an exporter
for Gerber, but merely transferred some of itsinvoices to Gerber for payment. The respondents
attempts to characterize their arrangement as somehow a*“loophole’ in the Department’ s cash deposit
ingructionsis thus refuted by the evidence on the record. We find that Green Fresh was not a bona
fide exporter of Gerber’s merchandise. Consequently, there isno “loophol€’ in this case: Green Fresh
participated in an improper arrangement to assist another respondent in evading the payment of cash
deposits for payment.

Green Fresh' s misrepresentations on the record significantly impeded this proceeding. Furthermore, its
willingness to assist another company in evading the payment of cash deposits, aswell asits congstent
mis-characterization of the facts on the record (despite its representatives certification of the facts
contained in questionnaire responses as truthful when they were not), lead us again to question the
vaidity of the books and records reviewed by the Department at verification. Thus, consistent with our
anaysisfor Gerber, we do not believe that Green Fresh' s reported information should be relied upon
by the Department in calculating an antidumping duty margin and cash deposit/assessment rates. Thus,
pursuant to sections 776(a)(2)(A), (C) and (D) of the Act, the Department is gpplying total facts
available to Green Fresh. Furthermore, pursuant to section 776(b) of the Act, an adverse inferenceis
warranted because Green Fresh's sdle of invoices, aswell asits mis-characterization of the factsin this
case, demondrate that Green Fresh did not cooperate to the best of its ability with this adminigtrative
review.

Green Fresh and Gerber have argued that because these transactions dl involved Gerber’s
merchandise and Gerber’s exports, Green Fresh was not culpable of wrongdoing and therefore isfree
from any adverse gpplication of facts available. However, the record evidence shows that Gerber
evaded the payment of cash deposits during the POR, and Green Fresh aided in that evasion, both
through incorrect answers to the Department’ s questionnaires and the underlying sde of invoices. As
the petitioners have stated, the Department has the inherent authority to, at a minimum, protect the
integrity of the antidumping duty laws and prevent schemes such asthisone. The Department has the
“discretion [to act] ... with the purpose in mind of preventing the intentiona evasion or circumvention of
the antidumping duty law.” Mitsubishi Elec. Corp. v. United States, 700 F. Supp. 538, 555 (1988),
aff'd 898 F.2d 1577 (Fed. Cir. 1990). Thus, the application of adverse facts available is especidly
warranted in the case of arespondent such as Green Fresh, which abused its comparatively low margin
cdculaed in a previous adminigrative review by improperly alowing another party, with amuch higher
caculated rate, to claim the lower rate asits own in return for payment. Indeed, given Green Fresh's
willingnessto sl itsinvoicesin this case, the Department is concerned that Green Fresh has either done
this with other respondentsin the past, or may choose to do so again in the future, if it receives another
low caculated margin.

Thus, in light of record evidence of materid misrepresentations by Green Fresh as noted above and the
potentid for future misconduct, we believe the assgnment of a cash deposit and assessment rate equa
to the PRC-wide rate of 198.63 percent is gppropriate as adverse facts available. Asin the case of
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Gerber, the application of this cash deposit rate reflects the Department’ s best estimate as to what the
company’ s ultimate assessed duty ligbility would bein the next stage of the proceeding, given the
uncertainty created by the misconduct that has characterized the parties behavior to date. The
Department consders the assgnment of this rate to Green Fresh sufficient to encourage it to cooperate
with the Department in future reviews, and to ensure that Green Fresh does not participate in other
schemes to evade the antidumping duty law and payment of gppropriate cash deposit rates in the future.

Comment 2. The Bona Fides of Shenzhen Qunxingyuan’s U.S Sale

In the preliminary results, we determined that the sole U.S. sdle of subject merchandise made by
Shenzhen Qunxingyuan during the POR was not bona fide primarily because it was made at an
aberraiondly high price and an unreasonably low quantity relative to other commercid transactions
involving comparable merchandise during the POR. In addition, Shenzhen Qunxingyuan did not have
any other business activity or income beyond this sale during the POR or after the POR (at least until
the date of verification). We aso noted other questionable factors with respect to Shenzhen
Qunxingyuan's customer. Based on the totdity of the circumstances, we found that the quantity and
va ue reported by Shenzhen Qunxingyuan did not provide areasonable or reliable basis for the
Department to caculate a dumping margin and we rescinded the new shipper review with respect to
Shenzhen Qunxingyuan. See Memorandum from Louis Apple, Office Director, to Susan Kuhbach,
Acting Deputy Assstant Secretary for Import Administration, Fourth New Shipper Review of Certain
Preserved Mushrooms from the Peopl€e' s Republic of China Whether the Sde Made by Shenzhen
Qunxingyuan Trading Co., Ltd. Is Bona Fide (February 28, 2003) ( “Preiminary Price and Quantity
Andyss Memorandum” ).

Shenzhen Qunxingyuan’ s questions the Department’ s methodol ogy when comparing Shenzhen
Qunxingyuan's price to those of other exporters in the concurrent adminisirative review because those
exporters have been assgned large dumping duty margins and therefore, according to Shenzhen
Qunxingyuan, those exporters prices are reflective of dumped prices. Shenzhen dso questionsthe
Department’ s methodology when comparing its own sde price to the average unit value (*AUV”) of
sdes of preserved mushrooms from the PRC since those AUV s reflect the prices for the same PRC
exporters and are therefore, according to Shenzhen Qunxingyuan, aso representative of low dumped
prices and artificidly raised prices resulting from the existing antidumping order. Shenzhen Qunxingyuan
assarts that the same phenomenon would apply to the AUV of imports from India, Indonesia, and
Chile. Shenzhen Qunxingyuan aso argues that the converseistrue (i.e., that the AUV from countries
not subject to an antidumping duty order are not valid for comparison purposes since countries without
an exigting order do not have the pressure to increase their prices upward). Finaly, with respect to
price, Shenzhen Qunxingyuan argues that comparison of Shenzhen Quinxingyuan’s price to “dumped
prices’ for purposes of determining whether the sdlling price of the subject merchandise was
“commercialy unreasonable’ puts an intolerable burden on an exporter trying to priceasde. To
support its arguments, Shenzhen Qunxingyuan cites to Chang Tieh Industry v. United States, 840 F.
Supp. 141 (U.S. Court of International Trade (“CIT” ), December 9, 1993) (“Chang Tiehi’) in which
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the Court made it clear that the reasonableness of a sale price must be compared to the price of fairly
traded sdes, disregarding obvioudy dumped prices.

With respect to sdles quantity, Shenzhen Qunxingyuan states that the Department has repeatedly
observed that “sngle sdes, even those involving smdl quantities, are not inherently commercidly
unreasonable,” citing to Certain Cut-to-L ength Carbon Sted Plate from Romania: Notice of Rescisson
of Antidumping Duty Adminidrative Review, 63 FR 47232 (September 4, 1998) ( “Carbon Steel Plate
from Romenia” ) for support. Specificaly, Shenzhen Qunxingyuan argues that the quantity of its
shipment is Smilar to the shipment sze of the other new shippersin this review. Shenzhen Qunxingyuan
clamsthat the Department’ s rgjection of the other new shippers quantity for comparison purposes due
to the differencesin product characterigticsis arbitrary. Findly, Shenzhen Qunxingyuan argues thet,
becauseit isanew shipper ill subject to the PRC-wide rate, afirst sde of smdl quantity can hardly be
surprising and is cong stent with sound business practices.

With regard to the commercid legitimacy of Shenzhen Qunxingyuan and its U.S. customer, Shenzhen
Qunxingyuan dates that there is nothing illegitimate or illegal about a company relocating to anew
address and that it is not atypica for various importers to be located in the same geographica area.
Shenzhen Qunxingyuan further states that the fact that Shenzhen Qunxingyuan’s U.S. customer shares
an office with another mushroom importer is not materid to the issues under consderation. Findly,
Shenzhen Qunxingyuan gates that it made no further salesto the United States during the POR because
it was waiting for payment from its U.S. customer, and it was waiting for its“ordinary tax payer status.”
If the Department had asked for such documentation at verification, Shenzhen Qunxingyuan argues that
it would have provided the Department with ample indication of post-POR commercid activity.

The petitioners date that, even though al exporters were assigned a dumping duty margin, the mgority
of the dumping duties are based on some dement of facts available. Consequently, the margins of these
companies used in the Department’ s price analysis cannot be relied upon because the margins of these
companies are, a least in part, artificid and thus, are not truly representative of dumped prices.

Notwithstanding this fact, with regard to the price-to-AUV andysis, petitioners assert that a
comparison of Shenzhen Qunxingyuan's price to either the AUV from the PRC or from al sources
clearly shows that Shenzhen Qunxingyuan's price was significantly higher than the prevailing prices for
imports of comparable subject merchandise during the POR. Moreover, the petitioners claim that the
U.S. cusomer paid acommercidly unredigtic price for such merchandise. Rebutting Shenzhen's
argument with respect to price comparisons vis avis other exporters under review, the petitioners point
out that even though most PRC exporters of subject merchandise have been assgned a positive
antidumping duty margin, some exporters have been found not to be dumping. The petitioners, asan
example, cite to the Find Results of New Shipper Review and Firgt Antidumping Duty Adminigrative
Review: Certain Preserved Mushrooms from the People’ s Republic of China, 66 FR 31204 (June 11,
2001) in which China Processed Food Import & Export Co. received a zero percent margin. The
petitioners also contend that making price comparisons based on U.S. imports from the PRC or all




16

countries (whether subject to or not subject to an antidumping order) is the only method available to the
Department for conducting its andysis.

The petitioners disagree that Shenzhen Qunxingyuan's Situation is comparable to the Chang Tieh case
because, unlikein Chang Tieh, the Department established (by comparing Shenzhen Qunxingyuan's
priceto the AUV from al sources) that Shenzhen Qunxingyuan’s price was higher than fairly traded
sdes. The petitioners quote from Chang Tieht “{t} here was no evidence that the price charged Chang
Tieh was outsgde an gppropriate market range, disregarding obvioudy dumped prices.” The petitioners
aso date that Shenzhen Qunxingyuan never atempted to provide an explanation for this unredigtic high
price (such as market conditions or qudity congderations) during the POR that might have explained
the price difference and cite to Fresh Garlic from the Peopl€' s Republic of China: Final Results of
Antidumping Adminigrative Review and Recison of New Shipper Review, 67 FR 11283 (March 13,
2002) ( “Galic from China” ) (in which the Department looked at market conditions and qudity
congderations) to support their assertions.

With respect to quantity, the petitioners argue that it is reasonable, for comparison purposes, to reject
shipments by other new shippersin this review of subject merchandise with different product
characterigtics because, while not dispositive, the type of product isrelevant. In the case of the other
new shippersin this review, neither one sold merchandise identica to that sold by Shenzhen
Qunxingyuan. The petitioners dso disagree with Shenzhen Qunxingyuan that the quantities of the
shipments of the other two new shippers are commercidly viable. The petitioners emphasize that the
Department looks at the totality of the circumstances (including quantity) and not the quantity of the
shipment in isolation. While the petitioners acknowledge that the Department has previoudy recognized
that exporters may make only asingle sdein order to establish their own antidumping duty rate (upheld
by the CIT in, for instance, Chang Tieh in which the Department found that the saes were consstent
with good business prectices), especidly when the dl other’ srate is high, the Department has, a the
sametime, also found that the sales of these new shippers were consistent with good business practice.
However, the petitioners argue, thisimportant element does not exist for Shenzhen Qunxingyuan snce
the information on the record indicates that the sale was orchestrated to manipulate the margin
caculation.

The petitioners dso argue that, because there are outstanding and unanswered questions concerning
Shenzhen Qunxingyuan's U.S. customer’ s address and Shenzhen Quinxingyuan made no other sde
during the POR, the Department should continue to question the commercid legitimacy of Shenzhen
Qunxingyuan and its one sd e transaction made during the POR.

In addition, the petitioners aso point to the fact that payment of the sole sale was not made according
to norma commercid terms (i.e,, it was paid sx months after the sde was made) and the sdeitself was
made late into the POR. Both facts, according to the petitioners, support the conclusion that Shenzhen
Qunxingyuan is not acompany engaged in norma commercid activities.
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Finaly, the petitioners argue that the Department’ s preliminary decison to rescind the review with
respect to Shenzhen Qunxingyuan is in accordance with current policy and precedent. According to
the petitioners, the Department has wide discretion to employ a methodology in determining whether
sales are not bona fide sdes. For example, the petitioners cite to the Notice of Final Determination of
Sdes at Lessthan Fair Vaue: Manganese Metd from the People’ s Republic of China, 60 FR 56045
(Nov. 6, 1995) ( “Manganese from Chind’ ); Chang Tiely and Windmill Internationd Pte., Ltd. V.
United States, 193 F. Supp.2d 1303 (CIT, February 21, 2002) ( “Windmill” ) to support their
assertions.

Department’ s Position:

Having taken into congderation dl of the record evidence, we disagree with Shenzhen Qunxingyuan
that its sale to the United States was abona fide sale. We have therefore determined it appropriate to
rescind the new shipper review of Shenzhen Qunxingyuan for the find results. Our find andyss of this
respondent rests primarily upon the facts that (1) this company had no other commercia income or
sdes/shipments during the POR or subsequent to the POR (at least until the time of verification), (2) the
sde was made to the customer at aloss, and (3) the sdle was made at an aberrationdly high price
relaiveto AUVsof dl U.S. imports of comparable merchandise during the POR.

While Shenzhen Qunxingyuan satisfied the statutory and regulatory requirements for the Department to
initiate a new shipper review of this company, theinitiation of areview does not automaticaly qudify a
company asa“new shipper” entitled to the establishment of its own rate for antidumping purposes. In
order to achieve this status, the respondent must establish that there was abona fide first sdeto the
United States in accordance with 19 CFR 351.214(b)(2)(iv)(c)). See Garlic from China. The
Department has broad discretion in determining whether a sale made by a respondent in a new shipper
review isbona fide. Asdiscussed in greater detail below, in determining whether the U.S. sdlein the
context of anew shipper review is abona fide transaction, we consider numerous factors, with no
gngle factor dispostive, in order to assess the totality of the circumstances surrounding the salein
question. The Department’s considerable discretion in making this determination has been affirmed by
the CIT in Windmill and Chang Tieh

In this case, we anayzed whether the totdity of the circumstances rdating to the sde itsdlf, and to the
company as aVviable operating entity, were indicative of acommercidly unreasonable transaction. As
gated in Garlic from China, our need to examine these underlying factsin a new shipper review isa
necessary step to ensure that a potentia new shipper doesnot “...unfairly benefit from the ability of its
importers to post abond in lieu of a cash deposit while we conduct the review to the detriment of both
domestic and foreign competitors who are trading pursuant to actual, commercial agreements.”

In determining whether a sde was bona fide, the Department normaly considers factors such as, inter
alia,: (1) thetiming of the sde, (2) the sde price and quantity, (3) the expenses arisng from the sales
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transaction, (4) whether the sdle was sold to the customer at aloss, and (5) whether the sales
transaction between the exporter and importer was executed on an arm’ s-length basis. See American
Silicon Technologiesv. United States, 110 F. Supp. 2d 992, 996 (CIT 2000); see also Find Results of
First New Shipper Review and First Antidumping Duty Adminidretive Review: Certain Preserved
Mushrooms From the People’'s Republic of China, 66 FR 31204 (June 11, 2001) and the
accompanying issues and decison memorandum. An examination of whether asaleisabona fide
transaction may be extensive and thus, may include a variety of these factors and others given the nature
and circumstances of each company and its corresponding sales practices. In Shenzhen Qunxingyuan's
case, we focused on the commercid income and viahility of the company, the profitability of the sdlein
question, and its sde price relativeto AUVs.

For the fina results, we consdered dl information on the record to determine whether the totdity of the
circumstances surrounding the one sdle made by Shenzhen Qunxingyuan indicates that this sde was not
bona fide. Shenzhen Qunxingyuan's sole sale? to the United States took place several months
following the company’ s inception in November, 2001. While the fact that this company was fairly new
a that time and made only one U.S. sde during the POR is not a circumstance which, by itself, would
render the sale not bona fide, our examination of Shenzhen Qunxingyuan’s financid records
demondtrates that it made no sales to any third country or in the home market prior to thisinitia sde
and made no sdesto any market after thisinitia sde, a least until the time that verification commenced
in September 2002 (reflecting the extent of the Department’ s record). In other words, this company
made only one sale within an gpproximate one-year time period. See Verification of the Responses of
Shenzhen Qunxingyuan Trading Co., Ltd. in the Antidumping Duty New Shipper Review of Certain
Preserved Mushrooms from the Peopl€e' s Republic of China, dated November 8, 2002 ( “ Shenzhen
Qunxingyuan Verification Report” ).

During this time frame, Shenzhen Qunxingyuan maintained business operations and thus, continued
incurring overhead codts (including maintaining a permanent saff) long after theinitia sde was made
without earning revenue from additiond business transactions. The legitimacy of this commercid entity
and the sale is further undermined when we take into account the fact that Shenzhen Quinxingyuan
continued to operate despite the fact that it appears from the information available to usthat the sole
sde in question necessarily incurred aloss (see “ Cdculation Memorandum for the Find Results for
Shenzhen Qunxingyuan Trading Co., Ltd. ( “Shenzhen Qunxingyuan Find Cdculation Memo” ), dated
July 3, 2003. Shenzhen Qunxingyuan Find Caculation Memo). Thisfact further calsinto question the
commercia reasonableness of the sale. Moreover, we note that Shenzhen Qunxingyuan did not

* For the preiminary results, we inadvertently stated on the record that Shenzhen Qunxingyuan’s sole
sdeto the United States consisted of preserved mushrooms only. Information on the record reflects
the fact that Shenzhen Qunxingyuan adso made a sde of water chestnuts that was invoiced and shipped
with the subject merchandise on the same day to the same customer. However, this fact has no impact
on the questionable factors surrounding the single sde of preserved mushrooms made by Shenzhen

Qunxingyuan.
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provide documentation during the course of the verification to demondrate that it was expending
resources to develop additiona business transactions, whether for the domestic or export market,
despite its opportunity to do so before and during verification. See Shenzhen Qunxingyuan Verification
Report. Accordingly, these facts call into question not only whether the sdle made by Shenzhen
Qunxingyuan was a bona fide commercid transaction but also the legitimacy of this company asa
viable commercid entity during the time period examined.

While the facts above are compelling enough on their own to cdl into question the bona fides of this
sde, we aso examined Shenzhen Qunxingyuan's sale price rlaive to the AUV of imports from the
PRC only and from dl countries worldwide of comparable merchandise in condgdering the totdity of the
circumstances surrounding thissole sdle. Asdiscussed in detall in the Memorandum to Louis Apple
from the Case Andydsts entitled, “Fina Price Comparison Anayss Memorandum of U.S. Sdesfor
Shenzhen Qunxingyuan Trading Co., Ltd. and Guangxi Y ulin Orienta Food Co., Ltd.”, dated July 3,
2003 ( “Find Price Comparison Andyss

Memorandum”) , we could not conduct an andys's of Shenzhen Qunxingyuan’s price using
transaction-specific sales prices of those respondents who, during the POR, had sales with product
characterigticsidentica (or smilar) to the subject merchandise sold by Shenzhen Qunxingyuan because
these prices were either dumped or were rglected by the Department owing to determinations made on
the basis of facts available.* Therefore, our price andysis was limited to a price-to-AUV andysis®

For our price-to-AUV comparison, we relied upon U.S. imports of AUVsfrom al countries
worldwide. Contrary to Shenzhen Qunxingyuan's argument regarding AUV s for countries with an
existing antidumping duty order, there is no basis to conclude that the presence of the order is
digtortive, as such orders smply ensure that the imports are fairly traded. Therefore, we continued to
utilize the AUV data for imports from the PRC and the ret of the world in our price andyss. We
redlize that the price comparisons involving AUV data are not perfect in al repects. However, we
believe the AUV data is reasonably objective representing, asit does, a wide breadth of vaues sourced
from countries around the world.

“We could not examine Shenzhen Qunxingyuan's sales quantity relaive to the transaction-
specific sales quantities of these respondents for the same reasons.

*While we intended to andyze the average quantity of al U.S. imports compared with the
quantity of Shenzhen Qunxingyuan’s shipment smilar to the analys's that we conducted with respect to
Shenzhen Qunxingyuan's sale price, we were congrained by the limited information on the record.
Therefore, we could not formally determine whether Shenzhen Qunxingyuan’s shipment quantity was
aberrationdly low. However, even if we were able to conclude that the quantity was not aberrationdly
low, it would not ater our conclusion of whether the sale in question was bona fide given the other
circumgtances examined for purposes of making this determination for the find results.
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In our AUV andyss conducted for the fina results, we compared Shenzhen Qunxingyuan's sae price
tothe AUVsof dl U.S. imports of comparable merchandise. See the Fina Price Comparison Andlyss
Memo. Based on this comparison, we found that Shenzhen Qunxingyuan's sde priceis aberrationdly
high rdative to the AUV's of comparable

merchandise. Thisdifferenceis particularly noteworthy because Shenzhen Qunxingyuan's price reflects
the sde of low qudity preserved mushrooms. However, the AUVs used for comparison purposes
reflect mushrooms of various product styles ranging from stems and pieces to whole mushrooms. That
is, the AUVs are comprised of arange of low and high quaity preserved mushrooms. It sandsto
reason, therefore, that Shenzhen Qunxingyuan’s sde of only low quaity mushrooms should be priced
near or lower than the AUV's, not significantly higher than the AUVS. Infadt, it is reasonable to
presume that a customer would be unwilling to pay a higher price for alow quality product compared
with other products thet are of the same or higher qudity. Accordingly, we find that Shenzhen
Qunxingyuan’s price is unreasonable snceit is aberrationdly high relative to the AUVs examined. See
the Find Price Comparison Andyss Memo.

Shenzhen Qunxingyuan’s aberrationdly high price does nat, by itsdf, lead to the conclusion that
Shenzhen Qunxingyuan's sdeis not bona fide. However, when the results of a price (and even
quantity) analys's appear irregular, thereisabasis for delving further into the circumstances surrounding
the nature of that sde. Thisis not to say though, that a bona fides issue must dways begin or end with
an andysis of price (or quantity, if goplicable). While some bona fides issues may share commondities
across various Department cases, each one is company-specific and may vary with the facts
surrounding each sale.

Asdated in Natura Brigtle Paint Brushes and Brush Heads from the People's Republic of China, 65
FR 45753 (duly 25, 2000) ( "Paint Brushesfrom Chind" ), we must consder the totdity of the

circumstances in determining whether the sdle in question istruly abonafide sde. Accordingly, the
circumstances surrounding the sale at issue (the fact that this was the sole sale over a 10-month period,
that no other revenue was generated during this window of time, and that the single sdleincurred aloss)
cdl into question the legitimacy of the sde. These factors, when coupled with our finding thet the price
is highly aberrationa, lead to the conclusion that the respondent has acted in acommercidly
unreasonable manner. Given the totality of these circumstances, we find that this transaction does not
congtitute a bonafide sdle.

As mentioned in the Prdiminary Price and Quantity Anaysis Memorandum, we aso examined
additiond factors including the questions surrounding the address of Shenzhen Qunxingyuan's U.S.
customer, the underlying terms of sde (i.e,, the timing of the sale), and entry documentation from the
Customs Service associated with the sde in question. Although we examined these issues and
associated documentation, we find that these additiond factors are relaively minor given the
sgnificance of the above-mentioned factors (i.e., commercid income and viability of the company,
profitability of the sdein question and the aberrationd sde price) which indicate that Shenzhen
Qunxingyuan's sdleisnot abona fide sde. In sum, because we find that the totdity of these
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circumstances demondtrate that the sale in question is not bona fide, we did not utilize Shenzhen
Qunxingyuan's reported information to caculate adumping margin. Therefore, we are rescinding the
new shipper review with respect to Shenzhen Qunxingyuan.

Comment 3:  The Rescission of the New Shipper Review for Guangxi Yulin

In the preliminary results, and as aresult of verification, we based Guangxi Y ulin’s antidumping duty
margin on the information provided in its May 30, 2002 and August 8, 2002, questionnaire and
supplemental questionnaire responses. See Prdiminary Results of New Shipper Review: Certain
Preserved Mushrooms from the People’ s Republic of China, 68 FR 10694, 10702 (March 6, 2003).

The petitioners argue that Guangxi Y ulin’s sdle to the United States was made at an aberrationaly high
price, referring to data in the Department’ s prdiminary analyss for purposes of comparing Guangxi
Yulin's sde price with the AUV of imports from the PRC only and from al countries. See Prdiminary
Price and Quantity Andyss Memorandum. The petitioners dso argue that Guangxi Y ulin’s shipment
quantity was aberrationdly smal and rely upon datain the Preliminary Price and Quantity Analyss
Memorandum to compare Guangxi Y ulin’s shipment quantity to that of severd other respondentsin the
concurrent adminidrative review and on amonthly analyss provided by the petitionersin an earlier
submission.

The petitioners further argue that the circumstances surrounding Guangxi Y ulin’s sde are questionable
because 1) months passed before Guangxi Y ulin recorded its sde to the United States in its accounting
records, 2) Guangxi Y ulin had no further sales of subject merchandise for a substantia time period; and
3) there appear to be inconsgtenciesin invoicing. The petitioners further question whether Guangxi
Yulinisacommerciadly viable entity because of avariety of questionable financid ratios derived from
data contained initsfinancia statement. Findly, the petitioners question the fact that the company’s
audited financia statements appear not to conform with generdly accepted international accounting
principles.

Guangxi Y ulin contends that it is the Department’ s policy to take into account the totdity of the
circumstances (not only price and quantity). Citing, for example, Carbon Sted Plate from Romania, 63
FR 47232 (September 4, 1998), and Paint Brushes from China to support its pogition), Guangxi Yulin
argues that the petitioners failed to address other important factors, such as whether or not the sdle was
a am’slength in making their bona fide dlegation.

With respect to price and quantity, Guangxi Y ulin points out that the Department has previoudy found
that Sngle sdles, even those involving high prices and smdl quantities, are not inherently commercidly
unreasonable, citing, for example, Oil Country Tubular Goods from Japan, 65 FR 15305 (March 22,
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2000) in support of its pasition. Guangxi Y ulin maintains thet the petitioners  alegations concerning
quantity, price, and payment terms are unsupported by record evidence and are an inadequate basis for
finding its sales to be not bona fide. Guangxi Y ulin further asserts states that, even when compared to
the benchmark of other respondents’ U.S. prices, the price of Guangxi Yulin'ssaleis not so high to be
deemed commercidly unreasonable.

Regarding its commercid legitimacy, Guangxi Y ulin states that the petitioners arguments are purely
gpeculative and should be rgjected. For example, in response to the petitioners questioning the
legitimacy of Guangxi Y ulin because it recorded its sde to the United States with a certain delay,
Guangxi Y ulin refersto the verification wherein the Department states that it had verified the cause of
this ddlay during verification. In response to the petitioners argument that Guangxi Y ulin had no sdes
to the U.S. market for months after this sde, Guangxi Y ulin argues that there is no requirement that a
respondent commit to along-term presence in the U.S. market in order to qualify for anew shipper.
Furthermore, Guangxi Y ulin assartsthat, during its review of Guangxi Y ulin's salesrecords a
verification, the Department reviewed the totaity of Guangxi Y ulin's sdes, induding sdes of subject and
non-subject merchandise, in its domestic and to third country markets. Guangxi Y ulin urges the
Department to rely on its own verification findings and the factud record in making its decison for the
find results.

Department’ s Position:

We disagree with the petitioners that Guangxi Yulin'sU.S. saleisnot abona fide sde and have
cdculated adumping margin for this company for the find results. Our find andyss of this respondent
rests upon the fact that (1) Guangxi Y ulin operated as a viable entity with commercia activity before,
during and after the POR with respect to both subject and non-subject merchandise, and (2) Guangxi
Y ulin's sde price cannot be considered commercialy unreasonable rdlaive to AUVs of dl U.S.
imports of comparable merchandise during the POR.

Theissue of whether Guangxi Y ulin’'s sale was a bona fide saes transaction was raised by the
petitionersin the context of the andys's and underlying factors supporting our determination that
Shenzhen Qunxingyuan's U.S. sde was not abona fide sale. Therefore, we note that part of our final
andysis rests upon our differentiation between the circumstances surrounding the sle made by Guangxi
Y ulin and those surrounding the sale made by Shenzhen Qunxingyuan.

Guangxi Y ulin has been aviable operating entity since 1997. It has been involved in commercid
transactions prior to, during and after the POR. Thus, itsone U.S. sde of preserved mushrooms during
the POR was not needed to sustain the company. Since itsinception, it has sold avariety of non-
subject merchandise. Shortly before the POR, it dso began sdlling preserved mushroomsin its
domestic market. Following the POR, Guangxi Y ulin continued to sell preserved mushroomsin its
domestic market and to third countries. Further, we note that Guangxi Y ulin has a 9gnificant saff of
employees. See Sdes and Factors of Production Verification of Guangxi Y ulin Orienta Food Co., in
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the New Shipper Review of the Antidumping Order on Certain Preserved Mushrooms from the
People' s Republic of China, dated November 8, 2002 ( “Guangxi Y ulin Verification Report” ).
Accordingly, record evidence supports the fact that Guangxi Y ulin operates as a viable commercia
entity and we have no reason to question the legitimacy of this company.

In digtinguishing Guangxi Y ulin's U.S. sdle with Shenzhen Qunxingyuan’'s U.S. sde, we questioned the
legitimacy of Shenzhen Qunxingyuan’s sde for severd reasons. Shenzhen Qunxingyuan's sale of
subject merchandise was the only sale of this product type during the POR and post-POR at least until
the time that verification commenced (the extent of the Department’ srecord). In fact, it wasthe very
first sdle made by this company snce itsinception. Shenzhen Qunxingyuan had made no saes of
preserved mushrooms after its sole sale of subject merchandise in the domestic market or to any other
country outside of the PRC during aten-month window of time and thus, had no commercid income to
sugtain the livelihood of its business despite ensuing operationd costs. Further, Shenzhen Qunxingyuan
did not have experience in any other product line, asde from the single sdle of water chestnuts that
were invoiced and shipped to the same customer on the same day as that of the subject merchandise.
Moreover, given these facts and our determination that Shenzhen Qunxingyuan's saleis not bonafide
(see Comment 2 above), it is not appropriate to compare Guangxi Y ulin’s sales price to Shenzhen
Qunxingyuan's sales price.

Furthermore, for the reasons stated in the Find Price Comparison Anadyss Memorandum, we could
not conduct an andysis of Guangxi Y ulin’s price using transaction-specific sales prices of those
respondents who, during the POR, had sdes with product characterigtics identical (or smilar) to the
subject merchandise sold by Guangxi Y ulin because these prices were either dumped or were rejected
by the Department owing to determinations on the basis of facts available® Therefore, our price
andysiswas limited to a price-to-AUV andysis.’

For the fina results, we examined Guangxi Y ulin's sale price rdaive to the AUVsof dl U.S. imports of
comparable merchandise. Based on this comparison, we found that, while Guangxi Yulin'ssde priceis
somewhat high rdative to the AUVS, it reflects the sde of high qudity preserved mushrooms. On the
other hand, the AUV s reflect sdes of various mushroom styles, including stems and pieces and whole
mushrooms, representing a range of low to high quality merchandise. Thus, the sde price of Guangxi
Yulin's subject merchandise logicaly should be higher than the AUVsto which it is being compared.
On this basis, we cannot conclude that Guangxi Y ulin's price is so high as to be deemed commercialy
unreasonable. See the Find Price Comparison Andysis Memo.

*Similarly, we could not examine Guangxi Y ulin’s sles quantity relaive to the transaction-
specific sales quantities of these respondents.

"While we intended to analyze the quantity of al U.S. imports compared with the quantity of
Guangxi Yulin's shipment Smilar to the analysis that we conducted with respect to Guangxi Yulin'ssde
price, we were congtrained by the limited information on the record. Therefore, we did not consider
Guangxi Yulin's sdes quantity in our find bona fides andyss.
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Additiondly, while the petitioners take issue with Guangxi Yulin's financid statements, we examined
these financia records at verification. See Guangxi Y ulin Verification Report, a Verification Exhibit 3.
Based on our examination of these records, we found no information that would lead us to question the
integrity of Guangxi Y ulin'sfinancid statements. Further, we note that, at verification, we examined the
source documents of the sale in question and found that, dthough this sae was recorded in Guangxi

Y ulin'sfinancia records subsequent to the POR, it was in fact sold and shipped during the POR. We
aso found sufficient the respondent’ s explanation at verification and underlying documentation regarding
the delay in recording the sdlein its accounting records. Therefore, we have no reason to question the
timing of thissde.

Having examined the totdity of the facts on the record as they relate to Guangxi Y ulin, including the
viahility of its business operations and its sale price, we determine that these circumstances do not
warrant the concluson that Guangxi Yulin'ssdein question isnot bona fide. On the contrary, we find
that the sdle is commercidly reasonable and accordingly, we cdculated afina dumping margin usng the
data reported by Guangxi Y ulin, as verified by the Department, for the find results.

Comment4: The Use of Himalya's Financial Data to Derive Surrogate Percentages

In the preiminary results, the Department derived the surrogate financid retios using the financia
gatements of the following three Indian mushroom producers: Agro Dutch, Flex Foods and Himalya
Internationd Ltd. (“Himaya’).

Gerber argues tha the Department should not use Himaya s financid data to derive a surrogete vaue
percentage for SG& A expenses because it clamsthat Himaya s SG& A figureis aberrationd (i.e., far
higher than that of either Agro Dutch or Flex Foods) and therefore distortive. Therefore, Gerber
contends that because Himalya s SG& A figure is aberrationd, it is unreasonable in the context of this
review to use it because it does not reflect the PRC mushroom growers low-tech experience.

The petitioners maintain that the Department should continue to use Himaya s financid datato calculate
SG&A. The petitioners aso contend that Gerber has provided no objective criteriato demonstrate
that Himalya's SG& A figure is aberrationd. Rather, the petitioners maintain that Gerber is merely
arguing for the excluson of one particular Indian mushroom producer’ s financid databecauseit is
unfavorabletoit.

Department’ s Position:

We agreg, in part, with Gerber and have not used Himaya s financid datain the fina results for
purposes of deriving either the SG& A surrogate vaue percentage or surrogate value percentages for
factory overhead and profit.

In antidumping duty cases involving non-market economies (“NMES’), the Department must estimate
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the fair market value of the imported product by, among other things, choosing a surrogate market
economy country a a comparable level of development that produces comparable merchandise,
assigning avalue to each factor of production equa to its cost in the surrogate country, and adding to
those values an estimated amount for profit and generd expenses. The purpose of this procedureisto
congtruct the products's price as it would have been if the NME country had been a market economy,
using the best information avallable regarding surrogate vaues. See Nation Ford Chem. Co. v. United
States, 985 F.Supp. 133, 137 (CIT 1997) (“Nation Ford 1"). In other words, the Department must
try to construct the price of mushrooms in a hypothetica PRC market economy. Section 773(c)(1)(B)
of the Act mandates that the Department value the factors of production on the basis of “the best
available information” regarding the vaue of such factorsin a market economy country. Which
information from the surrogate country is*best” will depend on the circumstances. See Nation Ford
Chem Co. v. United States, 166 F.3d 1373 (Fed. Cir.1999) (“Nation Ford 2").

In previous reviews, the Department has rejected the use of certain surrogate country data where that
datawas found to be distortive. In Nation Ford 2, the CIT ruled that the Department acted properly in
rglecting certain Indian domestic prices for a particular factor where these prices were distorted by high
tariffs. The CIT found that there was no reason, either under section 773(c)(1)(B) of the Act or in
logic, to incorporate the distortions in the Indian aniline market into a hypothetica Chinese market
pursuant to a FOP assessment merely because India has been chosen as the surrogate country.”

Nation Ford 2, 166 F.3d at 1378.

In the ingtant review, the PRC respondents’ operations are limited to the production of mushrooms and
other amilar agricultura products. Additionally, none of the PRC respondents have operations
oversess which sl non-subject merchandise and which would necessitate incurring additiona costs
unassociated with the sdle of mushrooms. Of the three Indian mushroom companies for which the
Department has equally contemporaneous data placed on the record of these reviews, two of them
(i.e., Agro Dutch and Flex Foods) have operations that are smilar to those of the PRC respondents
(i.e, their operations are limited to the production of mushrooms and smilar products, and they do not
have overseas operations). Unlike these two Indian companies, we have more detailed data on the
record of these reviews which indicates that Himadya s financid statement contains information thet is
different in both of these respects. In particular, Himaya has severa branches that are not dedicated to
the production of either subject or smilar merchandise (e.g., Infotech, Chemicd, etc.). Furthermore,
Himalya has severd divisonsthat are located in the United States which do not gppear to be sdling
preserved mushrooms. Based on these facts, we find that Himalya s financid datais not as
representative of the PRC respondents’ experience asis the financia data of Agro Dutch and Flex
Foods. Therefore, we do not find it gppropriate to use Himaya s financid data for purposes of
deriving the surrogate SG& A percentage. With respect to also usng Himalya s data to derive
surrogate vaues for factory overhead and profit, becauise we have on this record financia data from
two other companies (i.e., Agro Dutch and Flex Foods) whose financid datais aso equaly
contemporaneous with the POR and we find that this financid data more closdy gpproximates the
production experience of a mushroom producer in a hypothetical PRC market-economy, we do not
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consder it necessary to use Himaya sfinancia data as well to derive these percentages.

A surrogate vaue must be as representative of the Stuation in the NME country asisfeasble, if it isto
further “the basic purpose of the statute -- determining current margins as accurately as possble” (See
Nation Ford 1, 985 F.Supp. at 137, wherein Commerce rejected the use of Indian domestic prices
because it found they were distorted by forces peculiar to India) Inlight of the differences highlighted
above, not only isit feasible for the Department to exclude Himaya s financid data from the
caculations for dl three surrogate percentage ratios, it is reasonable and more representative.

Comment5: The Valuation of Water

In the prliminary results, and consistent with our methodology used in prior reviews of the PRC
preserved mushrooms order, we considered the costs for water to be included in factory overhead in
the Indian financid statements which we used to cadculate factory overhead.

The petitioners contend that the Department should separately value water rather than tregting its costs
asapart of factory overhead. The petitioners cite recent Departmental administrative and judicia
precedence in support of their pogtion. Specificaly, the petitioners point to aruling by the CIT wherein
the court held that, if water is used for more than just incidenta purposes, it should be tregted as a
separate factor of production. See Pacific Giant, Inc. v. United States, 223 F. Supp. 2d 1336, 1345
(CIT 2002) (“Padific Giant™). The petitioners assert that, in the case of mushrooms, water isused asan
integral component and is aso physicaly incorporated into the subject merchandise. Moreover, the
petitioners maintain that the final product conssts of both mushrooms and water and would not mest the
commercid demands without each of these inputs. In support of their argument, the petitioners dso cite
to Fujian Mach. & Equip. Imp. & Exp. Corp. v. United States, 178 F. Supp. 2d 1305, 1328 (CIT
2001) (“Bujian’).

In further support of their contention that the Department should value water as a separate factor of
production, the petitioners cite the most recently completed garlic review in which the Department
treated water as a separae factor using the same financial statements as those used in the current
2001/2002 preserved mushrooms reviews. See Fresh Garlic From the Peopl€' s Republic of China:
Fina Results of Antidumping New Shipper Review, 67 FR 72139 (December 4, 2002) and
accompanying Issues and Decison Memorandum at Comment 7 ( “Galic” ). The petitioners Sate that,
in Galic, the Department could not ascertain whether water expenses were included in fixed or variable
overhead expenses dthough certain G& A information suggested that water expenses may have been
treated as a variable overhead expense. The petitionersindicate that, in Garlic, the Department aso
found that this input was a direct expense. These Department findings, the petitioners assert, lend
further merit to the treatment of water as a separate factor of production. In addition, the petitioners
point to other administrative precedent wherein the Department found it reasonable to consider water
amilar to energy expenses. See Certain Preserved Mushrooms from the People’s Republic of China:
Fina Results of Third New Shipper Review and Fina Results and Partial Rescisson of Second
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Antidumping Duty Adminidraiive Review, 67 FR 46173 (July 12, 2002) and accompanying Issues and
Decison Memorandum for Comment 6 (“Mushrooms”). In both reviews cited above, the petitioners
date that, the Department ultimately classfied water expenses as a separate factor of production and
found it gppropriate to treat such expenses as variable overhead expenses. The petitioners adso cite to
another adminidtrative review wherein the Department trested water as an energy expense rather than
as an overhead expense. See Natice of Find Determination of Sdlesat Less Than Fair Vdue: Urea
Ammonium Nitrate Solutions from the Russian Federation, 68 FR 9977 (March 2, 2003) and
accompanying Issues and Decison Memorandum at Comment 5. Regardless of whether water is
treated as a variable overhead or energy expense, the petitioners claim that the above-mentioned cases
support the Department’ s recent decisions to treat water as a distinct factor of production.

Findly, the petitioners assart that Zhangzhou Jingxiang Foods Co., Ltd. (*Zhangzhou Jngxiang™), one of
our respondentsin the new shipper review, submitted input-specific water-usage rates and this fact
indicates that the respondent itsdf lays much importance on maintaining water separately in its own
accounting systlem. The petitioners claim that one of this respondent’ s verification exhibits
demondtrated that its water usage was Smilar to the amount of dectricity consumed, further supporting
the conclusion that water should be vaued as a separate factor of production.

Guangxi Y ulin responds that the Department’ s trestment of water expensesis in accordance with how
thisinput was trested in the corresponding financid statements upon which the Department relied for
purposes of these preliminary results. In support of its argument, Guangxi Yulin citesto Sulfanilic Add
From the People's Republic of China; Find Results of Antidumping Duty Administretive Review, 61 FR
53711 (October 15, 1996) ( “Sulfanilic Add” ), wherein the Department trested water as an overhead
expense explaining that, absent contradictory record evidence, this trestment was consstent with the
Department’s normd practice. In addition, Guangxi Y ulin cites Notice of Preliminary Determination of
Sdesat Less Than Fair Vaue and Postponement of Final Determination: Synthetic Indigo From the
Peopl€e's Republic of China, 64 FR 69723, 69730 (December 14, 1999) ( “Synthetic Indigo 1" ),
wherein the Department excluded water expenses from the factory overhead category only because
there was supporting evidence suggesting that water expenses were not included as a part of factory
overheard. In both above-mentioned cases, Guangxi Y ulin maintains that the Department’ s trestment
of water is dependent upon the treatment of thisinput in the financia statements used to calculate
surrogate financid ratios. Thus, Guangxi Y ulin reasons that there is no record evidence demongtrating
that water should be excluded from factory overhead expenses and that treating water as a separate
factor would result in double-counting the cost of water.

Additionally, Guangxi Y ulin takes issue with the petitioners argument that water should be trested asa
separate factor because it is physically incorporated into the subject merchandise. Guangxi Yulin
maintains that the mgority of water it used was not physicdly incorporated into the subject merchandise
but rather used for other ancillary purposes such as cleaning the factory and washing equipment.
Guangxi Y ulin further argues that it is unreasonable to account separately between water thet is
physicaly incorporated into the subject merchandise and water that is not associated with subject
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merchandise.

Department’ s Position

We agree with the petitioners and have treated water as a separate factor of production for the final
results, reversing our preliminary trestment of water as a part of factory overhead. Our trestment of
water as a separate value is consgtent with the U.S. CIT'sdecision in Pacific Giant, and with
Department practice in recent cases. See Garlic and Synthetic Indigo from the People’ s Republic of
China Preliminary Results of Antidumping Duty Adminidrative Review, 68 FR 11371 (March 10,
2003) (“Synthetic Indigo 2").

In Pedific Giant, the CIT held that water congtitutes a separate factor of production if it is used for more
than incidental purposes. 1n the manufacturing process of the preserved mushrooms at issue, we find
that water is used for more than just incidental purposes. The adminigtrative record demonstrates that it
is used in the growing stage of mushrooms, a stage thet is integrd to the quantity and quality of
mushrooms grown and ultimately transferred to the canning stage of this agriculturd product (see
Guangxi Yulin's May 30, 2002, submission a D-4 and exhibit D-3 and its August 8, 2002, submission
a 10; Shantou Hongda' s June 5, 2002, submission a D17-D18 and exhibit D-2 and its June 8, 2002,
submission a exhibit D-1; and Shenxian Dongxing's June 5, 2002, submission at 20-21 and exhibits D-
1 and D-2; and Galic). Water isadso avita component of the end product asit is packed in cans,
aong with the mushrooms themselves, for preservation purposes, which are an integra part of the
merchandise covered by the order.

The role of water in the production of the subject merchandise is more than incidental. Rather, itisa
critical component of the subject merchandise. Thisreasoning is adso congstent with the decision
handed down by the CIT in Fujian, wherein the CIT held thet, if the item is physically incorporated into
the fina product, it should congtitute a separate factor of production. As noted above, asde from the
important role that water plays in the growing stage of the mushrooms, it is a necessary component in
the canning stage in which both the water-based solution aong with the mushrooms themsdlves are
packed in the can ready for sale to the end customer. If the packed merchandise did not include the
water input, the end product would not otherwise satisfy the definition of the merchandise that is subject
to the order. On thisbas's, we find that water is physcaly incorporated into the find product that is
sold to the United States.

While Guangxi Y ulin takes issue with water used for ancillary purposes versus water used for the
production of subject merchandise which may vary in consumption amounts across companies
depending on production levels and the other purposes for which it might be used, the CIT sdecisonin
Fujian did not contemplate a quantity-usage factor for purposes of distinguishing between water used in
the production of subject merchandise and water used for other products and purposes of a particular
company. Accordingly, while distinguishing the consumption of water used in the production of subject
and non-subject merchandise from that used for ancillary purposes may be difficult, it is not necessary
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to reach thislevel of specificity to meet the requirementslaid out in both Pecific Giant and Fujian In
addition, while Guangxi Y ulin attempts to take issue with the quantity of water used in its production of
subject merchandise relative to water used in the production of non-subject merchandise and for other
ancillary purposes, the CIT in both Padific Giant and Fujian directed us to first determine whether water
playsacritica role in the production of subject merchandise. In accordance with these CIT decisons,
we find that water does play an integrd role and is physicaly incorporated into the production of the
subject merchandisein this case.

Having determined the extent of the role that water plays in the production of the subject merchandise,
we next examined the financid reports of the surrogate companies on the record of thisreview to
determine how water was classified. We found that the financid reports of Himalya indicate that
Himalya classified water as a variable overhead expense® Himalya's financia reports aso specify the
va ue attributed to water used during its fiscal reporting period. In prior ssgments of this proceeding,
we did not have information on the record indicating that water expenses were not included in fixed
overhead costs and, therefore, presumed that water was captured in the fixed overhead costs of the
surrogate company. In Pedific Giant, the CIT held that, if the Department cannot ascertain whether
water isincluded in the factory overhead category of expenses, then it is reasonable to vaue water asa
separate factor of production. In the case of Himalya, it is not only evident that water expenses were
not classified as factory overhead expenses, it is clear that this surrogate company treated water asa
variable overhead expense, contrary to the Department’ s reasoning in prior segments of this
proceeding, the records of which did not contain thiskind of information.

Given Himaya s treetment of water in its financid reports, the two cases cited by Guangxi Y ulin above
actudly lend further support to our trestment of water as a variable overhead expense. In Synthetic
Indigo 1, the Department excluded water from the fixed overhead expenses only because it had
information demongtrating that water expenses were not included in this category of expenses. In
Sulfanilic Add, the Department treated water as a part of factory overhead expenses because there
was no record evidence contradicting the norma practice of the classfication of water expensesasa
factory overhead expense. In this case, as mentioned above, we not only have information suggesting
that water expenses were not a part of the factory overhead expenses, we have record evidence
demondtrating that water costs were indeed classified as a variable overhead expense by at least one of
the surrogate companies. Therefore, in accordance with Padific Giant and case precedent, including
those cases cited by Guangxi Y ulin and the petitioners, we cannot continue to consider water expenses
to be a part of factory overhead and, consequently, have treated this variable overhead expense asa
separate factor of production for the find results.

8 Although we are not using Himalya s financid statements to derive surrogate values for factory
overhead, SG&A, and profit, as discussed in Comment 4 above, we are nonetheless, using the relevant
portion of itsfinancid statements solely to demongtrate that this surrogate company classfieswater asa
variable overhead expense.
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To lend further support of our trestment of water as a variable overhead expense for the find results,
we find that, in the case of FHlex Foods and Agro Dutch, the two Indian companies whaose financia
reports we are using to calculate surrogete financid ratios, we have circumstantial evidence that water
should be trested as a variable overhead expense. With respect to Flex Foods, we find that this
company aggregates its water expenses with its eectricity expenses for purposes of determining its
SG&A expenses. Based on thisinformation, we believe that it is highly likely that Flex Foods dso
aggregates water with its “Power and Fuel” expense category for production purposes. Similarly,
athough thereis no direct evidence that water costs were recorded dong with the other eectricity or
power costs of Agro Dutch, we find it reasonable to presume that its water costs are captured in the
“Power” category of Agro Dutch’s*Manufacturing Expenses’ in its financia statements, as no other
lineitem in the financid statements gppears to include these expenses. This reasoning is consstent with
the Department’ s position in Garlic. Furthermore, as upheld by the CIT in Padific Giant, absent record
evidence that water expenses are included in fixed overhead expenses and, given the fact that Himalya
clearly classfies water as a variable overhead expense, we find it reasonable to classfy the water
expenses of these two companies as variable overhead expenses.

We note that, with respect to both Flex Foods and Agro Dutch, our preliminary calculation of factory
overhead dready excludes the respective * Power & and Fud” and “Power” line items (itemsin which
we conclude that water costs are captured) from the numerator of the company-specific factory
overhead percentage. The financia statements used in the preliminary results also accounted for these
lineitems separately. Accordingly, we have made no modifications to the factory overhead calculation
methodology for purposes of deriving the water factor for the find results.

Comment 6:  Surrogate Value for Cans

In the preliminary results, the Department used price data contained in the May 21, 2001, public
version response submitted by an Indian mushroom producer (i.e., Agro Dutch) in the 2™ antidumping
duty adminidrative review of certain preserved mushrooms from India as the bass for determining the
surrogate value for can cogts. Using this data, the Department derived per-unit, can-sSize-specific prices
by applying the petitioners methodology contained in their September 6, 2002, publicly available
information submisson.

Gerber argues that the Department should use the can costs contained in Agro Dutch’s 2001-2002
financid statement, which it placed on the record of this review on February 5, 2003. Gerber contends
that because these are actua can costs rather than derived can costs, the Department should use the
actud costs for purposes of vauing cans.

The petitioners maintain that the Department should continue to use the surrogate vaue for cansthat it
employed in the preliminary results because it is more specific to, and therefore representative of, the
factors being vaued for Gerber. Specificdly, the petitioners argue that the data contained in Agro
Dutch’s 2001-2002 financia statement includes costs for both self- produced and purchased cans. As
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Gerber purchased dl of its cans used for mushrooms during the POR, the petitioners argue that Agro-
Dutch’s more current data reflects costs for afundamentaly different production process than that of
Gerber. The petitioners aso argue that Agro Dutch’s 2001-2002 financia statement does not account
for profit that comprised part of the cost incurred by Gerber when it purchased the cans.

Department’ s Position:

Although thisissueis no longer gpplicable with respect to Gerber because we have determined that
Gerber’ sdatais unrdiable in this review and have resorted to the use of totd facts available as
discussed in detail in Comment 1 above, we have neverthe ess addressed this issue because it affects
other respondentsin this review.

We agree in part with both the petitioners and Gerber. For those respondents which only purchased
their cans during the POR, we have continued to use Agro Dutch’s 2000-2001 financial datato vaue
those respondent’ s can costs. However, for those respondents which produced al or most of their
cans during the POR, we have used Agro Dutch’s 2001-2002 financiad data to vaue those companies
can costs.

Section 773(c)(1)(B) of the Act mandates that the Department va ue the factors of production on the
bass of “the best available information” regarding the vaue of such factorsin amarket economy
country. Whether such andogous information from the surrogate country is*“best” will necessarily
depend on the circumstances.” See Nation Ford 2, 166 F.3d at 1373.

In the ingtant review, the Department has at its disposd two financid statements for Agro Dutch, an
Indian mushroom producer, that contain information regarding can costs. Based on data contained in
itsfinancid statement, Agro Dutch purchased its cans, rather than produced them, during the period
2000-2001. Like Agro Dutch, another respondent in these reviews (i.e., Shantou Hongda) purchased
itscans. Therefore, we find that the can costs included in Agro Dutch’s 2000-2001 financid statement
more closely resembles the production experience of Shantou Hongda during the POR than the can
costsincluded in Agro Dutch's 2001-2002 financid statement because Shantou Hongda purchased all
of the cans it consumed in the production of canned mushrooms during the POR. As stated on page 5
of its 2000-2001 financia statement, Agro Dutch began producing cansin May 2001, four monthsinto
the POR. Accordingly, the costs associated with can production are contained in Agro Dutch’s 2001-
2002 financia statement and not in Agro Dutch’s 2000-2001 financid statement.

A surrogate vaue must be as representative of the Stuation in the NME country asisfeasible, if itisto
further “the basic purpose of the gatute -- determining current margins as accurately as possble” See
Nation Ford 1, 985 F.Supp. at 137 and Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191
(Fed. Cir. 1990). Agro Dutch’s 2001-2002 financia statement contains data which is not reflective of
Shantou Hongda s production experience during the POR. Therefore, for purposes of vauing Shantou
Hongda s can cogts in the find results of this review, the Department will continue to use the can cost
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data contained in Agro Dutch’s 2000-2001 financid statement. Similarly, for the same reasons stated
above, the Department will use Agro Dutch’s 2001-2002 financid statement to vaue the can costs for
respondents who produced their own cans during the POR (i.e., Guangxi Y ulin and Shenxian
Dongxing) because this financia statement better reflects the production experience of these
respondents during the POR.

Comment 7:  How to Treat Tin Scrap as an Offset

In the preliminary results, the Department gpplied the surrogate factory overhead retio to the sum
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of total materid, labor, and energy to derive an amount for overhead. In order to account for thetin
scrap revenue received by Guangxi Y ulin, the Department then subtracted from the sum of overhead,
total materids, labor, and energy the tin scrap revenue in order to derive the tota cost of manufacture
(“TCOM").

Guangxi Y ulin contends that instead of subtracting its tin scrap revenue from TCOM, the Department
should have subtracted this revenue amount from the materia cogts before applying the factory
overhead ratio to the sum of materias, labor, and energy. Therefore, Guangxi Y ulin alegesthat the
Department made a minigteria error with respect to how it granted this offst.

No other party commented on thisissue.

Department’ s Position:

We disagree with Guangxi Y ulin that we inadvertently subtracted its tin scrap revenue from TCOM
instead of subtracting this revenue amount from the materid costs before applying the factory overhead
ratio to the sum of materias, labor, and energy.

Our trestment of the tin scrap revenue as a by-product by offsetting it against TCOM rather than
subtracting it from materia costs prior to deriving factory overhead is consistent with the Department’s
established practice. See Notice of Amended Preliminary Antidumping Duty Determination of Sdles at
Less Than Fair Vadue: Certain Frozen Fish Filets from the Socidist Republic of Vietnam, 68 FR 10440
(March 5, 2003). See aso, Titanium Sponge from the Russian Federation, Notice of Final Results of
Antidumping Duty Adminidrative Review, 61 FR 58525 (November 15, 1996). See also, Find
Determination of Sdesat Less Than Fair Vaue: Coumarin from the Peopl€' s Republic of China, 59 FR
66895 (December 28, 1994). We intended to include the by-product as an offset in our calculation of
the TCOM. Therefore, the manner in which we caculated Guangxi Y ulin’s by-product creditisa
methodol ogical issue and does not congtitute aministerid error as defined under 19 CFR 351.224(f) as

dleged by Guangxi Yulin.

Comment 8  Surrogate Value for Copper Wire Scrap

For the preliminary results, the Department valued copper wire scrap under atariff classfication
number that is associated with copper wire. On May 26, 2003, we placed on the record an April-
December 2001 value for copper wire scrap from Monthly Statistics for consderation and comment in
the find results.

The petitioners contend that, by using avalue that is associated with copper wire rather than copper
wire scrap, the Department is overdtating the revenue that respondents would normaly collect from the
sale of copper wire scrap. The petitioners point out that the values assgned to other factors, such astin
plate scrap, were remarkably low in comparison to the vaue assgned to
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copper wire scrgp. The petitioners argue that using the finished product vaue of copper for copper
wire scrap is contrary to the manner in which the Department treats other by-products in this same
review such astin plate whereby the Department used a scrap vaue to vaue tin plate scrap and a
finished product value to vaue tin plate.

No other party commented on thisissue.

Department’ s Position:

We agree with the petitioners that we should use a scrap vaue (rather than afinished product vaue) to
value copper wire scrap, consistent with our normal practice to select surrogate vaues based on the
specificity of the data (among other criterid). See Prdiminary Resultsat 68 FR 10699. Accordingly,
we assigned the copper waste and scrap vaue reported in the Monthly Statistics to copper scrap for
purposes of recaculating this surrogate value for the fina results of these reviews.

Recommendation

Based on our analysis of the comments recelved, we recommend adopting all of the above positions. I
these recommendations are accepted, we will publish the fina results of review and the fina
weighted-average dumping margins for the reviewed firmsin the Federal Regider.

Agree Disagree

Joseph A. Spetrini
Acting Assstant Secretary
for Grant Aldonas, Under Secretary

(Date)



