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We have analyzed the case briefs and rebutta briefs submitted by interested parties. Asaresult of our

andyss, we have made

changesin the margin caculations. We recommend that you approve the positions

we have developed in the Discussion of Interested Party Comments section of this memorandum. Below is
the complete ligt of the issuesin this review for which we received comments from the parties:

l. List of Comments
Pagani
Comment 1.  Revocation
IAPC
Comment 2. Unit of Measure Used in Caculation of Foreign Unit Price in Dollars
Comment 3.  Useof Specid Chargesin the Caculation of U.S. Net Price
Comment 4.  Application of Month Identifiersfor U.S. and Home Market Sdes
Comment 5. Cdculation of Variables Used in Constructed Export Price (CEP) Profit



Garofalo

Comment 6.  Affiliation between Garofalo and Amato

Comment 7.  Excluson of Home Market Saes Outside the Course of Ordinary Trade
Comment 8. Garofdo’s Product Classification

Comment 9. Bank Chargesfor U.S. Sdes

Comment 10. U.S. Internationd Freight

Comment 11. Warranty Expenses Offset

Comment 12. Programming Errors

Comment 13. Home Market Commissons

Comment 14. Appropriate Handling of Entries from Certain Importers

Comment 15. Offsat of Export Subsidies

Ferara

Comment 16. The Department’s Application of Facts Available
Comment 17. Product Matching Criteria
Comment 18. CVD Adjusment

Il. Background

On August 9, 2002, the Department published the preliminary results of adminigrative review of the
antidumping duty order on certain pastafrom Italy. See Notice of Preliminary Results and Partid Rescisson
of Antidumping Duty Administrative Review and Intent Not to Revokein Part: Certain Pagta from Itay, 67
FR 51827 (August 9, 2002) (“Prdiminary Results’). The merchandise covered by thisreview is described in
the Federal Regigter notice issued the same date as this memorandum. The review covers four
manufacturerd/exporters. The POR isJuly 1, 2000, through June 30, 2001. We received case briefs from
the petitioners' and the following respondents; Padtificio Garofao Sp.A. (“Garofdo”), Itdian American
Pasta Company (“1APC”), Pedtificio Guido Ferrara Sir.l. (“Ferrara’) and Padtificio Fratelli Pagani S.p.A.

(*Pagani”)

! Petitioners are New World Pasta Company, Dakota Growers Pasta Company, Borden Foods Corporation
and American Italian Pasta Company.
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1. Discussion of Interested Party Comments

Pagani

Comment 1:  Revocation

Pagani maintains that the Department erred in denying its request for revocation because the Department’s
threshold test for revocation, more specificdly, the commercid quantities test, was gpplied in an arbitrary and
cgpricious manner and ignored the facts on the record. Pagani submits that the Department’ s verification
outline directed Pagani to address the market, business, and economic factors affecting Pagani’ s sdles.
According to Pagani, the inclusion of these issues in the verification outline establishes that these issues are
materid to the issue of revocation. Therefore, it contends that the Department is required to give due weight
to the facts adduced concerning the market, business, and economic factors affecting Pagani’s sales.

Pagani argues further that its request for revocation was denied based solely on a comparison between
quantities Pagani exported before the investigation was commenced and Pagani’ s exports since the
antidumping order was indituted. It notes that the Department should have taken into account the totaity of
the circumstances, including the issues raised in the verification outline related to the change in the U.S. pasta
market. Pagani claims that when the totdity of the circumstances are taken into consideration the record
establishes that Pagani shipped commercia quantities throughout the post-investigation period. Furthermore,
it adds, the decline in tonnage during the past three periods of review does not represent a significant drop in
Pagani’ s production or sales volume, because Pagani was never reliant on the U.S. market.

In conclusion, Pagani asks that the Department recongder its gpplication of the commercia quantitiestest in
light of the issues raised in the verification outline and addressed at verification. Furthermore, Pagani adds that
the totdity of the evidence makesit clear that Pagani’ s shipments to the United States were in commercia
quantities, when one consders the following factors. 1) the evolution of the U.S. market subsequent to the
issuance of the order; 2) the smdl role U.S. sdes have dways had in Pagani’ s overdl commercid activities,
and 3) the fact that Pagani’ s sales to the United States were substantial in absolute terms.

Petitioners sate that the Department’ s determination that Pagani has not shipped commercid quantities of
subject merchandise in the past three review periodsis supported by substantid and verified evidence and is
in accordance with adminigtrative practice and precedent. They note that when comparing the quantity
shipped during the period of the origind investigation and the quantity shipped during the three most recently
completed reviews, Pagani’ s shipment levels cannot be characterized as having been made in commercid
quantities. In addition, petitioners note that the Department’ s regulations do not instruct the Department to
investigate why there were no commercid quantities, just whether there were commercid quantities.

Petitioners rebut Pagani’ s contention that the Department ignored issues that were included in the verification
outline and reviewed during verification. They note that the Department specifically addressed these issuesin
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the preiminary results of this review, and therefore, did not act arbitrarily and inconsistently as Pagani
uggests.

Petitioners note that, dthough it isirrdevant to the Department’ s determination of revocetion, they disagree
with Pagani’ s assertion that Pagani was not rdliant on the U.S. market, that loss of U.S. market share had no
materid impact on Pagani’ s capacity utilization, and therefore Pagani had no incentive to dump in the U.S.
market. They maintain that Pagani’s U.S. sdes during the period of origind investigation were an integrd part
of its overal marketing strategy and that the U.S. market accounted for a sgnificant amount of Pagani’s sdles.
Furthermore, petitioners state that Pagani provided no evidence that the U.S. market has changed since the
imposition of the order.

Department’s Position: We rgjected Pagani’ s arguments for revoking the antidumping order, with respect
to Pagani, in the Preliminary Results of the ingtant review for avariety of reasons. After consdering the
arguments presented in the case and rebuttal briefs, we have not changed our position with regard to those
cdams

We disagree with Pagani’ s claim that market, business, and economic factors adequately explain the sharp
declinein Pagani’s U.S. sdes. Asdiscussed in the Prliminary Resullts it is the volume of Pagani’s sdes that
is the focus of the Department’ s analysis with respect to whether those sales can be considered to be in
commercid quantities. Pagani has not submitted any information on the record which would indicate the U.S.
consumer market has decreased in Size since the imposition of the order, or that Pagani has made any
permanent changesin its own business practices in the U.S. market.

Pagani has requested revocation based on the absence of dumping for three consecutive review periods, i.e.,
the third, forth and fifth reviews of thisorder.? As mentioned above, to consider such a request we must
determine, as a threshold matter, whether the company requesting revocation sold the subject merchandise in
commercid quantitiesin each of the three years forming the basis of the request. See 19 CFR
351.222(e)(1)(i)-(iii). After applying the criteria outlined in section 351.222 of the Department’ s regulations,
and after congdering the comments of the parties and the evidence on the record, we have determined that
one of the Department’ s requirements for revocation has not been satisfied. Specificaly, dthough we find that
Pagani has demonstrated three consecutive years of sades a not less than normd vaue, we aso find that,
based on Pagani’s U.S. shipment data, its sales to the United States have not been made in commercia
quantities during each of the three review periods at issue, in accordance with 351.222(e)(1)(ii). See, eg.,
Find Results of Antidumping Duty Adminidrative Review: Slicon Metd From Brexzil, 65 FR 7497 (February

2 Pagani’ s history of subject merchandise pastasdesis asfollows:
Pagani’s 3¢ POR sales of subject pasta were 2.98% of its POl sales of subject pasta.
Pagani’s 4™ POR sales of subject pasta were 0.94% of its POl sales of subject pasta.
Pagani’s 5" POR sales of subject pasta were 1.06% of its POl sales of subject pasta.
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15, 2000); and Pure Magnesium from Canada; Find Results of Antidumping Duty Adminigtrative Review and
Determination Not To Revoke Order In Part, 64 FR 12977, 12979 (March 16, 1999).

We disagree with Pagani’ s argument that the commercid quantities criterion requires only that there be a
bona fide commercid transaction (i.e., “any container-load transaction”) during agiven period. Asthe
Department previoudy explained in the Preiminary Reaullts, the record evidence unequivocaly demonstrates
that the volume of such saleswas far below the volume of Pagani’ s sales prior to the impostion of the
antidumping duty order, and therefore does not provide a reasonable basis for determining thet the discipline
of the order is no longer necessary to offset dumping. Asthe record of this case demonstrates, Pagani did not
sl the subject merchandise in the United States in commercid quantitiesin any of the three years cited by
Pagani to support its request for revocation. Regardless of whether these sales were bona fide commercia
transactions, these sdes, in the aggregate, are smdl in quantity when compared to sales amounts prior to the
issuance of the order, and do not provide the Department with a reasonable basis to make a revocation
determination.

In examining commercia quantities for purposes of revocation, the Department must be able to determine that
past margins are reflective of the company's norma commercid activity. See Certain Corrosion- Resistant
Carbon Stedl Flat Products from Canada: Find Results of Antidumping Duty Adminigtrative Reviews and
Determination To Revokein Part, 64 FR 2173, 2175 (January 13, 1999). Sdesby afirm during a POR
which, in the aggregate, are of asmdl quantity, either in absolute terms or in comparison to an appropriate
benchmark period (i.e., its slesin a previous year), do not generdly provide a reasonable basis for
determining that the discipline of the order is no longer necessary to offset dumping. 1d. Therefore, because
these sdes are not reflective of Pagani’s norma commercid activities prior to the order, they can offer no
basis upon which to make a revocation determination.

IAPC

Comment 2 Unit of Measure Used in Cdculation of Foreign Unit Pricein Dollars

IAPC argues that the Department failed to convert the constructed value (CV), adjusted normal value
(NVADJ), U.S. packing in foreign currency (PACKFGNU), and difference in merchandise adjustment
(DIFMER) to a per-pound basis when caculating the foreign unit pricein dollars (FUPDOL ), thus overdating
the margin derived in the Prliminary Results. |APC argues that the components of U.S. price are either
reported or calculated in U.S. dollars per pound. As FUPDOL is compared to U.S. pricein the margin
cdculations, IAPC asserts that the unit of measure of the two prices should match. To correct this error,
IAPC contends that the Department should revise its margin caculations so that the components of the
FUPDOL calculation are expressed on a per-pound basis.




Petitioners did not comment on thisissue.

Department’ s Position: We agree with IAPC. The components of FUPDOL (i.e.,, CV, NVADJ,
PACKFGNU, and DIFMER) and U.S. price should be expressed in the same unit of measure. To correct
this error, we have converted the components of FUPDOL from kilograms into pounds.

Comment 3: Useof Specid Chargesin the Caculation of U.S. Net Price

IAPC argues that the Department erred when it subtracted specia charges from the gross unit price in the
caculation of U.S. net price. |APC dates that it reported specid charges as both positive and negative vaues
and, therefore, postive specia charges should be treated as increases to the U.S. net price, and negative
specia charges as deductions from the U.S. net price. |APC argues that the margin caculations of the
Preliminary Results do just the opposite. |APC claims that, because most of the specid chargesiit reported
are positive, the Department’ s error overstates the dumping margin. To correct this error, |APC asserts that
the Department should revise the U.S. net price calculation so that the specid charges are added to the U.S.
gross price.

Petitioners did not comment on thisissue.

Department’s Position: We agree with IAPC. Record evidence supports |APC's contention that the
pricing adjustment vaues were both postive and negative. See eq., Exhibits 26-31 of IAPC’ s May 24,
2002 supplementa questionnaire. To correct the error, we have added the specia charges to the gross unit
price in the caculation of U.S. net price.

Comment 4:  Application of Month Identifiers for U.S. and Home Market Sdes

IAPC argues that the Department used an incons stent methodology for applying unique month identifiers
(MONTHH and MONTHU) for use in concordance matching. |APC contends that for the gpplication of the
unique month identifiers for home market sdles (MONTH), the Department used the caendar month number
to identify sdles made in the first year of the POR (2000), and added 12 to the caendar month number for
sales made in the second year of the POR (2001). 1APC asserts that the Department did not repest this
methodology for the gpplication of the unique month identifiersfor U.S. sdes(MONTHU). 1APC argues that
the Department instead subtracted 6 from the calendar month number for U.S. sdes made in the first year of
the POR and added 6 onto the calendar month number for U.S. sdles made in the second year of the POR.
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IAPC contends that the Preiminary Results methodology resultsin identica sde months having different
month identifiersin the home and U.S. market sdes data.

Petitioners did not comment on thisissue.

Department’s Position: We agree with IAPC. The gpplication of unique month identifiers should be
consgtent across home and U.S. sdles. To correct this error, we have revised the margin cal culations so that
the month identifiers are consstent in the home and U.S. market.

Comment5:  Cdculation of Variables Used In CEP Profit

|APC contends that the Department erred in the caculation of U.S. revenue (REVENU) and U.S. direct
sling expenses (SELLEXPU), variables used in the calculation of CEP profit. Specificaly, |APC argues that
in the REVENU cdculation the Department failed to subtract credit adjustments and specid charges for
pricing from U.S. gross unit price. IAPC further argues that, with respect to SELLEXPU, the Department
failed to add early payment discounts (EARLPY U).

IAPC further contends that in the calculation of the CEP profit the Department incorrectly divided tota U.S.
revenue (TOTREVU), totd sdlling expenses (TOTSELLU), and tota movement expenses (TOTMOVEU)

by the conversion factor “0.453515.” |APC argues that because these variables are on atotd basis, rather

than a per-unit basis, they do not require quantity conversions.

Petitioners did not comment on these issues.

Department’s Position: We agree with IAPC. Credit adjustments (CREDADJU) and specid charges
(SPCPRCU) for pricing are items that impact REVENU, and, thus, should be included in the REVENU
cdculation. To correct this error, we have included the CREDADJU and SPCPRCU fiedsin the calculation
of REVENU in the manner suggested by IAPC. Similarly, since early payment discounts are adirect sdlling
expense, we have included EARLPY U in the cdculaion of SELLEXPU.

We a0 agree with IAPC that the variables of CEP profit used in the Preliminary Results do not require
quantity conversons. To correct this error, we have removed the conversion factor (0.453515) from the
cdculation of CEP profit.



Garofalo

Comment 6; Affiliation between Garofdo and Amato

Petitioners argue that the Department should rely on adverse facts available (* AFA™) to determine Garofao's
antidumping duty rate for the find. They argue thet, as the Department preliminarily found that Amato and
Garofdo were effiliated, Garofalo was required to submit a questionnaire response for Amato. Garofao did
not do so, and even though the Department decided against collapsing the two companies for the purpose of
thisreview, the petitioners assert that, as Garofdo did not provide the required responses, the Department
could not have made an informed decison. Therefore they argue that it is within the Department’ sright to use
AFA inthefind.

In addition, petitioners Sate that Garofdo failed to disclose certain information relating to events occurring
before the POR. Some of this information was discovered at verification, and petitioners think that other
amilar information, aswell asinformation pertaining to the POR, has not been reported. Thisissue involves
business proprietary information and, thus, cannot be fully summarized on the public record. For amore
specific discussion of this information see the February 3, 2003 Memo to Mdissa G. Skinner, Director, Office
of AD/CVD Enforcement VI, “Whether to Collgpse Garofalo and Amato in the Final Results’ (Find
Affiliation Memo). Petitioners recognize that the Department will only collgpse the sdes data of the two
companiesif thereis the potentid for manipulation of prices or production, but argue that the Department did
not have the information it needed to determine whether that potentia existsin thiscase. Petitioners point out
that Garofalo bears the burden of compiling a complete an accurate record and, therefore, any unanswered
questions must be resolved againgt Garofalo's interests.

Petitioners outline a variety of reasons why the potentia for manipulation of prices or production exigts. First,
they point to identical production facilities, noting that neither Amato nor Garofao would require sgnificant
time to retool to produce the other’sgoods. Secondly, petitioners refer to certain transactions between
Amato and Garofalo. They argue that these transactions provide the potentia for manipulation aswell asthe
circumvention of the antidumping order by Amato. Findly, petitioners cite past cases to establish the three
factors the Department uses to determine whether the potentia for manipulation of price or production exists,
for example Prdiminary Results and Rescisson in Part of Antidumping Duty Adminidrative Review: Gray
Portland Cement and Linker From Mexico: 67 FR 57379, 57380 (Collapsing) (Sept. 10, 2002). These
three factors are: the level of common ownership; the extent to which manageria employees or board
members of one firm st on the board of directors of an affiliated firm; and whether operations are intertwined.
In addition, the petitioners cite to Sructurd Sted Beams from the Republic of Korea: Preliminary Results of
Antidumping Duty Adminidraive Review, 67FR57574 (September 11, 2002), where they claim the
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Department used a haf-brother relationship as a pretext for proving ffiliaion. They conclude by
recommending that the Department collapse Amato and Garofao for purposes of the final determination.

Garofdo disagrees with dl portions of petitioners argument. First, Garofalo sates that the Department
correctly determined not to collapse Garofalo and Amato. It notes that the Department must find a significant
potentia for manipulation, and that this potential does not exigts for reasons such as the lack of shared board
members, the lack of intertwined company operations, and its small purchases from Amato which are
congstent with those from other suppliers.

Garofao argues that it disclosed, in atimey manner, information pertaining to the issue of whether to collgpse
Garofdo and Amato. Garofdo maintainsits assertion that the two companies are not affiliated. With respect
to petitioners clamsthat it failed to report necessary information, Garofalo saw no need to address the
collapsing issue until it became clear that the Department might consider the two companies effiliated. In
addition, Garofao notes that it responded to petitioners comments on the subject within eight days after they
were filed, while petitioners took five months to make their first comments. In response to petitioners
assertion that Garofalo did not disclose certain information relating to events occurring before the POR,
Garofdo gates that the Department’ s questions specifically sought information concerning the POR. For a
more thorough discussion of thisissue, see the February 3, 2003 memorandum to Mdissa G. Skinner,
Director, Office of AD/CVD Enforcement VI, “Whether to Collgpse Padtificio Garofdo Sp.A. and Pedtificio
Antonio Ameato in the Find Results,” of which a public verson is on file room B-099 of the main Commerce
building. Furthermore, respondents contend that the regulation addressing “ significant transactions between
affiliated producers’ that the Department uses as a criterion for collgpsing refers to meaningful economic
transactions as opposed to conditions that the petitioners find to be suspicious. See section 351.401(f)(1) of
the Department’ s regulations.

Department’ s Position:

In our analysis of thisissue, we gpplied the following lega standard:

Section 351.401(f)(1) of the Department’ s regulations states that in an antidumping proceeding, the
Department “will treat two or more affiliated producers as a single entity where those producers have
production facilities for smilar or identical products that would not require substantiad retooling of ether facility
in order to restructure manufacturing priorities and the [ Department] concludes that there is a significant
potentid for the manipulation of price or production.” Paragraph two of that section goes on to Sate that in
identifying a significant potentia for manipulation, the Department may consider:
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. The level of common ownership;

. The extent to which manageria employees or board members of one firm St on the board of directors
of an afiliaed firm; and

. Whether operations are intertwined, such as through the sharing of sdes information, involvement in
production and pricing decisions, the sharing of facilities or employees, or significant transactions
between affiliated producers.

In the Prdiminary Results, we found that Garofalo and Amato were effiliated, but that sgnificant potentia to
manipulate products or prices did not exigt to justify collapsing the two companies. See the July 31, 2001
Memorandum to Mdlissa G. Skinner, Director, Office of AD/CVD Enforcement VI, “Whether to Collapse
Garofdo and Amato in the Preliminary Results’ (Prdiminary Affilistion Memo), of which the public verson is
on filein room B-099 of the main Commerce building. No new evidence has been placed on the record snce
the Prdliminary Reaults that would dter the Department’ s determination that Garofalo and Amato are
afiliated.

With respect to the issue of whether to collapse the two companies pursuant to 19 CFR 351.401(f)(2), the
petitioners submitted a new argument based upon certain information discovered & verification. Petitioners
have argued that this new information demongtrates that collgpsing these companiesis necessary. Although
some related information, not previoudy supplied to the Department, was discovered at verification, this
information pertained to events that transpired prior to the POR. Because of the proprietary nature of this
information which cannot be fully summarized, the Department’ s andysis of the information is set forth in the
Find Affiligtion Memo.

Asdiscussed in the Find Affiliation Memo, dthough the petitioners new argument implicates the first two
criteriaof 19 CFR 351.401(f)(2), based on the record facts and our interpretation of those facts, we have
determined that neither criterion has been satisfied. With respect to the third criterion, the points raised by
petitioners pertaining to smilar production facilities and certain transactions between Amato and Garofdo are
issues that we thoroughly examined before the Prdliminary Results. No new facts were presented since then.
We know that these types of ties are typical between pasta producersin Italy. Garofdo’s relaionship with
Amato, in this respect, is no different than its relaionships with other loca pastacompanies.  Thus, the third
criterion of 19 CFR 351.401(f)(2) issmilarly not satisfied.

Asareault of our andyss, the Department does not find sufficient evidence supporting afinding of a sgnificant
potentia for the manipulation of prices or production. As the Department has determined that petitioners



-11-
arguments do not warrant a change in its position, and no other new information has been presented that
would justify such a change, we continue to determine that the companies should not be collgpsed pursuant to
section 351.401(f)(1) of the Department’ s regulations.

Comment 7: Excluson of Home Market Sales Outside the Course of Ordinary Trade

Petitioners argue that the Department should exclude some of Garofado’s home market saes which petitioners
argue are outside the course of ordinary trade. Firdt, petitioners assert that the Department may deem sales
which are below cost as outside the course of ordinary trade and exclude these sales from the home market
sales database. See Statement of Administrative Action, accompanying H.R. 5110 (H. Doc. No. 103-316)
(1994) (SAA) at 832. Petitioners further sate that, as Garofdo has defined its pricing practice as being
based on market economy principles, Garofdo’s prices should be set to cover its costs plus a profit margin.
Petitioners argue that as there are some sales with negative norma vaues in the home market, these sdes are
outside the ordinary course of trade as defined by Garofdo itsdlf.

Garofdo saesthat petitioners argument on this point is actualy arequest for the Department to conduct a
modified cost test. In addition, it states that petitioners should have discussed thisissue at an earlier date,
ether attached to four earlier comments petitioners made concerning Garofdo’s submissons or in separately
filed comments. Raising theissuein atimely fashion would have dlowed Garofao to provide additiona
evidence to refute the claim that certain sdles with low normal vaue were outsde the course of ordinary trade.
Also, Garofdo points to the established procedure for the filing of an adlegation of sales below cost, where
petitioners are required to file such an dlegation within 20 days of thefiling of the relevant section of the
respondents questionnaire. See 19 CFR 351.301(d)(2). Findly, respondents argue that the action sought
by petitioners is even more stringent than that employed under atypica cost dlegation, as petitioners want al
sdes below cogt thrown out. However, under atypical cost alegation, below cost sdes are only thrown out if
“the volume of such sales represents 20 percent or more of the volume of sadles under consideration for the
determination of normal value. . .” Section 773 (b)(2)(C)(i) of the Act.

Department’s Position: We agree with Garofdo. Although petitioners claimed that they were not making a
cogt dlegation, their request for remova of below cost sdesis effectively just that. Petitioners had sufficient
timeto fileacos dlegation. See section 351.301(d)(2) of the Department’ s regulations. They failed to do so
in atimely fashion. Therefore, the Department did not consider the request to disregard the salesin question,
and included these sdles in the home market database for thisfina determination.

Comment 8: Garofdo’'s Product Classfication
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Petitioners argue that there is no reason to classfy certain pasta types separately based on qudity of semolina
used in production. They alege that Garofdo has not submitted enough information to determine whether
certain types of semolina have higher acquisition costs than others. Petitioners cite severa observation
numbers which show that pricing differences based on the type of semolinado not exigt. In addition,
petitioners Sate that Garofao refused to answer two questions which pertained specificaly to the differences
between types of semolina. Furthermore, petitioners cite Garofd o’ s satement that there is no differencein
the production process for pasta made from either whest type to justify any digtinction. Findly, petitioners
point to the fact that portions of the product code do not reflect the use of a different type of wheat when the
semalinatypeis different.

Garofao sates that thereis asubgtantial difference in acquisition cost for the different types of semolina. It
aso daesthat it answered dl questions which the Department required it to answer on issues pertaining to the
differencesin quality of semolina In addition, Garofalo takes issue with petitioners clam that Garofalo's data
indicate that pricing differences based on the type of semoalinado not exist. Garofao explains that petitioners
arguments on thisissue are based on sdect observations that are not representative of Garofdo’s overall

sdes. Garofao aso notes that, in generd, the Department gives respondents substantial discretion in
reporting their data

Department’s Position: We agree with Garofalo, and did not change the wheset code to reclassify certain
products produced by Garofalo. The additiona expense of an input in the creation of a unique product does
judtify a separate classfication. There is adequate information on this record which attests to the qudity of the
different types of semolinaused. See e.q. May 24" Supplemental Questionnaire Response, Question 28.
Finding no deficiency in the information presented to us by Garofao, the Department continues to use wheat
types as reported by Garofalo.

Comment 9: Bank Chargesfor U.S. Sdes

Petitioners claim that the Department should gpply partid adverse facts available in reference to some bank
charges Garofdo incurred on transactions pertaining to certain U.S. sdles. Petitionersjudtify this course of
action by gtating that Garofado failed to report these charges and that, as they apply only to certain U.S. sales,
Garofdo benefitted by not reporting them. They argue that thisinformation amounts to factud information
submitted after the deadline, and ask the Department to gpply a3 Liraper KG charge for each U.S. sde.

Garofao contends that the Department correctly chose not to gpply partid adverse facts availablein the
preliminary determination, but incorrectly refused to accept the information pertaining to these charges as
presented &t verification. Garofao argues that new information can be accepted at verification when the
information makes minor corrections to information previoudy on the record. As the Department does not
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specificaly ask for bank charges, and as these charges are so small in nature, Garofd o argues that the
submission of these charges at verification does not congtitute a submission of new information, but rather
condtitutes the correction of an inadvertent mistake discovered during preparation for verification. As
Garofdo presented the information at the outset of verification, and in accordance with the Department’s
regulations, it asserts that these charges should have been accepted. Since these charges were not accepted,
Garofdo agrees with the Department’ s decison not to adjust for these charges due to their inggnificant size.

Department’s Position: The Department disregarded the bank charges that were discovered during
verification. Garofao brought these chargesto our atention; however, the charges in question are very smdll
in relation to the unit prices. These charges were reviewed at verification, and no discrepancies were found.
See the duly 22, 2002 Memorandum to James Terpstra, Program Manager, Office of AD/CVD Enforcement
VI, “Veification of the Sdes Response of Padtificio Lucio Garofdo” (Garofao Verification Report), of which
the public verson is on file in room B-099 of the main Commerce building. Section 777A(8)(2) of the Act
permits the Department when determining the export price, constructed export price, or norma vaueto
“decline to take into account adjustments which are inggnificant in reation to the price or vaue of the
merchandise.” According to 19 CFR 351.413, “an inggnificant adjustment is “any individua adjustment
having an ad vaorem effect of lessthan 0.33 percent...” In thisingtance, due to the inggnificant effect of the
inclusion of these charges on the export price sdes, the Department has continued to disregard Garofdo's
unreported bank charges.

Comment 10: U.S. Internationd Freight

Petitioners have cited five observations where the terms of sdle indicate internationd freight charges should
apply to the sale, but such charges are not reported. Petitioners state that in its May 17, 2002, response to
the Department’ s supplemental questionnaire, Garofd o refused to revise its reporting of internationd freight
for U.S. sdes. Petitioners state that because of Garofdo’sfallure to report the required expenses, the
Department should apply partial adverse facts available and assign the highest internationd freight rate
reported by Garofdo to the sdlesin question.

Garofdo, noting that dl of the sdlesin question are on one invoice, arguesthat it had dready explained on the
record that in certain instances the terms of sdle would be modified. 1n these cases the correct price was
charged, but the terms of sale were not updated in its database. It further argues that this information was
included in the May 17, 2002, supplemental questionnaire response, and Garofdo states that the freight
reported is correct.

Department’s Position: When reviewing dl freight charges for Garofd o’ s sales, we found no discrepancies
between reported freight and actud freight. See Verification Report. Even though the terms of sale do not
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match the reported freight for the invoice in question, Garofao addressed this issue on the record in atimely
fashion. Inlight of thisinformation, and because the Department noted no discrepancies with its freight costs
at verification, the Department sees no reason to change its treatment of thisinvoice. We have continued to
use the freight cost as reported by Garofao.

Comment 11: Warranty Expenses Offset

Petitioners have indicated that the revenue generated from the sale of returned merchandise has not been
deducted from the warranty expense. They claim that this results in the deduction of the gross warranty
expense from home unit prices as opposed to the deduction of the net warranty expense. They cite the
guestionnaire to point out the Department’ s requirement that warranty expenses be reported net of any
reimbursement received from the customer or unaffiliated supplier. Arguing that the revenue from the sde of
returned merchandise is smilar to the reimbursement recelved from the customer or unaffiliated supplier,
petitioners request that the Department determine aratio, based on the sale of returned pasta to total saes,
and deduct this percentage of the warranty expenses reported by Garofao.

Garofdo dates that the method in which it reported its warranty expensesis consstent with the Department’s
past practice, citing the retraction by the Department of the question pertaining to net warranty expenses in the
supplementa questionnaire, as well as other cases in which revenue generated from the sde of scrap materids
was treated as an offset to material costs. See May 17, 2002 Supplemental Questionnaire at 42. 1n addition,
Garofdo mentions that the trestment of its warranty expenses is consstent with the scrap revenue reported by
the other companies subject to thisreview. Findly, it notesthat petitioners failed to cite any Department
precedent which might support their argument.

Department’s Position: Garofalo does not distinguish returned pasta from scrap pasta. Therefore, the
Department cannot accurately calculate the revenue generated from the sale of returned pasta. The
Department recognized thisin retracting the question in the supplemental questionnaire which requested the
reporting of warranty expenses net of revenue from the sale of returned pasta. The Department has continued
to deduct gross warranty expenses from unit prices, as reported by Garofao.

Comment 12: Programming Errors

Petitioners mention several programming errors which they argue must be corrected. They first contend that
the Department used month data, as well as CONNUMS, to match Garofdo’s sdles to affiliated and
unaffiliated customers. They Sate that the Department typicaly only uses month data as a key when hyper-
inflation isan issue, and, asthisis not the case in Italy, we should remove month data from dl instancesin the
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affiliated party program whereit is used for matching purposes. In addition, petitioners noted thet the
Department inadvertently subtracted freight revenue from the home market price, as opposed to adding it.
They request that this problem be corrected. Finaly, petitioners note that sales of pasta made by
manufacturers other than Garofao were removed from the home sales database, but not from the United
States (US) sales database. To be consstent, they request that the Department remove sales of pasta by
other manufacturers from the US sales database.

Garofdo did not comment on thisissue.

Department’s Position: We agree with petitioners and these issues have been corrected. See Find
Cdculaion Memo.

Comment 13: Home Market Commissions

Garofao clams that home market commissions were not deducted in the caculation of home market net price
in the preliminary margin program. It cites two other instances, one in the same program, and onein the
“Affiliated Party Test” program. It further Sates that this mistake has caused us to overstate the margin.

The petitioners have not commented on thisissue.

Department’s Position: We agree with Garofalo and made the correction. See Find Caculation Memo.

Comment 14: Appropriate Handling of Entries from Certain Importers

Garofdo argues thet in the draft liquidation instructions released with the Preiminary Results, no language is
included to liquidate entries of Garofalo's subject pasta of importers who did not import dumped
merchandise. They request that the Department ensure that entries from any such importer be liquidated a a
Zero assessment rate.

The petitioners did not comment on thisissue

Department’s Position: We caculate importer specific rates based on the information provided to us by the
respondent in question. In the Prdiminary Results all importers reported by Garofa o imported the subject
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merchandise at dumped prices, S0 no language was included to address this circumstance. We ca culated
these rates correctly in the Prdliminary Results, and have continued to do o, including any appropriate
language, for the Find Determination.

Comment 15: Offset of Export Subsidies

Garofal o states that the Department added a ca culated amount to export price to offset subsidies. It goeson
to State that the Department should instead, for cash deposit purposes, use the methodology practiced in
antidumping duty investigations. This methodology involves subtracting the export subsidy amount directly
from the cdculated dumping margin. Garofado clamsthat there is no difference in the reasoning behind the
determination of cash deposit rates between investigations and reviews. Furthermore, the respondent argues
that the calculated export subsidy rate assumes the same level of subsidization for each entry into the United
Sates. Thisraeimpliesthat dl saes have received an identical benefit. Garofalo goes on to argue that this
rate gppliesto dl sdes, but, in reviews, the Department is not adequately taking it into account. Thisis
because the Department only applies this rate to the margin on dumped sdes, effectively ignoring the subsidy
rate on sales where no dumping has been determined to occur. Garofao suggests that the Department apply
the export subsidy offset to the average cash deposit rate to remedy this problem, asis the Department’s
practice in investigations.

Petitioners disagree with this course of action. They argue that the Department has only deviated from the
regulaions in previous cases where adminigrability is an issue, specificaly investigations which have a
concurrent countervailing duty (CVD) investigation for the subject merchandise. They add that Garofdo does
not have a company-specific CVD rate, nor are they being reviewed for one in the current CVD review. In
addition, they point out that the current CVD review has a different period of review. Due to these
differences the petitioners assart that there is no judtification for deviating from the standard methodology used
to adjust for the export subsidy rate, and that the Department should continue to cadculate the margin asin the
Preiminary Results

Department’s Position: We agree with petitioners that the Department should continue to use the same
calculation methodology applied in the Prdiminary Results. According to section 772(c)(1)(C) of the Act, the
Department adds to the Export Price (EP) "the amount of any countervailing duty imposed on the subject
merchandise to offset an export subsidy.” As petitioners have pointed out, none of the reasons that typicaly
require the methodology used in investigations apply to Garofalo. Specifically, Garofdo does not have a
company-specific CVD rate, nor isit being reviewed for anew company specific rate. Because thereisnot a
concurrent CVD review of Garofao, its CVD rate will not change after the issuance of the CVD find results
of review. Because none of the conditions above have been met, the Department will treat Garofao as it
would any other company participating in an antidumping adminigretive review. See Notice of Final Results
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of Antidumping Duty Adminigtrative Review: Antifriction Bearings (Other Than Tapered Roller Bearings) and
Parts Thereof From Singapore, 56 FR 31759 (July 11, 1991) at 31761. Therefore, the Department will
continue to add the export subsidy to the export price to caculate the dumping margin.

Farara

Comment 16:  The Department’s Application of Facts Available

Ferrara argues that the Department’ s selection of the highest net price line item (NETPRIH) asfacts available
to compare sales of two tricolor short cut salesthat do not have a match in the home market database
congtitutes adverse facts available, because that choice is guaranteed to produce the highest possible margin.
Ferrard s two tricolor short-cuts are products with ardatively high variable cost of manufacturing (VCOM)
because of the costly addition of tomato and spinach powder for coloration. Ferrara Satesthat the
Department did not allege that it sold below cost, so the company was not asked to submit a cost response.
Ferrara explains that therefore, cost of production and congtructed vaue information, which the Department
would normaly have used for the two U.S. sdes without a match in the home market, were not reported.

Ferrara contends that it is unlawful for the Department to apply adverse facts available to Ferrara, awhally
cooperative respondent, and that the Department’ s use of facts available is required by law to be neutral in
effect. Asopposed to an instance where adverse facts available are warranted (i.e., the respondent fails to
act to the best of its ability to comply with the Department’ s requirements), where the respondent fully
answers dl of the Department’ s questions and is fully cooperative, there is no cause or legd judtification to
penalize the respondent. Therefore, any gapsin the record must be filled by “non-adverse facts avallable.”
Ferrara supports this by citing to two cases— Nippon Stedl Corp. v. United States, Slip Op. 01-122 at 3-4,
2001 WL 1230595, *1 (CIT, October 12, 2000) and Krupp Thyssen v. United States, Slip Op. 01-84
at19-20, 2001 WL 812167, *10 (CIT, Jduly 9, 2001) —in which the Court of International Trade (CIT)
remanded determinations to the Department with ingtructions to gpply neutral facts available, overturning the
Department’ s determinations of adverse facts available because evidence did not support such adverse
inferences.

Ferrara underscores the adverse effect of the Department’ s choice of domestic sales for comparison
purposes. Ferraraargues that the Department’ s choice of fusilli bucati, a specidty long cut, to compare to
tricolor fusilli is indefensible because the production throughput rate for fusilli bucati is gpproximatey hdf that
of tricolor fuglli. This highlights the high cost involved in producing fusilli bucati, Ferraral s mogt exatic
specidty product. Ferraraadso points out the vast difference in sdlling price between specidty long cuts and
short cuts.
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Feararadso daesthat the lineitem of the database that yielded the highest net priceis highly anomaous
because there was only one sde to that particular customer during the POR, the invoiceis one of four in the
home market database that were not paid as of the date of the Prdiminary Results, the quantity of product
purchased was very small, severd different shapes with very smal quantities were purchased, and there was
no freight cost because the customer picked up the order a Ferrara s factory.

As neutrd facts available, Ferrara submits that the Department should have compared the U.S. tricolor short
cuts to domestic non-tricolor short cuts and used the difference in merchandise adjustment (DIFMER) asan
adjustment on afacts available basis. Ferrara satesthat, ordinarily, the Department sdlects the comparison
product by usng ahierarchy based on the physica characterigtics of the products, and shape has the highest
priority. Thus, the exported short cut would be compared with a domestic short cut. Ferrara states that
because the exported short cut has both enrichment and coloring additives, and no home market short cut has
ether, the Department should match the tricolor short cut with domestic non-enriched non-tricolor short cut
(CONNUMH 51111). Ferrara contends that the only reason this match was not implemented in the
Prdiminary Results was because the DIFMER exceeded 20 percent. Ferrara suggests that neutral facts
available conssts of comparing CONNUMU 51221 to CONNUMH 51111, then gpplying the calculated
DIFMER even though it is greater than 20 percent. Ferraracites Import Adminigtration Policy Bulletin 92.2
(July 29, 1999) which gtates the DIFMER cap is “aguiddine and not an inflexible rule.”

Petitioners Sate that Ferrara agrees that information for these two sales was not provided; as such, thereisa
gap in information requiring a facts available determination with respect to the sde of tricolor shells and
tricolor fusilli. Petitioners disagree with Ferrara that the Department is required to gpply neutrd facts
available; petitioners argue that the Department enjoys substantia discretion when sdecting facts available,
citing as support AK Stedl Corp. v. United States, 988 F. Supp. 594, 605 (CIT 1997) and NTN Bearing
Corp. v. United States, 924 F. Supp. 200, 206 (CIT 1996), &f’'d, 127 F.3d 1061 (Fed. Cir. 1997).
Petitioners argue that this substantia discretion gill applies despite factualy-specific satements from the CIT
containing explicit ingtructions concerning various remand redeterminations, such as were cited by Ferrarain
its case brief. Petitioners alege that the cases cited by Ferrara, Nippon Stedl Corp. v. United States, Slip op.
01-122 at 3-4, 2001 WL 1230595, *1 (CIT 2001) and Krupp Thyssen Nirosta GmbH v. United States,
Slip op. 01-84 at 19-20, 2001 WL 812167, *10 (CIT 2001) involve court review of adverse facts available
determinations, and not the selection of facts available, so they are of little relevance in this current review.
Petitioners argue that it isimpossible to state, as Ferrara claims, what would be expected if there were no
gaps in the record, and that what congtitutes “neutral” to one party may not be “neutral” to another.
Therefore, petitioners assert, it is the Department’ s proper role as* master of the dumping law” to sdlect facts
that best serve the need at hand.
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Petitioners believe that the use of the highest NETPRIH in the home market weight-average dataset as facts
available is reasonable and justified by record evidence. Petitioners point out that, according to the record,
tricolor pastais unusua and costs more to produce. Petitioners argue that the Department, in choosing
Ferrard sfusilli bucati pasta NETPRIH, gppropriately chose a product that is smilarly unusud and that costs
more to produce. Petitioners assert that using the lower-cost source that Ferrara suggests would potentialy
undergtate the missing data, skewing the dumping anayss for those sdes, and that, as the Department has no
way of gauging the true margin of dumping since necessary information is missing, the Department reasonably
exercised its subgtantid discretion by sdecting the highest NETPRIH.

Department’s Position: We continue to believe that the use of the highest NETPRIH in the home-market
welght-average dataset as facts available to match two U.S. sdles of tri-color pastaisin accordance with law,
and is reasonable based on record evidence. We disagree with respondents that this congtitutes an adverse
inference. The Statement of Adminidrative Action accompanying the Uruguay Round Agreements Act, H.R.
Rep. 103-826, at 656, 869 (1994) states:

Section 776(a) generdly will require Commerce to reach a determination by filling ggpsin the
record due to deficient submissions or other causes. Therefore, neither Commerce nor the
Commission must prove that the facts available are the best dternate information. Rather, the
facts available are information or inferences which are reasonable to use under the
circumgtances. . . .where Commerce uses the facts available to fill gapsin the record, proving
that the facts selected are the best dternative facts would require thet the facts available be
compared with the missing information, which obvioudy cannot be done.

Ferrara states that it did not report the cost of production or congtructed value data that normaly would be
used to make a match for those sales with no domestic product match because Ferrarawas not asked to
submit a cost response. On the second page of the cover letter of the questionnaire sent to Ferrara, dated
August 28, 2001, we stated:

Y ou are not requested to respond at thistime to section D (Cost of Production/Constructed Vaue).
However, if the petitioners subsequently make atimely dlegation, and we determine, that your saes
prices in the comparison market may be below the cost of production, we will initiate an investigation
of sdes below cost and will request that you respond to Section D. Additionaly, you are requested
to respond to the constructed value portion of section D with respect to products or models
sold in the United States for which you had no sales of comparable merchandise in the
comparison market. If you believe that you might need to respond to section D, please contect the
officid in charge on the cover sheet to the questionnaire. (Emphasis added).
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The Department requested this information, and it was Ferrara s responsibility to provide the information.
Though we did no note this omisson in our supplementd questionnaire, Ferrara had sufficient opportunities to
provide thisinformation, yet it was never provided. In such asituation, according to section 776(2)(1) of the
Act, the Department may use facts otherwise available for the salesin question. See Notice of Final
Determination of Sales at Less Than Fair Vaue: Certain Cold-Rolled FHa-Rolled Carbon-Quality Stedl
Products From Brazil, 65 FR 5580-5581 (February 4, 2000). Accordingly, the Department has determined
that the use of the highest NETPRIH in the home market weight-average dataset is reasonable to compare the
two sdes of tri-color pasta. Furthermore, it does not congtitute adverse facts available, but is areasonable
estimate based on the data available to the Department.

While the Department recognizes why the respondent purports that the use of the highest NETPRIH appears
to be adverse, we maintain that since the subject merchandise sdes a issue are sdes of atricolor pasta (a
product which includes additional cogts for additives), use of the highest NETPRIH as a subgtitute for the
missing data is both reasonable and gppropriate, based on the information available to the Department. The
Department disagrees with respondents that the line speed differentia between the tri-color pastaand the
product selected as facts available is digpostive as evidence againgt using it as a basis for facts available.
There is no evidence on the record that the cost differentia for tricolor additivesis nat, in fact, higher than the
cogt differentia for line speed. Further, we disagree with respondents that shape should define the sdection of
facts available for the missing data. Shape condtitutes only one-fifth of the Department’ s modd match criteria
for Ferrara. The products at issue, tri-color shells and tri-color fusilli, are a speciaty pastawith ahigh
variable cost of manufacture (VCOM). Accordingly, the Department selected a product with attributes
smilar to those of tri-color pasta: a specidty pastawith ahigh VCOM. We fed this comparison more
accurately reflects the cogts of producing tri-color pasta than comparing the sales to domestic non-tricolor
pasta, which does not incur the same costs (namely, the high cost of the coloring agents spinach and tomato
powder) asthetri-color pasta. Therefore, for our final determination, we are continuing to set the normal
vaue to compare the two saes of tri-color pastato equd the highest NETPRIH in the home market weight-
average dataset, as described in the July 31, 2002, memorandum to James Terpsira, Program Manager,
Office of AD/CVD Enforcement VI, “ Andyss Memorandum for Padtificio Guido Ferrarasr.l.” (Ferrara
Cdculation Memo) at 3-4, of which the public versonison file in room B-099 of the main Commerce
building.

Comment 17: Product Matching Criteria

In the Prdiminary Reaults the Department included the type of extruding die (i.e., bronze versus Teflon) asa
fifth product characterigtic in its product matching methodology for Ferrarato further differentiate types of
pasta produced by Ferrara. Petitioners contend that this distinction is contrary to law, is not supported by
record evidence, and is a strategy designed by Ferrarato facilitate sgnificant and improper cost shifting.
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Petitioners argue that matching criteria must be based on commercidly significant physicd differences, as
defined under section 771(16) of the Act (19 USC 1677(16)). Petitioners state that product matches may
not be constructed by reference to the equipment used to produce the merchandise.

Petitioners further argue that Ferrara has not provided evidence that there are physicd differences
distinguishing pasta extruded through bronze dies from pasta extruded through Teflon dies. Ferrarahas only
clamed that Teflon-produced pasta results in a smoother surface, but has not substantiated this claim.
Petitioners contend that Ferraral s argument that there are physical differences centers primarily around
supposed cost differences. Petitioners further state that the Department need only match those physical
characteridics that are commercidly significant, and die type does not result in significant physica differences.
Petitioners cite to Hussey Copper, Ltd. v. United States, 834 F. Supp. 413, 427-28 (CIT 1993) and NTN
Bearing Corp. v. United States, 924F. Supp. 200, 210-11 (CIT 1996) to support their contention that the
Department looks at primary characteristics in the model maich. Petitioners also point to SKE U.S.A. v.
United States, 263 F.3d 1369, 1382 (Fed. Cir. 2001) in arguing that the Department may not maintain
different definitions of the foreign-like product for different companies.

Petitioners claim that Ferrara s desire to distinguish between bronze- and Teflon-die pastais driven by a
desire to shift costs. Although Ferrara has claimed throughout this proceeding thet its costs, which Ferrara
notes were verified in the previous adminigrative review, are substantidly the same, petitioners sate that the
aleged cost difference between bronze- and Teflon-die pasta is exaggerated because of a changein the
company’s cost input reporting methodology. Petitioners contend that Ferrara s data indicates thet it has
substantially increased the costs alocated to packing overhead, apparently in an effort to exaggerate the cost
differences between Teflon-die and bronze-die pasta. Petitioners dlege that since Ferrarais aware of the
importance of packing cogts, Ferrara has reason to emphasize them to creste a high cost differentia between
its bronze-die and Teflon-die pasta.

Petitioners clam Ferrara has not substantiated its cogtsin the ingtant administretive review. Petitioners alege
that Ferraradid not provide information the Department specificaly requested, but pointed to a verification
report from a previous review. Petitioners dlege that there is no record evidence available to demondrate the
line speeds achieved for different pasta cuts and types, instead relying on a Spreadsheet of theoreticd line
Speeds that are contradicted by other evidence on the record, such as throughput rates and production
recipes. Petitioners argue that the Department should amend the drying line speeds to reflect the data
presented, rather than on the theoretical values reported.

Petitioners assert that there are minima cost differences between Teflon-die pasta and bronze-die pasta,
arguing that Ferrara focused on differencesin individua costs as opposed to the tota variable costs, and that
the company excluded raw material costsin its discusson of cods. Petitioners argue thet if raw materids are
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included and fixed costs are excluded, the difference between the variable unit costs of Teflon-die and
bronze-die pasta are not substantia enough to support the distinction between the two products. Petitioners
maintain thet for the foregoing reasons, the Department should revise its product matching criteriato iminae
the digtinction between Ferrard s Teflon-die and bronze-die pasta.

Ferrara asserts that Ferrara’ s product matching criteriaare correct. Ferrara points out that this issue was
consdered in the 1999/2000 adminigtrative review of Pagtafrom Italy, where the Department initidly
rgjected Ferrara s claim for a 5-digit CONNUM, but ultimately agreed to add the fifth criterium. Ferrara
citesto Comment 2 of the Issues and Decison Memorandum in the 1999/2000 adminigtretive review of
Padta from Italy to show the Department’s reasoning. Ferrara maintains that though each review stands
on its own merits, there isno materid difference in the facts between the present review and the previous
review, and there has been no change in the law.

Ferrara clams that it has made a thorough record in this review asto why the Department should include
afifth product matching characteristic representing die type. Ferrara disagrees with petitioners daim that
the difference between bronze- and Teflon-die pastaiis an issue of equipment rather than physica
characteridics. Ferraracitesto the first adminigrative review of Pastafrom Itay, which discussed the use
of separate CONNUM S to distinguish bronze die pasta, where the deciding factor was the dramatic
differencein line gpeeds. Ferraraclamsthat the differencein die type in this case is a shorthand for a
group of physcd differences that resultsin differencesin cost of production because of differing
throughput rates. Ferrara argues that while bronze- and Teflon-die products use the same production
lines, they differ with respect to line speeds, drying times, and packing cogs. Ferraraclamsthat the
packing cost differentiad is so severe thet to include both die typesin one CONNUM would result in a
gross digtortion of the packing cost. Ferrara argues that the Department should keep the five-digit
CONNUM to avoid these digtortions. Ferrara dismisses petitioners claim that Ferrara adds afifth digit
to the CONNUM with the purpose of shifting costs as absurd, and asserts that petitioners cost analysis
is erroneous and mideading. Ferraraaso assartsthat it has subgtantiated its costs in the present review,
but that production records, packing records, or maintenance records would not conclusively show
production speed, because there is no source for actual packing line speed other than what has been
provided. Ferraraassertsthat petitioners err when advising the Department to revise Ferrara’ s reported
costs and packing cogts to reflect petitioners own estimates; the Department is aware of the types of
documentation available from Ferrara, and Ferrara has provided dl the information avalableto it.

Ferrara contends that petitioners assertion that production line and drying line speeds can change
considerably from period to period is not true - unless equipment or production recipes change, neither of
which occurred in this present review. Ferraraexplainsthat its use of theoreticd line speeds for
production labor and overhead costs and packing line speeds for packing labor and costs is consistent
with other respondents methodologies in every other review of this product. Ferrara argues that
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throughput rates are the means by which total [abor and overhead expenses are differentialy absorbed
among various products, so it is clear that Ferrara s labor and overhead expense is accounted for in its
entirety. Ferraraaso argues that throughput rates are cons stent with production recipes, and that the
packing cost differential between long and short cuts arises from differences in packing materia cods,
which differ substantiadly between Teflon- and bronze-die products. Ferrara argues that though
petitioners may find examples where the cost difference between Teflon- and bronze-die pastais not
Substantia, what drives the determination iswhether there are distortive articles. Ferrara concludes that
since there are digtortive examples, both products cannot be included in asingle CONNUM. Ferrara
argues that for the foregoing reasons, the Department should continue to adopt a 5-digit CONNUM inits
find andyds

Department’s Position: We agree with Ferrara that the physica and cost differences, aswell asthe
difference in throughput rates and packing line speed, between bronze- and Teflon-die pasta warrant
separate treatment. We agree with Ferrarathat this issue was thoroughly considered in Ferrara's
previous review. See page 4 of the January 3, 2002, memorandum to Richard W. Mordand, Acting
Assgtant Secretary, for Import Administration, “Issues and Decison Memorandum for the Fourth
Antidumping Duty Adminigtrative Review; Find Results of Review,” which is on filein room B-099 of the
main Commerce building. We aso agree with Ferrara that in past reviews where there has been
substantia evidence on the record that demonstrated physica and cost differences, as well asthe
difference in throughput rates, the Department was justified in assigning separate product-control
numbers to different types of pasta. See Notice of Fina Results and Partial Rescission of Antidumping
Duty Adminidrative Review: Certain Padta from Itdy, 64 FR 6615 (February 10, 1999); and Certain
Pedta from Turkey: Find Results of Antidumping Adminidretive Review, 65 FR 77857 (December 13,
2000). Ferrarahas sufficiently substantiated its costs. Moreover, these costs were verified by the
Department. Thus, the record in this case adequately supports this finding, which is consstent with our
decison in the previous review. Accordingly, we continue to use Ferrara sfive-digit CONNUMS, which
account for the differences between bronze-die pasta and Teflon-die pasta for purposes of model
meatching in this review.

Comment 18: CVD Adjustment

Petitioners state that the Department increased the export price for Ferrara’'s U.S. sale by the amount of
the countervailing duties paid that were attributable to an export subsdy. Petitioners believe the
Department should not add the CvVD amount to the export price. Petitioners state three reasonsin
support of this: 1) the terms of sdle for Ferrard s U.S. sales were cost and freight, so U.S. duties and fees
were not included in the starting price; 2) the record indicates that Ferrara was not the importer of record
for any U.S. sdes, and therefore did not incur the cost of the countervailing duties. Petitioners therefore
ask the Department not to add an amount for countervailing duties to the export price for Ferrara s U.S.
deinitsfind andyss
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Feraraarguesfirg that petitioners err in stating that because the CVD offsat was not included in the
garting price, the Department should not add the cost of countervailing duties. Ferraraargues that the
CVD offset isto be applied unconditiondly, regardiess of whether it isincluded in the Starting price.
Second, Ferrara clams that petitioners err in Sating that the CVD offset depends on whether the exporter
incurs the costs of the countervailing duties. Ferraraargues that there is no requirement that the exporter
incur the countervailing duty cogts, and that the CVD offset fulfills United States obligations under the
WTO, and applies regardless of whether the exporter

and importer are the same. Ferrara concludes that petitioners argument that Ferraraiis not entitled to a
CVD offset isincorrect, and asks that the Department continue to apply the CVD offset initsfina
andyss.

Department’s Position: The CVD offset isto be gpplied regardiess of whether it isincluded in the starting
price, and there is no requirement that the exporter incur the costs of the countervailing duties. Petitioners cite
no authority for their assertions. The basic theory underlying this provison isthat in pardle AD and CVD
reviews, if the Department finds that a respondent received the benefits of an export subsdy program, itis
presumed the subsidy contributed to lower-priced sales of subject merchandise in the U.S. market by the
amount of any such export subsidy. Thus, the subsidy and dumping are presumed to be rdated, and the
imposition of duties againgt both would in effect condtitute “double-gpplication” of duties. Section 772(c)(1) of
the Act therefore requires that the Department factor the affirmative subsidy determination into the AD
cdculations to prevent this “double-gpplication” of duties. See Natice of Find Determination of Sdlesat Less
Than Fair Vaue Polyethylene Terephthdate Film, Sheet and Strip From India 67 FR 34899 (May 16, 2002)
and accompanying Decision Memorandum at comment 1. Here, Ferrarais subject to both a CvD and AD
order. See Notice of Find Determination of Sdes at Less Than Fair Vaue: Certain Pasta From Italy 61 FR
30326 (June 14, 1996) (Certain Pasta From Italy) and Find Affirmative Countervailing Duty Determination:
Certain Pagtafrom Italy 61 FR 30287 (June 14, 1996). Accordingly, for our fina results, we are continuing
to add an amount for countervailing duties to the export price for Ferrara s U.S. sdles.

Recommendation

Based on our analysis of the comments received, we recommend adopting al of the above postions.  If these
recommendations are accepted, we will publish the find results and the find weighted-average dumping
margins in the Federal Regidter.

Agree Disagree



Faryar Shirzad
Assstant Secretary
for Import Administration
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