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SUBJECT: Issues and Decison Memorandum for the Finad Results of the
Antidumping Duty New Shipper Review of Certain In-Shell Raw
Pisachios from Iran

Summary

We have andyzed the comments and rebuttas of interested parties in the antidumping duty new
shipper review on certain in-shdl raw pistachios from Iran (A-507-502). Asaresult of our anayss,
we have made changes in the margin caculations. We recommend that you approve the positions we
have developed in the Discussion of the Issues section of this memorandum. Below isthe complete list
of theissuesin thisreview for which we received comments and rebuttals by parties:

Adverse Facts Avallable

BonaFide Sde

Veification

Exchange Rate

Home Market Sdlling Expenses

Disclosure at CVD Veification of Additional Farm
Fdlah SdesExpense Data

Other Cost Issues

Preferentiad Treatment

Combination Rate
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Background

The Department published in the Federal Register the preiminary resultsin this new shipper
review on August 6, 2002. See Certain In-Shell Raw Pistachios from Iran: Preliminary Results of
Antidumping Duty New Shipper Review, 67 FR 50863 (August 6, 2002) (Preliminary Results).



The period of review (POR) isJuly 1, 2000 through June 30, 2001. Since the publication of the
Preliminary Resultsthe following events have occurred.

On October 17, 2002, the Department postponed the fina results of the review until no later
than 150 days from the date of issuance of the prdiminary results. See 67 FR 65337 (October 24,
2002). A request for a public hearing was received by the Department from petitioner (Cdifornia
Pistachio Commission) on August 13, 2002. On August 14, 2002, respondent (Tehran Negah Nima
Trading Company) submitted information in response to a supplementa cost of production
questionnaire. On September 5, 2002, respondent filed its case brief. On September 6, 2002,
petitioner and Western Pistachio Association (WPA), an interested party, filed case briefs. On
September 12, 2002, the Department rejected both petitioner’ sand WPA'’ s case briefs. On
September 13, 2002, the Department received comments from petitioner regarding respondent’s
August 14, 2002 submission. On September 18, 2002, petitioner and WPA resubmitted their case
briefs. On September 30, 2002, respondent submitted a supplemental case and rebuttal brief. On
October 9, 2002, the Department rgjected respondents’ supplementa and rebuttal case brief.
Respondent resubmitted a supplemental case brief and arebuttal case brief on October 15, 2002. On
October 17, 2002, the Department rgjected respondents October 15, 2002 supplemental case brief.
On October 21, 2002, respondent submitted a revised supplementa case brief. On October 28,
2002, petitioner and Ca Pure Pigtachios, Inc. (Ca Pure), an interested party, submitted rebuttal briefs.
On October 31, 2002, the Department rejected petitioners' rebuttal brief. On November 1, 2002,
petitioner submitted a revised rebutta brief. On December 9, 2002, petitioner, Cal Pure, and Nima
submitted comments on the verification reports issued in the concurrent countervailing duty (CVD) new
shipper proceedings, copies of which were placed on the record of thisreview. The public hearing in
this proceeding was held on December 12, 2002.

Scope of Investigation

Imports covered by this review are raw, in-shel pistachio nuts from which the hulls have been
removed, leaving the inner hard shells and edible mests, from Iran. The merchandise under review is
currently classifiable under item 0802.50.20.00 of the Harmonized Tariff Schedule of the United
Sates (HTSUS). Although the HTSUS subheadings are provided for convenience and customs
purposes, our written description of the scope of this proceeding is dispositive

Changes snce the Prliminary Determination

For details of our anadlyss of the above mentioned changes to our fina margin caculation, see New
Shipper Review Find Anadyss Memorandum, December 26, 2002.

Discussion of the Issues

Comment 1: Adver se Facts Available



Petitioner claims Nima has failed to provide the Department with some of the most fundamental
information needed to calculate an actual dumping margin, despite having repeated opportunities to
correct its errors and omissions. Petitioner states that the pattern of repeated failure to provide the
requested information, without adequate explanation, demongtrates that Nima has failed to act to the
best of its ability to cooperate with the Department in this review, and, as aresult, the Department
should base itsfind results on adverse fects available.

Cd Pure argues that Nima failed to submit an accurate and complete statement of dl the actua
planting, development and rearing codts pertaining to the pistachios Nima sold to the United States.
Cd Pure further argues that verification of the concurrent CVD proceedings confirms their skepticism
concerning the overal integrity of the information submitted by Nima. For example, Cd Pure citesto
the fact that two reported home market sales to Bakshie were not recorded in Nima's books and
records. They further argue that: 1) the omission from Nima's account book of the service charge
incurred in converting Nima's U.S. sale proceeds, 2) the discrepancy in the recorded revenue; 3) the
fact that Falah' sinvoices did not match the sdes information submitted for that entity; and 4) the
serious omissions pertaining to the grower’ s reported costs congtitute further evidence that Nima's
reporting methodology and recordkeeping are unsound and unrdliable.

Ca Pure recognizes that asmdl farmer is not expected to keep the same types of recordsas a
large corporation, but argues that the Department has consstently acknowledged that it must be able to
conclude that the interna company records upon which it bases amargin determination are accurate
and complete. See Certain Cold-Rolled Carbon Steel from Venezuela, 67 FR 62119 (October 3,
2002) at Comment 1, and Certain Cut-to-Length Carbon Steel Plate from Sweden, 62 FR 18396,
(April 15, 1997) at Comment 1. Cal Pure further sates that when a company does not prepare an
audited financiad statement in the norma course of business respondent must provide some dternative
means, e.g., atax return, of confirming the accuracy and completeness of dl of its submitted data. Cdl
Pure argues that Nima, Fallah, and Maghsoudi failed to show through such dternative means that they
had submitted accurate and complete information. Cal Pure contends that under these circumstances
the Department should rgject dl of the submitted information and terminate the review. Inthe
dternative, Cd Pure argues, the Department should gpply facts available, which in the absence of any
other evidence, should be the margin determined in the origina investigation.

Respondent argues that Nima' s focus al aong has been to be able to export to the United
States; therefore, Nima s ordinary course of business was to enter data in their books and records only
with respect to sales to the U.S. market geared towards the new shipper review. Nimaarguesthat the
accurecy of entriesin their find account book filed with the Government of Iran was confirmed at
verification in the concurrent CVD new shipper proceeding. With respect to the Bakhshies sdle not
gopearing in Nima's final account book, respondent states that because the sde was not within the
scope and objective of the company, officias did not believe it had to be recorded. Nima points out
that the sale was reported to the Department as required and that all costs and revenues associated



with the Bakhshie sdes have been accuratdly reflected in Nima' s consolidated financid statement. With
respect to Fallah, Nima argues that correct sales and expense figures were submitted on the record of
this proceeding on June 3, 2002, and that these figures were verified in the context of the concurrent
CVD new shipper proceeding. Finaly, Nimaargues that the Department should consider the various
limitations on Nima's operation, namely: 1) the lack of ordinary business relations between the United
States and Iran in the course of the last 22 years, 2) the existence of U.S. sanctions with regardsto
financid transactions and intermediaries; 3) the existence of the current high tariff levesthat virtudly
make high volume trade impossible; and 4) the leve of the development of the Iranian economy with
respect to the financia, accounting, and bookkeeping systems by the businesses and individudlss, that
cannot match smilar sandards gpplied and observed in the indudtridized world. Nima argues that it
tried its best not to et such limitations affect the accuracy of its submissons.

Department’s Position

The Department disagrees with petitioner and Ca Pure that termination or the gpplication of
tota adverse facts available is warranted in thisreview. The Department recognizes that respondent in
this caseisasmall company with unsophisticated accounting and recordkeeping syslem. The evidence
on the record of this proceeding indicates that Nima has cooperated with the Department and
responded to requests for information in atimely manner and in accordance with Department
procedures and regulations.

With respect to Ca Pure' s arguments regarding the Bakhshie sales, we note that Nima has
gated from the beginning of this proceeding that the Bakhsie sdles were not part of its ordinary course
of business and were not likely to be repeated in the future. We accept respondent’ s explanation that
the unusud nature of these one-time saes resulted in Nima s decison not to include the transactionsin
its books and records. We further note that while the Department determined not to rely on these sales
for purposes of NV, as evidence suggested that they were outside the ordinary course of trade,
respondent did report the sales to the Department in accordance with Departmenta instructions.

Regarding the dight discrepancies in reported revenue and service charges, we note that these
areinggnificant differences and not unexpected in light of the rudimentary accounting systemsin place.
With respect to the argument that Fallah’ s invoices did not match its reported sales information, we
note that the sales information submitted in the instant review was corroborated at verification of the
concurrent CVD new shipper proceeding. It appearsthat Falah may have failed to submit corrected
sdes datain the concurrent CVD new shipper review, assuming the Department would rely on the
corrected figures submitted on the record of the AD proceeding. The fact remains, however, thet the
information submitted in this proceeding was found at the CVD verification to be accurate and rdligble.

In summary, as there is no evidence on the record of this proceeding that the information

provided with respect to Nima's and Fallah's sdles and expenses isinaccurate or distortive, the
Department has determined to rely on sdles and expense information submitted by these parties for
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purposes of these final results. We do find, however, that the cost of production as reported by
Maghsoudi Farmsisincomplete and unrdigble. Asaresult, the Department has determined to rely on
partid adverse facts available rather than on cost data provided by Maghsoudi Farms. See Comment 6.

Comment 2: Bona Fide Sale

Petitioner argues that Nima's single sdle of subject merchandise to the United States during the
POR was not bonafide. Petitioner citesto Fresh Garlic From the People’ s Republic of China:
I ssues and Decision Memorandum From Richard W. Moreland to Faryar Shirzad: New Shipper
Review of Clipper Manufacturing Ltd. (Fresh Garlic Memorandum), March 6, 2002, a 9, which
dates that the Department takes its respongibility to review the bonafides of a sale “very serioudy” and
looks & the totdity of the circumgtances in determining whether asdeisbonafide. Petitioner states
that in Fresh Garlic the Department determined that “the circumstances of the sale taken in their
totaity” reveded that there was no bonafide sde. Petitioner clamsin this case, “the circumstances of
the sale taken in their totdity” also reved that Nima s sde to the United States was not bona fide.

More specificdly, petitioner argues that the quantity of raw pistachiosinvolved in Nima'sU.S.
sdeisextremdy smdl (70 kilograms) and atypica. Petitioner beieves atypica sde of pisachios sold
in the export market islikely to be 22,000 pounds. Petitioner citesto Certain Cut-to-Length Carbon
Seel Plate from Romania: Notice of Rescission of Antidumping Duty Administrative Review
(Steel Plate from Romania), 63 FR 47232 (September 4, 1999), aff’ d Windmill International Pte.,
Ltd. v. United States, 193 F. Supp.2d 1303 (Ct. Int’'| Trade 2002) in which “the atypica quantity of
the sale’ was afactor in the Department finding a sale not to be bonafide. Petitioner believes that,
congdering the small quantity involved, Nima s sde to the United States could be consdered asample
sde. Petitioner point to the Notice of Final Determination of Sales at Less Than Fair Value:
Certain Cased Pencils from the People’ s Republic of China, 59 FR 55625 (November 8, 1994)
which states that “it is the Department’ s practice to exclude sample sdes from its cdculation, if
evidence exigts that the sample sales were not made in subgtantia quantities” Since NimasU.S. sde
involved only 70 kilograms of pistachios, petitioner argues, it was asample sde, not of subgtantia
quantity, and should be excluded from the Department’ s cd culations.

Petitioner further asserts that Nimais not a legitimate commercid enterprise and that it has no
prior experience in handling raw pistachios or any other type of nut or food product. Petitioner points
out that Nima did not even have a checking account until the find days of the period of review.
Petitioner states that Nimais not a business with an established history but instead is hoping to bresk
into the U.S. raw pigtachio market with asingle, smdl volume sade tha will give it the ahility to export
sgnificant quantities of raw pistachios to the United States with only minima or no antidumping duties
assessed.



Petitioner aso contends there was no entry or sale of raw pistachios during the period of
review, since the entry date shown in the Customs Form 7501 is July 5, 2001, and the POR ended on
June 30, 2001. In addition, petitioner argues that the purchase order for the raw pistachiosissued by
the U.S. customer, Ann’s House of Nuts (AHON), indicates that the “date ordered” was July 10,
2001. Petitioner further notes that AHON did not pay for the subject merchandise until July 17, 2001.

In its comments on the verification of the concurrent CVD proceeding, petitioner dso argues
that Nima did not use ordinary commercid channels, i.e., acommercid bank, in making the sdeto the
United States and converting the proceeds, but rather used a foreign exchange service. They further
argue that the pricesin Iran a which the grower sold the subject merchandise to the supplier and the
supplier sold to Nima are much lower than the prices a which those entities sold to their other Iranian
customers. In addition, petitioner cite to the fact that the price for Nima s single sde to the United
States was based on freight costs as further evidence that the sale was not bonafide. Petitioner argues
that based upon the totality of the above circumstances there was no bona fide sale during the POR;
therefore the Department should disregard Nima s U.S. sdle and rescind this new shipper review.

Cd Pure amilarly arguesin their comments on the CVD verification reports that Nima's U.S.
sdewas not bonafide. First, Ca Pure citesto the fact that Nima Trading Company (NTC), Nima's
gpparent predecessor, was not established in compliance with Iranian law, nor did it file atax return.
Ca Pure arguesthat in order to avoid the law NTC sold subject merchandise to the United States
through Globex rather than under its own name. Thisfact done, argues Ca Pure, creates suspicion as
to the legitimacy of NTC and its successor Nima. Ca Pure further argues that Nima s CVD
Verification Exhibit 1 gppears to indicate that Nima s company funds were totaly depleted after the
U.S. sdewas completed. Cd Pure arguesthat it is highly unusua for a company to conduct asingle
transaction and then, for dl intents and purposes, shut down through the depletion of al corporate funds
viaatrander back to the company president of previoudy paid in capital and salesrevenue. Ca Pure
a0 notes that Nima had no taxable income and hence paid no taxes. This manner of operation, argues
Cd Pure, indicates that Nima has no intention of conducting an ongoing operation but rather was
formed solely for the purpose of making asingle U.S. sdle that would dlow it to obtain a new shipper
review.

Cd Pure d o cites to the pricing patterns of Maghsoudi Farms and Fallah as evidence that the
U.S. sdeisnot bonafide. Ca Pure arguesthat the CVD verification results indicate that Fallah and
Maghsoudi and Maghsoudi and Nima did not dedl at arms-length, as the prices at which Maghsoudi
sold to Falah were approximately 20 percent lower than the prices a which Maghsoudi sold to three
other larger customers, and the prices at which Fallah sold to Nima were also lower than the prices a
which Fdlah sold to other, higher volume customers. Ca Pure arguesthat it is unusud in commercid
practice to charge higher pricesto large volume customers and lower prices to exceedingly smdl
volume customerslike NTC or Nima. This direct rather than inverse correlation between volume and
price, argues Ca Pure, strongly suggests that price accommodations occurred between these parties,
alowing Nimato set afavorable price to its U.S. customer. Such activity, argues Cd Pure, indicates



that Nima and its supplier did not ded at arm’ s-length, and if they did not, argues Cd Pure, then
Nima's U.S. sale cannot be bonafide. Findly, Cd Pure argues that the basis on which Nima st its
U.S. priceis evidence that norma commercid consderations were not driving the essential terms of
sde. The CVD veification report Sates that the quantity sold to AHON was “determined by air
trangport costs.” Cd Pure further argues that it appears that the parties agreed only on price after the
ar freight cost was made known. The very use of arr freight to ship asmall quantity of nuts, argues Ca
Pure, is further evidence that the sale was not bona fide, as no commercid sdller of pistachios ships
them by air. Cal Pure further notes the statement on the purchase order issued by AHON, which states
that the U.S. sdlewas a*“test shipment” as evidence that the U.S. sdle was not anorma commercia
shipment of pistachios.

Respondent argues that the smal volume of its U.S. sdle was due to the exidting high tariff rates
and the risk and expenses involved in undertaking this review. Respondent clams that not even the
largest Iranian exporters could afford to export large volumes of pistachios and risk the prospect of 317
percent tariffs. Nimaarguesthat it is alegitimate company formally registered in Iran and that the focal
point of its busness isto take advantage of business opportunitiesin the U.S. market. Nima points out
that its U.S. sdle involved AHON, the tenth largest packer and distributor of nuts in the United States.
Nima aso argues that the dates of sde and entry are well established in the record of the review. Nima
datesthat it did its best to carry out its sdes to the United States in a professiona manner adhering, as
much as possible, to the standard practice in the normal course of business.

Department’s Position

The Department disagrees with petitioner and Ca Pure. The Department finds that the totality
of the evidence on the record of this proceeding does not support afinding that Nima s sde to the
United States was not a bona fide transaction. With respect to petitioner’ s argument regarding
quantity, while we note that the quantity sold by Nima appears to be smal compared to stated industry
standards, established Department practice provides that the size of atransaction is not sufficient, in and
of itsdlf, to warrant afinding that the transaction is not bonafide. The Department has stated that
“dngle sdes, even those involving smdl quantities, are not inherently commercialy unreasonable and do
not necessarily involve sdlling practices atypicd of the parties norma sdlling practices” See Certain
Cut-to-Length Carbon Steel from Romania: Notice of Rescission of Antidumping Duty
Administrative Review, 63 FR 47234 (September 4, 1998). Moreover, the Department has found
amdl quantity sdes (e.g., test sales) to be bonafide in previous new shipper reviews. See American
Slicon Tech v. U.S, 110 F Supp. 2d. 992, 996 (Ct. Int’| Trade 2000) (American Slicon Tech).
While the smdl quantity of Nima's U.S. sdeis of concern, the Department finds no evidence that
Nima s sde to the United States was commercidly unreasonable or involved selling practices atypica
for anew shipper of pistachios (see discussion below). Therefore, the Department finds that the small
quantity involved in Nima s U.S. sde does not, in and of itsdf, render the sdle not bonafide.



Regarding petitioner’ s argument that Nima is not alegitimate commercid enterprise, the
Department finds no evidence on the record to this effect. The fact that a new shipper isanewly
formed entity does not mean it is not alegitimate commercia enterprise. Indeed, at the verification of
the concurrent CVD proceeding, the Department confirmed that Nimawas a legdly registered entity in
Iran and that its account book was stamped by the Ministry of Economy and Finance. Nor does the
fact that Nimawas created to pursue opportunitiesin the U.S. pistachio market render the entity
illegitimate. Whileit istrue that Nimadoes not have an established history in sdling pistachios to the
United States, the Department notes that Nima's U.S. customer and the importer of subject
merchandise, AHON, is an established distributor of nutsin the U.S. market. Thereisno evidence on
the record to indicate that the transaction between Nima and AHON was not a commercidly
reasonabl e transaction.

While Ca Pure has argued that Nima's apparent predecessor, NTC, was not established and
did not operate in compliance with Iranian law, the Department notes that aformal successor-in-interest
andyss was neither requested nor undertaken in thisreview. Moreover, the Department is reviewing
only sdes by Nimain the ingant proceeding. Absent afinding that Nimauis the successor-in-interest to
NTC, NTC' s behavior and sdes practices are not relevant in the context of thisreview. With respect
to Ca Pure s arguments that Nima s company funds were depleted after the U.S. sdle took place, the
Department does not find that this fact necessarily spesks to the bonafides of the U.S. sdle. While
company officids may have decided for avariety of reasons to draw down company funds, thereis no
additiona evidence that the company is not operationd or defunct. Indeed, it is not unreasonable that a
new shipper formed solely for the purpose of saling subject merchandise to the United States would
await the outcome of the Department’ s review before proceeding with additiond sdesto the U.S.
market.

With respect to petitioner’ s argument that no U.S. sde or entry took place during the POR, the
Department notes that it is established practice to proceed with areview if it can be demongrated that
asaeto the United States occurred during the POR and entry occurred within a reasonable period of
time from the end of the period. The Department's regulations provide it with the discretion to expand
the norma POR to include an entry and sdle to an unaffiliated customer in the United States of subject
merchandise if the expansion of the period would likely not prevent the completion of the review within
the time limits st forth in Section 351.214(i). See Antidumping Duties, Countervailing Duties, Notice
of Proposed Rulemaking and Request for Public Comment, 61 FR 7308, 7318 (February 27, 1996);
Antidumping Duties; Countervailing Duties; Find Rule, 62 FR 27296, 27319-20 (May 19, 1997). See
a0 19 CFR 351.214(f)(2)(ii). The Department notes that the entry date for Nima's U.S. sdeis July
5, 2001, amerefive days (inclusve of afederd holiday) after the end of the relevant POR (June 30,
2001). The Department does not find a delayed entry of five days to be sufficient to terminate this
review.

With respect to sale and payment date, the record evidence indicates that the merchandise a
issue was ordered verbally on June 10, 2001, and invoiced on June 25, 2001. The record does
contain a purchase order from AHON dated July 10, 2001; however, aletter from the Import/Export



Manager of AHON dated July 27, 2001, and contained in Nima' s original request for review, states
that the purchase order date of July 10, 2001, reflects an interna adminigtrative delay in receiving new
part numbersfor Iranian pistachios. The letter confirms the verbal order placement date of June 10,
2001. The Department therefore finds that a sale did occur within the POR. In addition, the
Department has found in a previous new shipper review that issuance of a purchase order after
shipment is not necessarily commercidly unreasonable. American Slicon Tech, 110 F. Supp. 2d. at
997. With respect to payment, as the goods were entered into the United States on July 5, 2001,
payment took place within 12 days of entry. The Department does not find a 12 day lag between entry
and payment to be unreasonable. Regarding petitioner’ s argument that Nima used aforeign exchange
dedler rather than acommercia bank to convert its U.S. sale proceeds, the Department accepts
respondent’ s argument that the lack of forma banking and financia relations between the United States
and Iran necessitated the involvement of athird-party exchange service.

Regarding petitioner’s and Ca Pure' s argument that the prices charged by the grower and
supplier of subject merchandise to each other and to Nima agppear to be based on preferentia terms,
the Department does not find this argument persuasve. Many factors in addition to the volume of a
given sde may be factored into the price set by the seller. We have no evidence on the record to
determine what factors went into the setting of prices between the grower and supplier and the supplier
and Nima. The fact that prices among these parties may be lower than prices charged to other
cusomersisnat, in itsdf, indicative of affiliation or price colluson, nor isit sufficient to find thet the
transactions were not a arms-length. Most importantly, there is no evidence on the record to suggest
that the sale between Nima and its U.S. customer was made at a commercialy unreasonable price.
Therefore, we do not find that the prices charged by the grower and supplier to each other and to Nima
support afinding that Nima's sde to the United Statesiis not bona fide.

Finaly, with respect to the issue of air freight and its effect on price and quantity of the U.S.
sde, we acknowledge that the record indicates that trangportation costs played afactor in determining
the fina quantity of the sdle. We do not find evidence on the record of this review, however, that the
unit price established between Nima and AHON was in any way affected by the cogts of
trangportation. It is reasonable that a customer purchasing goods on an FOB basis would consider
freight costs in determining the final quantity of goods he intends to purchase, as he/she is respongble
for those cods. Absent any evidence that the unit price of subject merchandise was in some way
affected, and/or distorted, by the transportation costs borne by the U.S. customer, we do not find this
argument persuasive. As discussed above, the Department has stated and the Courts have upheld that
asmdl quantity test sale/shipment is not necessarily contrary to norma business considerations. See
American Slicon Tech, 110 F. Supp. 2d. at 996. Absent additional evidence that the saleto AHON
was digtortive or unreflective of norma business practice, the fact that it may have been asmdl
shipment sent via air freight does not warrant afinding that the sde is not bona fide.

In summary, while the Department notes that the smadl quantity of the U.S. sdleis of concern,
and that transportation costs were afactor in establishing the final quantity to be sold, we do not find
based on the totality of evidence on the record that Nima s sale to AHON was conducted contrary to



normal business practices. Given the absence of any evidence that the price between Nimaand
AHON isdigortive or that Nimaand AHON are not |egitimate enterprises, we do not find the sale in
question to be commercidly unreasonable. Asaresult, for purposes of thisreview, we find Nima's
U.S. sdleto be abonafide transaction and have determined that rescission of thisreview istherefore
unwarranted.

Comment 3: Verification

Petitioner datesthat it first made aformal request for verification on December 18, 2001, and
argues that verification in this case is particularly important if the Department is going to use
documentation submitted by Nima such as exchange rate information. Petitioner states the Department
should not use such documentation without verifying its accuracy.

Petitioner contends that verification is particularly important because of the Department’s
gatement in the preliminary results that “[€]xchange rates for the Iranian rid published in the Dow Jones
News/Retrieva Service appear to be official ratesfor public rather than private transactions.”

Petitioner claims verification will show that the exchange rate for the Iranian rid published by Dow
Jonesisin fact an officid rate for private transactions. Petitioner states that it is commonplace for the
Department to conduct verification in anew shipper review and cites to severad insances where the
Department has conducted verification in new shipper reviews.

WPA argues that the respondent has been particularly evasive in answering the questions
presented by the Department. WPA aso argues that five supplementas is an unusualy high number.
WPA contends that when a respondent has been unwilling to be forthcoming with informetion, the ITA
would, at the very least, perform a verification or rely on adverse facts available.

Respondent did not comment on thisissue.
Department’s Position

The statute and regulations do not require the Department to conduct verification in anew
shipper review. See 19 CFR 351.307(b)(iv). Where the Department elects not to verify, it will rely on
timely submitted information, unless there is evidence that the information is unreligble. See Tapered
Roller Bearings and Parts Thereof, Finished and Unfinished, From the Peopl€e’ s Republic of
China, Final Results of 1997 - 1998 Antidumping Duty Administrative Review and Final Results
of New Shipper Review, 64 FR 61847 (November 15, 1999). In the ingtant review, information has
been submitted in atimely manner in accordance with Departmentd regulations, and the record
contains no evidence to suggest that the information provided by Nima and Fallah isunrdigble. The
Department did eect to conduct a verification under the companion CVD new shipper proceeding, the
report of which indicates that with respect to cross-cutting issues such as exchange rates, company
structure, etc., information submitted on the record of this proceeding isindeed accurate and religble.
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(See Veification of the Questionnaire Responses Submitted by the Tehran Negah Nima Trading
Company in the concurrent CVD New Shipper Review (CVD Veification Report). Thus, for these
fina results, the Department will rely on the information provided by Nimaand Falah. See comment 6
for adiscusson of cost information supplied by Maghsoudi Farms.

Comment 4: Exchange Rate

Petitioner believes the Department should follow its well-established precedent and use the
exchange rate published by Dow Jones News/Retrieva Service (Dow Jones) rather than
documentation provided by respondent. Petitioner cites to the Department’ s policy bulletin (see Policy
Bulletin 96-1: Import Administration Exchange Rate Methodology, 61 FR 9434 (March 8, 1996) on
exchange rates which states that in the absence of the Federa Reserve Bank rate, the Department will
identify “another reliable source” for purposes of exchange rate calculaions. Petitioner arguesthat in
numerous cases the Department has found “another reliable source” to be the exchange rates published
by Dow Jones. Petitioner points to many cases where, in the absence of a Federa Reserverate, the
Department used the Dow Jonesrate. Petitioner argues that in following the overwheming precedent
the Department has established the Department should use the Dow Jones rate in this new shipper
review.

Petitioner argues that the “actud” rate dlegedly received by Nimaisirrdevant becauseit is not
the officid published rate. Petitioner argues that the officid rate on the date of Nima s U.S. sde (June
25, 2001) as published by Dow Jonesis 1,746.47478962 riasto USD. Petitioner clamsthat thisrate
is not an aberration and isreliable, asit isthe exchange rate reported by other reputable sources.
Accordingly, petitioner states the Department’ s established practice requires use of thisrate rather than
the purported “actud” rate advocated by Nima.  Petitioner further argues that, contrary to the
Department’ sfinding in the preliminary results, Nima received the Dow Jonesrate, and that the Dow
Jonesrateis gpplicable to private transactions. Petitioner argues that Nima s assertions on the record
that the “oil-notiond rate’ (which appears to be the rate reported by Dow Jones) appliesto
governmental transactions and therefore cannot be used for purposes of this review are incorrect.
Petitioner argues that substantial evidence on the record indicates that the “oil-notional” rate has been
used by the “bonyads,” which petitioner defines as private commercid entities responsible for twenty-
one percent of the pistachios grown in Iran. Petitioner argues that Nima has not provided any evidence
to rebut or contradict these facts.

Petitioner argues that the documentation submitted by Nima regarding exchange ratesis not
reliable and includes a scribbled handwritten note. Petitioner believes the Department should not rely
on such unconvincing and unsound documentation in formulating its results in an antidumping
proceeding. Petitioner further arguesthat the “actud” rate received by Nimaisirrdevant becauseitis
not the rate in effect on the date of sde. Petitioner points out that the documentation Nima provides
reflects an exchange rate that existed on February 4, 2002, a date well outside the POR. Petitioner
further points to the Department’ s regulations mandating that the Department select an exchange rate
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that existed on the date of sdle of the subject merchandise. By converting foreign currencies into USD
using arate of exchange that existed on a date other than the date of sdle of the subject merchandise,
petitioner argues, the Department violated its own regulations. Petitioner daimsthat in switching from
an exchange rate based on objective criteria - i.e., what the Federal Reserve or Dow Jones reports on
the date of sdle - to an exchange rate based on subjective criteria- i.e., what a particular
exporter/producer claimsto be the exchange rate is unprecedented and unwarranted.

Even if the Department determines to rely on information submitted by Nimafor purposes of
exchange rate conversion, petitioner argues, that information supports the use of arate of 1,755 ridsto
USD. Peitioner pointsto Nima s first supplementa questionnaire response dated February 22, 2002,
in which Nima provides a bank document showing a deposit of $1,173 for which it received
2,058,615 Iranian ridsin return. Petitioner claims this document demonstrates that Nima received a
rae of 1,755 ridsto USD. Petitioner sates that Nima attempted to downplay its own evidence of this
rate by stating that such an exchange rate “is only for bookkeeping purposes.” Petitioner states that
Nima cannot wish away the use of this exchange rate by merely stating thet it is for bookkeeping
purposes. Nor, argues petitioner, can Nima assert, without any support, that it received an exchange
rate of 7,695 ridlsto USD. Petitioner argues that Nima appears to pick the exchange rate of 7,695
ridsto USD out of the blue.

Petitioner further contends that in the preiminary results of the ingtant review the Department
did not adequatdly support its reasons for using the documentation provided by Nimafor purposes of
exchange rate converson. Petitioner argues that the Statement of Adminigrative Action (SAA) for the
Uruguay Round Agreements Acts (URAA) sets forth that the Department “must specifically reference
in ...[itg]...determinations factors and arguments that are materia and relevant, or must provide a
discussion or explanation in the determination that renders evident the agency’ s trestment of a factor or
argument.” SAA a 892. Peitioner states the Department neither (a) specificaly referencesin its
determination facts and arguments that are materia and relevant, nor (b) provides a discussion or
explanation that renders evident the agency’ s trestment of afactor or argument. Petitioner clams that
what little discussion the Department provides for its selection of exchange rates is erroneous.

Lastly, petitioner argues that if the Department does not use the exchange rate published by
Dow Jones then the Department should use a weighted-average exchange rate which would be
indicative of the performance and well being of the Iranian economy with the rest of the world and
enable comparison of the Iranian microeconomic picture to the rest of the world. Petitioner believes a
weighted average rate more accurately represents the true commercia vaue of Iranian currency than
the “non-ail” rate done. Petitioner explains the “non-ail” rate represents only a portion of actua
commercid foreign exchange transactions in Iran while aweighted average would capture dl such
commercid trade. Itisirrdevant, petitioner sates, that much of that commercid trade occursin the
petroleum sector. Petitioner suggests for the period including the date of sale of the subject
merchandise, based on transactions in Iran, the wel ghted-average exchange rate would be
gpproximatdy 5,339 ridsto USD.

12



WPA damsthereisvery little explanation in the preliminary results as to why the Department
selected the exchangerateit did. WPA argues that considering the lack of sgnificant evidence on the
record and the fact that this action was contrary to Department precedent it would seem that amore
substantive explanation would be in order. Based on their reading of Department procedures, WPA
maintains one would have anticipated the selection of the officid exchange rate as published by Dow
Jones.

WPA datesthat during the POR, Iran maintained a dua exchange rate - the Tehran Stock
Exchange (TSE) rate (8,000 ria = $1) and an officia rate (1,750 rials= $1). WPA does not know of
any other country which maintains adual exchange rate with as wide a spread between the two rates.
WPA clams neither the TSE nor the officid rate represents atrue value of the Iranian rid. Because of
the complicated exchange rate system, WPA suggests the Department investigate numerous
transactions to determine a weighted-average exchange rate which more accurately reflects the red rate
of exchangein Iran.

Respondent argues that the Department’ s use of the “non-oil” rate as opposed to the “oil-
notiond” rate published by Dow Jones, is the correct and true reflection of the ongoing exchange rate
sysem in Iran during the POR. Respondent argues that the Centra Bank of Iran, like dl other Centrd
Banksin the world, is the sole and ultimate authority on al monetary and foreign exchange matters
related to the country. Respondent contends that the verification of the correct and prevalent exchange
rate systlem in any country, including Iran, as performed by the IMF and the World Bank, is only
possible by the records, announcements, and documents published by the centrd banks. Therefore,
respondent states, in the absence of the Federd Reserve Bank rate, the Department should rely on
Iran’s Centra Bank published rates as * another reliable source.”

Respondent states the fact that the Federal Reserve Bank does not publish an exchange rate for
the Iranian ria should not preclude the fact that the ultimate source of accurate and rdligble information
on any country’s foreign exchange system is the centra bank of that country. Respondent maintains
that the Dow Jones rates are reflective only of the “ail-notiond” rate used exclusively by the Iranian
government through the public banking system to sdttle its own internationd financid obligations.
Respondent states the use of thisrate, as recommended by the petitioner, will congtitute an outright
denid of the redities of the Iranian foreign exchange system and would be contrary to practicaly dl
standard and established methodologies in economic and financid andysisin this or any other country
regarding the structure and operation of the Iranian foreign exchange system.

Respondent further argues that it did not receive the Dow Jones exchange rate in converting its
proceeds from the U.S. sdle. Respondent points to the documents submitted inits April 4, 2002,
response which reflect the dates, the exchange rate, and the amount in rials Nima received for the
proceeds of its sdleto AHON. Respondent states that the proceeds were credited initidly to Nima's
temporary Foreign Exchange account. Respondent explains Nima had three options for converting
these proceeds: 1) Nima could have withdrawn the amount of $1,173 and exchanged it at the free
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market rate of 8,000.39 ridsto USD; 2) Nima could have sold its dollars to the same bank at the
“non-ail” rate of 7,917.99 to USD; or 3) Nima could have left its dallarsin its account and exchanged
them at afuture date. Nimaarguesthat it chose the third option and that on February 4, 2002, Nima
decided to exchange the dollars for rials. Respondent Satesthat it received atotal of 8,761,500 rids
for its deposit of $1,173, or arate of 7,965 ridsto USD. Respondent argues thet it is wrong to argue
that Nimarecelved 1,750 ridsfor its foreign exchange proceeds from the sale. Respondent claims that
the banks are obligated per satuary regulations by the Centrd Bank of Iran to give Nimathe “non-oil”
rate. Respondent points out that snce Nima had no other transactions in thet time frame, the origina
$1,173 dollars deposited in the foreign exchange account on July 29, 2001, were the same dollars that
were withdrawn and converted to rials on February 4, 2002.

Respondent argues that the bank originally entered arate of 1,750 rids per USD on Nima's
gatement due to two factors. Respondent states that during the POR the Iranian banking system had a
“three-tier” foreign exchange system which required the government and the banking system to establish
two bookkeeping systems that would alow the banks to handle not only government and state
enterprises aswell as private dollars with domestic origin, but aso be capable of processing private
transfers from outside the country. Respondent states that the banks used to convert dl transactionsin
the firgt category (i.e., government, public enterprises and private transfers of dollars with domestic
origin) a 1,750 rials per dollar. Respondent states that this system alowed the Centra Bank to
maintain a more accurate account of the foreign exchange supply in the economy, and differentiated
between the new dollars coming into the economy and the existing ones in the hands of the government
or private individuas or companies. Therefore, respondent contends, al dollar trandfers with a
domestic origin, i.e., from one account in an Iranian bank to another account in that same bank, or
between two Iranian banks inside the country, were entered on the books at the * oil-notional” rate.
However, if and when the same private individua intended to withdraw his money, the bank would
ether give him or her dollars or purchase the dollars a the “non-oil” rate and credit the individua’s
“rid” account at this higher rate. Respondent states that as a result the transfer of dollars with an
interna origin into its account was firgt entered on the books at the “ oil notiona” rate, but was later
converted and exchanged at the “non-oil” rate.

Respondent contends that the dollar proceeds from its U.S. sale were first deemed to be of
“domestic-origin” and initialy booked at the “oil-notiona” rate due to the fact that Nimahad to send its
dollar proceeds through Sehati Exchange. Respondent argues that it had to use aforelgn exchange
dedler dueto the lack of exigting financia and banking relations between Iran and the United States.
Respondent argues that the Sehati office in Iran transferred the proceeds from Nima s U.S. sdeto
Nima's account at the Bank of Export Promotion in Iran. Respondent explains that thisis the reason
Nima s deposit of dollars was treated as having “domegtic origin.” Respondent clams that since the
transfer of dollars was between two private dollar accounts with a domestic origin the oil-notiond rate
was applied origindly and solely for “bookkeeping purposes.” Later, repondent argues, proceeds
were converted at the “non-ail” rate. Respondent states that the mechanism of the transfer of Nima's
dollars by Sehati, dong with the bookkeeping procedures related to the “multi-tier” exchange sysemin
place during the POR, resulted in a two-stage process of exchanging Nima sdollarsto rids.

14



Respondent argues that the bookkeeping of the banks; i.e., the number of stages the bank
chose to convert Nima' s dallars to rids, should not have any bearing on the final outcome of this
review. Respondent argues that Nima chose to leave its proceeds in its foreign exchange account and
convert them a afuture time. Respondent asserts that the bank actually exchanged Nima s dollars to
ridsat arate of 7,965 ridsto USD. Respondent clams the average monthly “non-oil” rates are
available in the publications of the Centra Bank of Iran or the International Monetary Fund (IMF).
Respondent points out that one of petitioner’s own documents uses IMF data which reports an
exchange rate for year 2001 of 7,924 rids per USD.

Respondent further argues that it did not and does not have any &ffiliation with any Bonyadsin
Iran. Respondent states that Nima did not purchase any pistachios from any Bonyads and argues that
petitioner’ s atement that the Bonyads could have used the “oil- notiona” rate is only an alegation not
substantiated by documented facts. Respondent states there is no documentation to support the
dlegation that the “oil-notiond” rate is used by various private parties. Respondent believesthat if
private companies had benefitted from the “oil notiond” rate, it would have beenillegd and in violation
of the Iranian banking laws and regulations. Respondent points out that Nimadid not exchange its
dollars at the “oil-notiond rate” Findly, respondent states the exchange rates other entities have
access to does not have any bearing on this review, since antidumping reviews are company specific.

Respondent further argues that the use of a weighted-average exchange rate would be
concelvable only if the exact rate & which Nima exchanged its dollars to rias was unknown.
Respondent argues that the wel ghted-average proposed by petitioner includes a significant amount of
“over vdued’ ridsthat are exclusvely available to the government as aresult of its oil exports.
Respondent points out that a weighted- average exchange rate has no bearing on the exchange of
Nima's proceeds from its U.S. sale.

Department’s Position

The Department agrees in part with petitioner and in part with respondent. The Department’s
preferred source for daily exchange rates is the Federa Reserve Bank. In the absence of a Federd
Reserve Bank exchange rate, the Department has often relied on rates published in the Dow Jones
News/Retrieva Service. In this proceeding, however, there is ample evidence on the record to indicate
that the rate published by Dow Jones is not the appropriate rate to use for currency conversion
purposes. We do agree with petitioner, however, that the exchange rate relied upon by the Department
in the preliminary results of review reflects arate in effect outside of the POR. For purposes of these
find results, therefore, the Department has determined to use the quarterly “non-oil” exchange rate as
reported by the Centra Bank of Iran for the quarter in which Nima s U.S. sale occurred.

Asthe Department stated in its preliminary results of the ingtant review, the Internationa
Monetary Fund's (IMF) Annual Report on Exchange Rates and Exchange Redtrictions 2001, indicates
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that as of March 20, 2000, Iran had in effect adua exchange rate system'. This system as outlined by
the IMF conssted of: (1) an officid rate of 1,750 riasto USD “gpplied mainly to the imports of
essentid goods and services aswell as servicing public and publicly guaranteed debt;” and 2) an
effective Tehran Stock Exchange (TSE) rate “ gpplied to al transactions except for government imports,
imports of essentia goods, and services of public and publicly guaranteed debt.” A third officid
exchange rate consisting of an “export rate’ of gpproximately 3,000 rialsto USD had been abolished
on March 19, 2000. According to the IMF, therefore, the rate of approximately 1,750 ridsto USD
advocated by petitioner and published by the Dow Jonesis gpplicable to adistinct set of transactions
involving imports of essential goods and services and sarvicing of public debt. The Government of Iran
confirmed thisfact at verification of the concurrent CVD new shipper proceeding. Indeed, GOI
officias sated that “pistachio growers, whether cooperatives or independent farmers, were never
eigibleto use Rate 1 for any purpose.” See Verification of the Questionnaire Responses Submitted by
the Government of the Idamic Republic of Iran, page 2. Asaresult, the Department finds that this rate
is not appropriate for purposes of currency conversion in this proceeding.

Record evidence from the Bank of Export Promotion in Iran indicates that respondent received
the “non-ail” or effective TSE rate at the time its proceeds from the U.S. sde were exchanged in
February 2002. The Department acknowledges that a the time of the initial deposit through Sehati
Exchange, Nima s USD proceeds were given an Iranian rid equivaent based on the “oil-notiond” rate
of 1,765 ridsto USD. Thisrate, however, appearsto be for interna record-keeping purposes, as
argued by respondent, and no evidence exists that this rate was used for any actua currency converson
involving Nima s U.S. sdle proceeds. (See Nima's response dated February 22, 2002, exhibits 2B,
2C, 2D and 2E, April 4, 2002, Exhibits 2, 3 & 4). Indeed, according to the IMF, the proper
conversion rate for dl transactions except for imports of essentid goods and services and servicing of
public debt isthe effective TSE or “non-ail” rate. The fact that, as a procedurd matter, Nima'sU.S.
sde proceeds were initially considered by the bank to have come from a*domestic source,” the Sehéti
Exchange, and given an Iranian ria equivaent based on that fact does not warrant the use of an
exchange rate which appears contrary to Iranian monetary policy and which was never redized by
respondent.

We disagree with petitioner that an artificidly-constructed welghted-average exchange rate
would be agppropriate in thiscase. Thereis no evidence to suggest that such arate existsin Iran nor
any evidence to suggest that respondent realized such arate during the POR. For the Department to
attempt to congtruct an exchange rate for purposes of this review would be highly unusua and
unreflective of the redities of currency converson in Iran and the evidence on the record of this
proceeding. Nor do we find petitioner arguments regarding the bonyads to be persuasive. Thereisno
evidence on the record that Nimaisin any way associated with or part of the bonyads. Nor isthere

At the verification in the concurrent CVD proceeding, the Government of Iran cited to an
additiona exchangerate, the “free market,” or “pardle market” rate, indicating that this rate wasiillegd
in prior years but has been openly traded in the last severd years. Officials noted that this rate closely
tracks the “non-oil” rate. CVD Verification Report at pages 1 - 2.
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compelling evidence to indicate that exchange transactions in Iran involving the bonyads and pistachios
are officidly undertaken a the “oil-notiond” rate.  Whether or not the bonyads as a group or as private
individuads were able to convert currency a arate officidly gpplicable to imports of essentid goods and
services and servicing of public debt isirrdevant for purposes of this proceeding. The Department’s
objectiveisto use the officid exchange rate applicable to the transactions a issue.

We do agree, however, with petitioner that Departmenta regulations require that currency
conversions be based on the rate of exchange in effect on the date of the U.S. sde. Because Nimadid
not convert its U.S. sale proceeds until after the POR, for these find results, the Department will not
rely on the actual conversion rate redized by respondent and evidenced on their bank statements.
Rather, the Department will gpply the rate published by the Central Bank of Iran for the second quarter
of Persan year 1380, the quarter in which the U.S. sdle took place, in its margin calculation program
(i.e.,, 7,919.98 rids). (See Nima s response dated February 22, 2002, Exhibit 2e).

Comment 5: Home Market Selling Expenses

Petitioner argues that the Department should increase Nima's home market selling expenses for
the expenses associated with any trip Mehrdad Valibelgi made to Iran in conjunction with any sde by
Nimato the United States. Petitioner points out that the Department included, as part of Nima s home
market selling expenses, expenses associated with the trip to Iran of the President of AHON.

Respondent arguesthat Mr. Vdibeigi’strip to Iran had nothing to do with hiswork asa
consultant to Nima. Respondent explains that whilein Iran Mr. Vdibeigi discussed matters with Nima
officids but that that was not the main purpose of histrip. Mr. Vdibegi explainsthat he had not been
home in twenty years and wanted to visgt friends and family.

Departments Position

We disagree with petitioner. The Department has captured in its caculation al relevant sdlling
expenses incurred by Nima' s during the POR. There is no evidence to indicate that Nimaincurred any
additiona expenses on behaf of Mr. Vdibeigi with respect to histrip to Iran. As noted by petitioner,
al expensesincurred by Nimawith respect to the vist to Iran of officials from AHON have been
properly reported and included in the Department’ s cal culations.

Comment 6: Disclosureat CVD Verification of Additional Farm
In its comments on the verification report in the concurrent CVD new shipper proceeding, Ca
Pure notes that the Department discovered a the CVD verification that Mr. Maghsoudi, the grower of

subject merchandise, owned a second, unreported farm. Ca Pure dleges that thisis a materia fact that
should have been reported to the Department in response to the standard questionnaire. Specificaly,
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Cd Pure clams that the Department requires cost respondents to provide alist of dl plants and facilities
involved in the production and sale of subject merchandise and to report a weighted-average cost. Cd
Pure contends that Mr. Maghsoudi failed to do so. Cd Pure further notes that the second farm which
Mr. Maghsoudi ownsisin the region where RPPC operates. Ca Pure argues that the close proximity
of the second farm to RPPC’ s farms and the likelihood possibility of a previous afiliation/relationship
between RPPC and Maghsoudi’ s second farm warrants termination of this new shipper review, since
such affiliation would disquaify Maghsoudi and, hence, in this case, Nima, from obtaining a new shipper
review.

Cd Pure clamsthat the existence of the second farm cdls into question whether the land was
ever used by or for RPPC to produce subject merchandise and whether Mr. Maghsoudi, or previous
owners of the land were affiliated with RPPC or any other pistachio producers who exported during the
origind investigation. Ca Pure argues that the Department would need to conduct a successor-in-
interest andysis to ultimately determine these issues. Cd Pure ligts five eements that the Department
has congdered in past cases involving successorship. Absent evidence on the record with respect to
these factors, and due to itsinability at this stage to conduct such an andysis, Ca Pure argues, the
Department should rescind the proceeding.

Cd Pure argues, however, that if the Department does not rescind the review it should rely on
adverse facts available for these find results. Ca Pure notes that respondent has made it clear that its
cost reporting is based solely on Maghsoudi’ s one farm congsting of 15 hectares in production during
the POR. Ca Pure notesthat the second farm consists of 23 hectares. Because the costs of thisfarm
were omitted from Maghsoudi’ s questionnaire response, Ca Pure argues that potentialy 60 percent of
relevant costs were not reported. In addition, Cal Pure claims that the actual costs from the second
farm could have been used as the basis for any estimated start-up and rearing costs for the farm for
which estimated costs were reported.

Petitioner claim that the newly discovered farm renders Mr. Maghsoudi’ s costs unreliable.
Petitioner point to the Notice of Final Determination of Sales at Less Than Fair Value: Small
Diameter Circular Seamless Carbon and Alloy Standard, Line and Pressure Pipe from Germany,
60 FR 31,974 (June 19 1995) where it clams the Department applied adverse facts available to the
regpondent in asimilar Stuation.

Respondent did not comment on these issues.
Department’ s Position:

We agree in part with petitioner and Cad Pure. While we disagree that the newly disclosed
farm warrants termination of the review because it islocated in the region where Rafsanjan Pistachio

Producers Cooperative (RPPC) operates and hence suggests a possible affiliation between the
previous owners of the land and RPPC, we do agree that the disclosure at the CVD verification of a
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second farm owned by Mr. Maghsoudi renders his costs as reported unreliable and unuseable for these
find results.

In reviewing Mr. Maghsoudi’ s cost responses, it is not clear whether Mr. Maghsoudi isa sole
proprietor with pistachio orchards a two locations or if each location is a separate legd entity unto
itself, with Mr. Maghsoudi as the sole shareholder of both entities. If the former istrue, he had an
obligation to report costs for both farms from the very beginning of this proceeding, as he was
requested to report his costs of growing subject merchandise, i.e., pistachios, a dl growing facilities
(Sec. D 11.A.2). If thelatter istrue, he was obligated to disclose the effiliation of the two entities, which
would have alowed the Department to request the necessary information with respect to the second
farm and to perform a proper investigation of it.

Section 351.401(f) of the regulations describes our treatment of affiliated producersin
antidumping proceedings. It statesthat, in an antidumping proceeding under this part, the Secretary will
treat two or more affiliated producers as a single entity, where those producers have production
facilitiesfor amilar or identica products that would not require subgtantia retooling of either facility in
order to restructure manufacturing priorities and the Secretary concludes that there is a Sgnificant
potentia for manipulaion of price or production. In identifying asgnificant potentid for the
manipulation of price or production, the factors the Secretary may congider include:

(i) Thelevd of common ownership;

(i) The extent to which manageria employees or board members of one firm st on the board of
directors of an affiliated firm; and

(iif) Whether operations are intertwined, such as through the sharing of sdesinformation,
involvement in production and pricing decisions, the sharing of facilities or employees, or
sgnificant transactions between the affiliated producers.

As petitioner and Ca Pure point out, the Department requests information pertaining to affiliates
in its standard questionnaire. In this proceeding, in theinitid cost questionnaire issued to Mr.
Maghsoudi, we requested aligt of al plants involved in production owned by Mr. Maghsoudi or his
affiliates (Sec. D 11.A.2). We ads0 requested an organizationd chart of the company and each
operating unit (Sec. D 11.A.1). Further, we asked for adescription and organizational chart of hislegd
gructure (Sec. D 11.A.3). Inresponding to each of these questions, Mr. Maghsoudi failed to note that
he owns an additional 23 hectares engaged in the production of pistachios.

Not only did the Department request the disclosure of al ffiliated parties, we aso requested
that aweighted average cost be caculated and reported if production takes place a more than one
location. See, Section D questionnaire a 1.D., “1f more than one unique product produced at a
domestic facility falswithin the definition of a specific CONNUM, determine first the weighed-average
CONNUM specific codts at that facility; then cdculate the company-wide weighted-average
CONNUM specific costs” This reporting requirement and methodology is consstent with Department
practice. See, Memorandum to Faryar Shirzad, Assistant Secretary for Import Administration, |ssues
and Decision Memorandum for the Antidumping Duty Investigation of Low Enriched Uranium
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from France, dated December 13, 2001, the Department addressed the question of cost differences
between identical products produced at different locations with different cost structures and stated:
“Regarding respondent’ s argument that certain products produced and sold in the home country should
be excluded from the cost calculation, we disagree. In cadculating the COP and CV, we compute a
weighted-average cost including al quantities of that product produced during the POI.”

The Department’ s questionnaire and practice thus clearly required Mr. Maghsoudi in this case
to report his average cost of production, regardless of the location of his production facilities, in order
to calculate the proper cost of production for purposes of thisreview. We dso note that given
respondent’ s arguments that he does have records for year 1379 (Persian year) costs and expenses for
the 15 hectares planted in 1372, or the costs associated with planting and rearing those trees over the
past 7 years, the costs of the second farm which Maghsoudi purchased 15 years ago could have been
useful in establishing costs for the orchard planted in 1372, and perhaps would have alowed the
Department to avoid the use of estimates/surrogates. Given the newly disclosed information, and
absent any cost data with respect to the second farm, we cannot conclude that Mr. Maghsoudi’ s costs,
as reported, are either reliable and/or reasonably reflect his actual costs of production.

Section 776(3)(2) of the Act providesthat, if an interested party — (A) withholds information
that has been requested by the Department, (B) fails to provide such information by the deadlines for
such information or in the form and manner requested, (C) significantly impedes a proceeding under the
antidumping statute, or (D) provides information which cannot be verified the Department shall use,
subject to sections 782(d), and (€) facts otherwise available in reaching the gpplicable determination.
In this investigation, respondent failed to provide the necessary information (i.e., the growing costs for
an additiona 23 hectares owned by the producer) to accurately caculate constructed value. Infailing
to disclose the existence of over haf the acreage owned by respondent and used in the production of
subject merchandise, respondent prevented the Department from being able to perform a proper
andysis of the facts or to request the necessary information. Findly, as the absence from the record of
complete cost information renders the reported per-unit costs unreliable, we conclude that, pursuant to
section 776(a) of the Act, use of facts otherwise available is gppropriate.

Section 782(d) of the Act provides, that if the Department determines that aresponse to a
request for information does not comply with the request, the Department will inform the person
submitting the response of the nature of the deficiency and, to the extent practicable, shdl provide that
person the opportunity to remedy or explain the deficiency. If that person submits further information
that continues to be unsatisfactory, or this information is not submitted within the applicable time limits,
the Department, subject to section 782(€), may disregard al or part of the origina and subsequent
responses, as appropriate. In this case, as petitioner and Ca Pure note, the Department requested that
the producer provide the weighted- average cost of al facilities producing the product, if Mr.
Maghsoudi isin fact a sole proprietor, or to report adl affiliated producers so that a proper “ collapsing”
andysis could have been performed. In responding to our requests for information, Mr. Maghsoudi
never mentioned a second farm owned by himsalf and used to produce subject merchandise. Because
Mr. Maghsoudi did not disclose the existence of this second farm until verification in the concurrent
CVD proceeding, which occurred gpproximately five weeks prior to the deadline for these fina results
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and fourteen months after this review was initiated, we had no opportunity to inform him of any
deficiency in hisresponses or to request additional information. Prior to the disclosure a the CVD
verification, the Department appropriately relied upon respondent’s assertions that it had disclosed dl
relevant cost information.

Section 782(e) of the Act provides that the administering authority shal not decline to consider
information that is submitted by an interested party and is necessary to the determination but does not
meet al the applicable requirements, if — 1) the information is submitted by the deadline established, 2)
the information can be verified, 3) theinformation is not so incomplete that it cannot serve asareliable
basis for reaching the gpplicable determination, 4) the interested party has demonstrated that it acted to
the best of its ability in providing the information and meeting the requirements, and 5) the information
can be used without undue difficulties. In thiscase, the proper, complete cost data was never
provided which renders the costs as reported so incomplete as to be unusable. Moreover, it isclear
based on Mr. Maghsoudi’ s failure to disclose the second farm that Mr. Maghsoudi failed to act to the
best of his ability in providing the requested cost data. Thus, in this case Section 782(e) of the Act
does not compel use of respondent’ s reported cost data.

The Department has determined, therefore, that as respondent’ s reported costs cannot be
relied upon, section 776(a) of the Act requires the Department to use facts available for these find
results. In doing so, the Department must then determine whether the use of an adverse inferencein
goplying facts available is warranted under section 776(b) of the Act. In the ingtant review, we find that
an adverse inference is warranted given that the respondent failed to provide information with respect
to the existence of an additiond 23 hectares of pistachio production and, therefore, failed to provide
cost datafor over haf of its production acreage. Thisomission renders the reported cost data
unusesble and prevents the Department from constructing a proper CV using respondent’ s data.

Section 776(b) of the Act provides that adverse inferences may be used when a party has failed
to cooperate by not acting to the best of its ability to comply with requests for information. See dso the
SAA, H. Doc. 3216, 103rd Cong. 2d Sess. at 870 (1996). Specifically, section 776(b) of the Act
provides that, where the Department “finds that an interested party has failed to cooperate by not acting
to the bet of its ability to comply with arequest for information from the administering authority [the
Department] may use an inference that is adverse to the interests of that party in sdlecting from among
the facts otherwise avallable” A new shipper review is premised on the participation of both the
exporter and the producer when the exporter does not produce subject merchandise. See 19 CFR
351.214 (b)(2). In this case, the producer Mr. Maghsoudi failed to provide information necessary for
cdculaing the cost of producing the subject merchandise. Thisinformation was solely within the
control of Mr. Maghsoudi, the producer. The Department is therefore applying adverse inferences
based on Maghsoudi’ s failure to cooperate to the best of his ability. Accordingly, consstent with
section 776(b) of the Act, we have gpplied partid adverse facts avalable in cdculaing CV.

The statute provides no “clear obligation” or preference for relying on a particular sourcein
determining adverse facts available. Section 776(b) authorizes the Department to use as adverse facts
available information derived from the petition, the find determination, a previous adminidrative review,
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or other information placed on the record. As adverse facts available, the Department has determined
to rely on cost figures from the Iranian Minigtry of Agriculture (IMA) study, submitted in respondent’s
section D response, for caculating costs of manufacturing. We took, from the IMA study, the
amortization of start-up codts, the annua rearing costs, and the post-harvesting codts, dl with an
adjusted yidd. To these costs, we added the generd and adminigtrative and profit figures based on the
methodology used in the Department’ s preliminary results. See Memorandum to Neal M. Halper from
GinaK. Lee, RE: Congtructed Vaue Adjustments for Find Results, dated December 26, 2002.

Comment 7: Fallah SalesExpense Data

Petitioner argues that respondent has attempted to alocate costs for the supplier of subject
merchandise without demongtrating that such alocations are consstent with generally accepted
accounting principles (GAAP). Petitioner argues that al of the supplier’s reported unit costs are based
on an dlocation across “{t} he average 30,000 kg that the supplier usudly sell per year.” Petitioner
argues the Department requires actual sales volume in order to alocate costs properly since year-to-
year vaiationsin the actud figures could have avery sgnificant impact on unit costs. Petitioner argues
that the supplier does not describe the period over which the dleged “average” was caculated.
Petitioner believesthe “average’ is a guess rather than atrue average of actud annud sdes. Petitioner
argues that in the absence of data based on the supplier’s actual experience during the POR, the cost
information submitted by the supplier isinadequate and may not be used. Petitioner also argues that the
supplier’ sinformation is not certified as accurate by the supplier and must be rejected.

Respondent argues that al costs provided by the supplier of subject merchandise were certified
in asubmission on the record dated on October 15, 2002.

Department’s Position

Firgt, we agree with respondent that Fallah's reported costs have been properly certified. The
proper certifications were submitted on October 15, 2002, in response to the Department’ s request.
With respect to Fallah’s cost dlocations, we disagree with petitioner’ s assertion that Fallah alocated
costs over an average estimated salesfigure. The statement that petitioner refers to was part of Falah's
response to a question raised by the Department with respect to Fallah's genera books and records.
See Nima's August 14, 2002, submission. Infact, Falah did not caculate its own per-unit cost, but
rather reported the raw data used by the Department to calculate a per-unit cost for the preliminary
results of thisreview. See Falah submission dated June 3, 2002, and Nima' s submission dated August
14, 2002. Theseraw dataincluded Fallah’s reported actual expenses and its totd sales quantity.
Therefore, the Department will continue to rely on these raw data to calculate a per-unit cost for the
supplier for these find results of review.

Comment 8: Other Cost | ssues
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Petitioner, Ca Pure, and Nima submitted numerous arguments with respect to cost data
supplied by Maghsoudi Farms.  Petitioner argues that the cost data as submitted were unreliable, not in
accordance with Iranian GAAP, and not based on the grower’ s actud yields. They further argue that
the record does not support the 50-year average useful life of a pistachio tree used by respondent and
that the Department should include capita costsin CV even if respondent used his own capital. Laglly,
petitioner argue thet verification in the concurrent CVD proceeding showed that |abor costs were
underreported and that the Department failed to include in the exhibits a copy of Maghsoudi’ s cost
book.

Ca Pure argues that Maghsoudi’ s costs as reported are neither consstent with Iranian GAAP
nor based on actud experience. They dso argue that a 50-year average useful lifeis arbitrary and
contend that Maghsoudi’ s depreciation expense must include imputed interest on capital expenditures.
Cd Pure further argues that verification of the concurrent CVD proceeding showed that costs
associated with water, tractor operators, and irrigation equipment were not properly reported.

Respondent argues that Maghsoudi’ s per-unit cost should be averaged over Persian years
1379/1380, as pistachios produce on an “on” and “off” year basis, and that cost of capital should be
et to zero asthe grower did not borrow any fundsin setting up his operation.

Department’ s Position:

Asaresult of the Department’ s decision to disregard the reported costs of Maghsoudi Farms,
and gpply facts available with an adverse inference in determining CV, dl issues specificdly related to
Maghsoudi’ s costs are moot. See Comment 6.

Comment 9: Preferential Treatment

WPA believes the Department continues to provide preferential treatment to Nima. WPA
dates the Department has continually provided guidance to Nimaand given Nima the benefit of the
doubt in questionable stuations. WPA points to the numerous extensions Nima has received and
argues that the U.S. industry has not received comparabl e treatment.

Neither petitioner, Ca Pure, nor respondent comment on thisissue.
Department’s Position:

The Department has conducted this proceeding, asin dl proceedings, in full accordance with
the gatute and Departmentd regulations and has treeted dl parties fairly and without bias.  All requests
for extenson were fully considered and granted whenever possible in accordance with statutory and

regulatory deadlines. The Department notes its obligation to consider the nature of the respondent
(e.g., the Sze of the company, the extent of its experience, etc.) in establishing reporting requirements,
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deadlines, etc., and provide assstance whenever possible.  See 782(c)(1) of the Act; the SAA at 864-865.
Comment 10: Combination Rate

Petitioner believes Nimaintends to take advantage of the rate it obtains from this proceeding to
ship large quantities of pistachiosinto the United States. Petitioner Satesthisis only possibleif the
Department fals to limit the rate in this review to merchandise that has been both produced by
Maghsoudi Farms, the grower of the subject merchandise, and exported by Nima, i.e,, if the
Department fails to issue find results based on a combination rate. Petitioner states the use of a
combination rate in this case is more congstent with the Department’ s standard practice and cites to
section 351.107(b) of the Department’ s regulations. Accordingly, petitioner argues, the Department
should employ a combination rate in the fina results.

Cd Pure contends that it is essentia that the Department clarify in its cash deposit ingructions
for thefind results that those results apply only to the specific exporter/producer combination of
Nima/Maghsoudi, as authorized by section 351.107(b). Cal Pure believesthisis essentia so that other
Iranian producers do not manipulate the results of this review by exporting through Nimaiin the future.

Respondent did not comment on thisissue.
Department’ s Position

The Department agrees with petitioner and Cal Pure that a combination rate is appropriate in
thisreview. Where subject merchandise is exported to the United States by a company that is not the
producer of the merchandise, the Department may establish a* combination” cash deposit rate for each
combination of the exporter and its supplying producer(s). See 19 CFR 351.107(b). The Department
has determined a combination rate is gppropriate in this case, as Nimais not the producer of the
subject merchandise. Therefore, the Department will include in its cash deposit ingtructions to Customs
gopropriate language to enforce these find results on the basis of a combination rate involving
Nima/Maghsoudi.
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Recommendation

Basad on our analysis of the comments received, we recommend adopting dl of the positions
et forth above and adjugting dl related margin and price comparison calculations accordingly. If these
recommendations are accepted, we will publish the fina resultsin the Federal Register.

AGREE DISAGREE

Susan H. Kuhbach
Acting Assstant Secretary
for Import Administration

Date
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