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SUBJECT: Issues and Decison Memorandum for the Find Determination of the
Antidumping Duty Investigation of Certain Frozen and Canned
Warmwater Shrimp from Ecuador

SUmmary

We have analyzed the case and rebuttal briefs of interested partiesin the investigation of sdes at less
than fair vaue of certain frozen and canned warmwater shrimp from Ecuador. Asaresult of our
andyds, we have made changes in the margin caculaions for the find determination. We recommend
that you approve the positions we have developed in the “ Discussion of the Issues’ section of this
memorandum. Below is the complete list of the issuesin thisinvestigation for which we received
comments from parties:

General Comments:

Comment 1. Offsets for Non-Dumped Sales

Comment 2:  Exclusion of Substandard Shrimp from the U.S. Sales Databases

Comment 3:  “ Container Weight” as Product Matching Characteristic

Comment 4: “AsSold” Versus HLSO Basis for Price and Quantity

Comment 5: “ Packaging” Materials Versus*“ Packing” Materials

Comment 6: Expalsa’sand Promarisco’s Inland Freight and Testing Expense Methodol ogy

Company-Specific Comments:

Expasa

Comment 7: Expalsa’s Sales of Organic Shrimp

Comment 8: Grade as a Model-Matching Criterion for Expalsa Sales
Comment 9: Expalsa’s Sales of “ Non-Standard Mixes’

Comment 10: Treatment of Expalsa’s Expenses for Returned Shipments



Comment 11:
Comment 12:
Comment 13:
Comment 14:

Exporklore

Comment 15:
Comment 16:
Comment 17:
Comment 18:
Comment 19:
Comment 20:
Comment 21:

Promarisco

Comment 22:
Comment 23:
Comment 24:

Comment 25:
Comment 26:
Comment 27:
Comment 28:
Comment 29:
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Expalsa’ s Post-Petition Filing Billing Adjustments

Treatment of Certain Expalsa Salesto Italy as Samples

Rebates on Expalsa’s Italian Sales

Cost Changes for Expalsa’s Minor Corrections of Preservative Code

Payments to Exporklore' s Sales Agent as Rebates or Commissions

Methodol ogy for Calculating Exporklore' s Payment to Agent for Italian Sales
Ocean Freight Revenue and Expense Treatment on Exporklore C& F Sales
Exporklore Bank Charges

Exporklore’s Raw Material Costs

Currency Adjustment in Calculation of Exporklore’ s Financial Expense Ratio
Treatment of Commissions Paid to Affiliates in Exporklore’ s Labor Costs

Spain as the Appropriate Comparison Market for Promarisco

Classification and Exclusion of Certain Promarisco Spanish Sales as Samples
Billing Adjustments and Date of Sale for Certain Promarisco U.S. Long-Term
Contract Sales

Bonus Payment to Promarisco’ s Spanish Sales Agent

Calculation of Promarisco’s Indirect Selling Expense Ratio

Adjustment for Unreconciled Differences in Promarisco’s Cost of Manufacture
Input Adjustment for Promarisco’s Shrimp Purchases from Affiliated Farms
Adjustment of Promarisco’s G& A Expense Ratio to Exclude Packing Expenses

On August 4, 2004, the Department of Commerce (the Department) published the preliminary
determination in the less-than-fair-vaue investigation of certain frozen and canned warmwater shrimp
from Ecuador. See Notice of Preliminary Determination of Sdes at Less Than Fair Vaue,
Postponement of Find Determination, and Affirmative Preliminary Determination of Critical

Circumstances. Certain Frozen and Canned Warmwater Shrimp from Ecuador, 69 FR 47091 (Aug. 4,

2004) (Prdliminary Determination). The products covered by this investigation are frozen and canned
warmwater shrimp. The respondents (i.e., Exportadora de Alimentos SA. (Expalsa), Exporklore,
SA. (Exporklore), and Promarisco S.A. (Promarisco)) and the American Breaded Shrimp Processors,
an interested party, requested a hearing, which was held at the Department on November 16, 2004.
The period of investigation (POI) is October 1, 2002, through September 30, 2003.

We invited parties to comment on the preliminary determination. We received comments from the
petitioners (i.e., the Ad Hoc Shrimp Trade Action Committee, Versaggi Shrimp Corporation, and



-3

Indian Ridge Shrimp Company) and each of the three respondents. Based on our andysis of the
comments recelved, aswell as our findings at verification, we have changed the weighted-average
margins from those presented in the preiminary determination.

Margin Calculations

We calculated export price (EP) and norma vaue (NV) using the same methodology described in the
preiminary determination, except as follows below:

Expasa

We performed our calculations using the revised sales and cost of production (COP) databases
submitted by Expasaon November 10, 2004.

For Expalsa, we added mode-matching characteristics for organic shrimp and grade for
purposes of making product comparisons and determining product-specific COP. See
Comment 7 and Comment 8.

We made no adjustment for the magjor input rule to Expasas raw materia costs, which we
made in the preiminary determination, as discussed in Comment 7.

We adjusted Expasa s EP to account for an additional billing adjustment applicable on certain
U.S. sales. See Comment 11.

We revised the price and quantity for certain U.S. sdlesto reflect the actud net weight of the
shrimp sold, based on revisons reported by Expasa at the commencement of the sdles
verification and our verification findings.

We revised Expalsa’ s reported foreign inland freight expense to account for the corrections
provided a the sdles verification. See Comment 6.

We reca culated Expasa s reported testing and andlys's expenses to account for corrections
provided a the sales verification (see Comment 6) and to treat as a separate movement
expense document processing fees origindly included in the testing expense amount, based on
our verification findings.

We revised Expasa s returned freight expenses incurred on salesin the Italian market and
classfied these expenses as adirect rather than indirect sdling expense. See Comment 10.

We corrected a programming error in the preliminary determination with respect to the
congtructed vaue (CV) data base used in the comparison market and margin calculation
programs.



We revised Expalsa s reported Italian and U.S. credit expenses to account for a correction to
the short-term interest rate identified at the commencement of the saes verification.

We made no adjustment to Expasa' s fixed overhead expenses for POI depreciation expenses,
which we made in the preliminary determination, because these expenses were included in the
revised database submitted on November 10, 2004.

We revised the packing expense in Expalsa’s U.S. and Itaian sales database to exclude the
cost of packaging materials, in accordance with Comment 5, and to account for corrections
reported at the commencement of the saes verification.

We corrected the bill of lading (shipment) date reported for one of ExpdsasU.S. sdles, in
accordance with our verification findings.

Exporklore

We performed our calculations using the revised sales and cost of production (COP) databases
submitted by Exporklore on November 5, 2004.

We revised our preliminary determination adjustments to Exporklore's EP and NV calculations
to account for the glaze applied on certain sales, basad on our verification findings. See
“Exporklore SA., Find Determination Notes and Margin Cdculation,” Memorandum to the
File dated December 17, 2004 (Exporklore Find Memo), for a detailed explanation of these
revisons.

We treated as commissions the payments Exporklore reported as “rebates’ on certain third
country sales. We aso recalculated the reported per-unit payment amounts based on
veification findings. See Comment 15 and Comment 16.

We revised Exporklore sindirect saling expense for both U.S. and Itdian sales based on the
expenseratio caculated at verification (see “ Sdles Veification in Guayaquil, Ecuador of
Exporklore, SA.,” Memorandum to the File dated October 12, 2004 (Exporklore SVR at

page 22).

We revised the foreign inland freight expense incurred on Exporklore s U.S and Itdian sdesto
reflect the POI weighted-average expense caculated at verification, as we were unable to
verify the shipment-specific expenses Exporklore reported (see Exporklore SVR at pages 17-
18).

We revised the calculation for Exporklore’ s NV to include adjustments for freight revenue and
packing fees, where gppropriate. See Comment 17 and Exporklore SVR at pages 20 and 24.



-5-

We added a circumstance-of-sal e adjustment to Exporklore' s NV and EP caculations for
bank fees. See Comment 18 and Exporklore SVR at page 21.

We revised the count-size range reported for Exporklore' s sales and the related COP of
peded undeveined (PUD) tail-off shrimp to reflect the “as sold” “finished count Sze,” rather
than the headless shell-on (HLSO) “peded from” count Sze as reported by Exporklore. We
meade this revison by increasing the vaue reported under the “as sold” count Size range
(CNTSIZ2T/U) for these sdlesby 1. Exporklore noted that, for 17 of the PUD tail-off shrimp,
it had reported the “finished count size” range for CNTSIZ2T/U rather than the “peded from”
range. However, as we were not able to identify those exceptions, we made the CNTSIZ2T/U
revison to dl PUD tail-off sales and the rlated COP. See “Exporklore' s Shrimp Count-Size
Reporting for Peded Shrimp,” Memorandum to the File dated October 12, 2004, for a further
discussion of thistopic.

We revised Exporklore s foreign inland insurance expense according to the revison reported at
the commencement of verification (see Exporklore’s August 26, 2004, submission at
Attachment 3).

We revised Exporklore sfinancia expense ratio caculation to exclude the amortized exchange
rate loss adjusment included in the ratio in the preliminary determination. See Comment 20.

We recalculated the imputed credit expense incurred on Italian and U.S. sdlesto place the
expense on an invoice-price badis prior to converting it to a net-weight basis, to include
adjustments to the invoice price, and to account for payment date corrections.

We adjusted Exporklore's reported affiliated payroll service commission cogsto reflect the
higher of market or transfer price in accordance with section 773(f)(2) of the Tariff Act of
1930, as amended (the Act). See Comment 21.

We used Exporklore s revised COP of affiliated raw shrimp that incorporates the actud
verified amount of additiona depreciation and uncaptured expenses, rather than the estimated
amount for these expenses used in the preliminary determination.

We adjusted the denominator used to caculate Exporklore' s financia and genera and
adminigrative (G&A) expense ratios to include offshore expenses in order to place the
denominator on the same basi's as the reported per-unit costs.

We have accepted Exporklore s revised cost calculation for costs assigned to the home
market, as presented at the commencement of the COP verification. Accordingly, we did not
goply the adjustment to the cost of raw shrimp we made in the preliminary determination for the
estimated overstatement of home market costs.
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. We made additiond revisonsto Exporklore' s COP data based on our verification results, as
described in detail in “Cost of Production and Constructed Vaue Caculation Adjustments for
the Final Determination - Exporklore SA.,” Memorandum to Neal Halper, dated December
17, 2004 (Exporklore Fina Cost Memo).

. Exporklore did not report costs for two products that were sold in the U.S. market during the
POI. The missng COP data for these products was not noted until shortly before thisfind
determination, and therefore, we were unable to obtain it from Exporklore. In thisinstance, as
facts available under section 776(a)(1) of the Act, we assigned to those products the cost
reported for a comparable product. See Exporklore Find Cost Memo.

. We corrected the reported billing adjustment amount on certain Italian saes, and the reported
direct sdling expense reported on an Itdian sale, based on the revisions presented by
Exporklore a the commencement of the sales verification and reported a page 1 of its August
26, 2004, submission.

. We corrected the reported shipment date on certain U.S. sales, and the reported payment date
on certain Itdian and U.S. sales, based on our verification findings, as reported at pages 11 -

12 of the Exporklore SVR.
Promarisco
. We revised the date of sale for certain Promarisco U.S. sdles sold according to along-term

agreement where the price changed subsequent to the agreement. As aresult, the date of these
sdesfdl outsde the POI and thus we excluded them from our find margin andyss. See
Comment 24.

. We corrected the prices reported for certain U.S. sdles, as reported in Promarisco’s August
11, 2004, submission.

. We revised Promarisco’ s reported foreign inland freight expense to account for the corrections
provided a the sdles verification. See Comment 6.

. We reca culated Promarisco’ s reported testing and andlys's expenses to account for
corrections provided at the saes verification (see Comment 6) and to treat as a separate
movement expense bill of lading processing fees origindly included in the testing expense
amount, based on our verification findings.

. We revised the caculation of Promarisco’s U.S. commission expensesin order to separately
account for U.S. brokerage and handling expenses incurred on certain U.S. saes, based on our
veification findings.
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We have added Promarisco’s bank fees as a separate direct selling expense in our EP and NV
caculations, and have adjusted the financial expense to exclude these expenses, in accordance
with our verification findings.

We corrected the programming error in our preliminary determination where we inadvertently
calculated Promarisco’ s welghted-average NV based on gross third country market price,
rather than net third country price.

We corrected the programming error in our preliminary determination which alowed product
comparisons where the difference-in-merchandise adjustment exceeded 20 percent. In the fina
determination, we made product comparisons only where the difference-in-merchandise
adjustment did not exceed 20 percent.

We revised our reclassfication of count size reported for Promarisco’s sdesto include a
correction identified in Promarisco’s case brief.

We excluded certain sades Promarisco sold to Spanish customers as outside the ordinary
course of trade. See Comment 23.

We adjusted Promarisco’ s reported COP to reflect the unreconciled difference identified at the
Promarisco COP verification. See Comment 27.

Aswe found that the transfer prices paid by Promarisco to affiliated suppliers were higher than
the prices paid to unaffiliated suppliers, we removed the preliminary determination adjustment
to Promarisco’ s raw material costsin the final determination. See Comment 28.

Based on corrections Promarisco presented at the commencement of its COP verification, we
revised Promarisco’'s G& A ratio to exclude indirect selling expenses for the PO, rather than
fisca year 2003, and we revised Promarisco’ s financia expense ratio to account for the
reclassfication of inter-company transactions and the exclusion of bank charges reclassified as
direct sdlling expenses. In addition, we revised the caculaions of the G& A and financia
expense ratios to include packaging costs in the denominator and exclude packing costs from
the denominator. See Comment 29.

We revised Promarisco’ s packing expenses to incorporate the per-unit expenses reported at
Exhibit SD2-1 of the August 13, 2004, submission.

We corrected the calculation of Promarisco’stotd U.S. indirect selling expenses to include
inventory carrying expenses for purposes of a commission offset.

We corrected the bill of lading (shipment) date reported for one of Promarisco’s Spanish sdles,
and one of Promarisco’s U.S. sdes, in accordance with our verification findings.



Discussion of the I ssues

General Issues
Comment 1: Offsets for Non-Dumped Sales

In the prdiminary determination, we followed our sandard methodology of not using non-dumped sales
comparisons to offset or reduce the dumping found on other sdles comparisons. According to the
respondents, in response to numerous past challenges, the Department has consistently declined to
terminate this practice in the caculation of the percentage margin. However, the respondents contend
that the Department should now diminate this offset based on the recent decison of the WTO
Appellate Body in the Canadian Softwood Lumber case finding it unlawful under the WTO
Antidumping Agreement. See United States Find Dumping Determination on Softwood Lumber from
Canada, WT/DS264/AB/R (August 11, 2004) (Softwood Lumber). In their case briefs, the
respondents incorporate by reference the arguments of dl other parties in the concurrent investigations
of certain frozen and canned warmwater shrimp opposing this methodology.

The petitioners disagree that the Department should change its practice for the final determination in this
case. The petitioners contend that WTO decisions are not binding on the United States, and any
provison of the Uruguay Round Agreements of the WTO (and the gpplication of such provison) thet is
inconggtent with U.S. law shdl have no effect. See 19 U.S.C. 3512(a)(1). Moreover, U.S. law
forbids any change in agency practice as aresult of an adverse WTO decision until the following actions
take place: 1) the United States Trade Representative (USTR) consults with the appropriate
congressiona committees, 2) the USTR seeks advice from the relevant private sector advisory
committees; and 3) the Department has provided an opportunity for public comment. See 19 U.S.C.
3533(a)(D).

The petitioners note that the courts have recently reviewed the Department's use of its current
methodology and found that it continues to be in accordance with U.S. law. Specificdly, the petitioners
assert that the U.S. Court of Appealsfor the Federa Circuit (Federad Circuit) ruled in Timken v. United
States, 354 F.3d 1334, 1340-42 (Fed. Cir. 2004) (Timken) that aWTO decison regarding this
methodology does not prohibit the Department’ s practice under U.S. law. In addition, the petitioners
note that the Court of International Trade (CIT) stated in SNR Roulements v. United States, Sip Op.
04-100 at 20-21 (CIT 2004) that “the Court finds Softwood Lumber insufficiently persuasivein light of
the Federd Circuit'sdecison in Timken” Thus, the petitioners argue that the Department may continue
to lawfully employ its current methodology for purposes of the find determination

Department’ s Position:

We disagree with the respondents and have not changed our caculation of the weighted-average
dumping margins for the find determination. Specifically, we made mode-specific comparisons of
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welighted-average EPs with weighted average NV's of comparable merchandise. See section 773(a) of
the Act; see also section 777A(d)(1)(A)(i) of the Act. We then combined the dumping margins found
based upon these comparisons, without permitting non-dumped comparisons to reduce the dumping
margins found on distinct models of subject merchandise, in order to cdculate the weighted-average
dumping margin. See section 771(35)(A) and (B) of the Act. This methodology has been upheld by
the CIT in Corus Engineering Stedls, Ltd. v. United States, Slip Op. 03-110 at 18 (CIT August 27,
2003); Bowe Passat Reiningungs-und Waschereitechnik GmbH v. United States, 240 F.Supp. 2d
1228 (CIT 2002). Furthermore, in the context of an administrative review, the Federd Circuit has
affirmed the Department's Satutory interpretation which underlies this methodology as reasonable. See
Timken, 354 F. 3d at 1342.

The respondents assert that the WTO Appdllate Body ruling in Softwood Lumber renders the
Department'sinterpretation of the statute inconsistent with itsinternational obligations and, therefore,
unreasonable. However, in implementing the Uruguay Round Agreements Act, Congress made clear
that reports issued by WTO pands or the Appellate Body “will not have any power to change U.S. law
or order such achange.” See the Statement of Adminigtrative Action (SAA) a 660. The SAA
emphasizes that “pand reports do not provide lega authority for federa agencies to change their
regulationsor procedures. ..” Seeld. To the contrary, Congress has adopted an explicit statutory
scheme for addressing the implementation of WTO dispute settlement reports. See 19 U.S.C. 3538.
Asis dear from the discretionary nature of that scheme, Congress did not intend for WTO dispute
settlement reports to automaticaly trump the exercise of the Department's discretion in gpplying the
satute. See 19 U.S.C. 3538(b)(4) (implementation of WTO reportsis discretionary); see aso, SAA
at 354 (“ After consdering the views of the Committees and the agencies, the Trade Representative
may require the agencies to make a new determination that is "not incons stent” with the pand or
Appdlate Body recommendations...” (emphasis added)).

Comment 2:  Exclusion of Substandard Shrimp from the U.S. Sales Databases

In the preliminary determination, we excluded dl of the respondents U.S. sdlesof “substandard quality
drimp” (e.q., broken shrimp, shrimp pieces, shrimp meset) from our margin andys's, where we could
identify them in the respondents U.S. sales databases, because: 1) the matching criteriafor this
investigation did not account for such products; 2) no interested parties provided comments on the
appropriate methodology to match these sdes; and 3) the quantity of such sdes did not condtitute a
sgnificant percentage of the respondents’ respective databases. See Notice of Prdiminary
Determination of Sdlesat Less Than Fair Vaue and Postponement of Find Determination: Certain
Frozen and Canned Warmwater Shrimp from Ecuador , 69 FR 47091, 47096 (August 4, 2004)
(Prdiminary Determingtion). While we sought comments from interested parties regarding our
trestment of these sdlesfor congderation in the find determination, no interested party provided
comments with respect to model matching.

The respondents argue that the Department should continue to exclude dl U.S. sdes of substandard
qudity shrimp from its find margin calculations. In generd, the respondents contend that broken shrimp
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is substandard shrimp that is not an intended output of the production process, and no Ecuadorian
processor isin businessto sl it asits principa line of merchandise. Moreover, the respondents assert
that there is only a smdl export market for broken shrimp or otherwise substandard shrimp, and that
they sold only small quantities of such merchandise in the United States during the POI (and none to
their third country markets).

Furthermore, the respondents point out that in an investigation, the Department is not required to
examine every sde made during the POI because the purpose of an investigation is to estimate whether
dumping exists and to establish a cash depost rate if it does. In addition, the respondents assert that
the Department has recognized, in accordance with this practice, that it is appropriate to exclude an
inggnificant quantity of U.S. saleswhere they are so atypica asto be unrepresentative of the exporter’s
norma selling behavior. To support their clams, the respondents cite severd cases, including Find
Determination of Sdlesat Less Than Fair Vaue Fresh Cut Roses from Colombia, 60 FR 6980, 7004
(February 6, 1995). Similarly, the respondents maintain that it is the Department’ s congstent practice
to exclude inggnificant quantities of U.S. sdles of “damaged or defective’ (or otherwise inferior quaity)
merchandise where they are so atypical as to be unrepresentative of the exporter’s norma sdling
behavior. See, eq., Natice of Find Determination of Salesat Less Than Fair Vaue: Carbon and
Certain Alloy Stedd Wire Rod from Trinidad and Tobago, 67 FR 55788 (August 30, 2002), Issues and
Decison Memorandum at Comment 1.

In addition, the respondents note that, in the Department’ s June 7, 2004, memorandum regarding the
gppropriateness of the home market as the comparison market, the Department found that shrimp sold
in Ecuador, which consigts predominantly of broken shrimp (and shrimp pieces), is of inferior qudity
and not suitable for export, and confirmed that broken shrimp, shrimp pieces and shrimp meet are
damaged or defective. Exporklore also notes that, because most of the broken shrimp is disposed of in
the home market, consideration of broken shrimp as norma sales would mean that it had a viable home
market during the POI under 19 CFR 351.404. Because the respondents have demonstrated that the
andl volume of U.S. sales of these inferior quality productsis aypica of their normd sdling behavior,
they maintain the Department should exclude them from its margin andydsin thefind determination.

Finally, Promarisco points out that while the Department correctly excluded itssingle U.S. sdle of
shrimp mest from its preliminary caculations, it failed to excludeits U.S. sdes of broken shrimp and
shrimp pieces, claming that it was unable to identify these sdlesin Promarisco’'s U.S. sdes database.
(See duly 28, 2004, Memorandum to The File Re: Promarisco SA. Preliminary Determination Notes
and Margin Cdculation a page 4.) Given that, a verification the Department was able to verify which
of Promarisco’s sales were of broken shrimp and shrimp pieces based on its product coding,
Promarisco argues the Department should exclude these sdles from the find caculations.

The petitioners did not comment on thisissue.

Department’ s Position:
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We have continued to exclude sdes of substandard shrimp from our margin caculations given that no
party to thisinvestigation (or any of the concurrent shrimp investigations) has provided a reasonable
methodology to include such salesin our andyss. In lessthan-fair-vaue (LTFV) investigations, the
Department is not required to examine dl sales transactions. For this reason, our practice has been to
disregard unusud transactions when they represent a smdl percentage (i.e., typicdly lessthan five
percent) of arespondent’stota sales. See, eq., Notice of Final Determination of Sdesat Less Than
Fair Vaue and Negative Fina Determination of Critical Circumstances. Certain Color Television
Recelvers From the People's Republic of China, 69 FR 20594 (April 16, 2004), Issues and Decision
Memorandum a Comment 27; Final Determination of Sdles at L essthan Fair Vaue: Pure Magnesum
from the Russian Federation, 66 FR 49347 (September 27, 2001), Issues and Decison Memorandum
at Comment 10; and Notice of Prdiminary Determination of Sales at Less Than Fair Vaue Hot-Rolled
Hat-Rolled Carbon Quality Steel Products from Japan, 64 FR 8291, 8295 (February 19, 1999).
Therefore, because the volume of substandard shrimp sales does not condtitute a Significant percentage
of the respondents databases, we have continued to exclude such sdlesin the margin calculations for
the find determination. In addition, we have adso excluded Promarisco’ s sdes of broken shrimp and
shrimp pieces which we are now able to identify, consstent with the product descriptionsin
Promarisco’ s questionnaire responses, based on the programming instructions provided in
Promarisco’s case brief for purposes of excluson. However, we note that, if the Department were to
issue an antidumping duty order, we expect to reexamine thisissue during the first adminigtrative review
conducted in this proceeding.

Comment 3: “ Container Weight” as Product Matching Characteristic

In the cdculations for the preiminary determination, the Department included container weight asthe
eleventh matching characterigtic in the modd-matching hierarchy used for product comparisons. This
characteristic defines both the number of ounces for shrimp sold in cans, as well as the weight of the
bag (e.q., one pound, two pounds) for shrimp sold in bags.

In the preliminary determination, we congdered the issue of whether the Department should continue to
include container weight as a product matching characteristic. We determined that:

Regarding the container weight criterion, we have included it as the deventh criterion in the
product characteristic hierarchy because we view the size or weight of the packed unit as an
integral part of thefind product sold to the customer, rather than a packing sze or form
associated with the shipment of the product to the customer. Moreover, we find it appropriate,
where possible (other factors being equal), to compare products of equivalent container weight

1 This decision was upheld in the amended final determination. See Notice of Amended Final Determination

of Sales at Less Than Fair Value: Certain Color Television Receivers From the People's Republic of China, 69 FR
28879 (May 19, 2004).
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(eg., aone-pound bag of frozen shrimp with another one-pound bag of frozen shrimp, rather
than a five-pound bag), as the container weight may impact the per-unit selling price of the
product.

See Prdiminary Determination, 69 FR at 47115.

Exporklore and Expasa contend that the Department’ s preliminary determination rationde for including
container weight as a product matching criterion for frozen shrimp is flawed because container weight is
commercidly inggnificant and does not impact pricing determinations. According to the respondents,
using the container weight characteristic in the product-specific control number (CONNUM) makes it
likely that otherwise identica products that are sold in the U.S. and third country marketsin different
packages will not be matched. Both respondents assert that they do not charge a different price based
on the package size. To support this assertion, Exporklore provides comparison examples of certain
U.S. and third country sdes that are identical in dl of the Department’ s matching characteristics except
for container weight, demongtrating that the prices were the same regardiess of the differencein
container weight. Consequently, the respondents argue that the container weight characteridtic is
unnecessary and introduces an artificid digtinction between identica products. Accordingly, they
contend that the Department should eliminate this characteristic from the product characteristics
hierarchy asthere isno basisto include it for matching purposes.

The petitioners assart the Department should not diminate container weight from the modd-matching
hierarchy for frozen shrimp. According to the petitioners, the Sze of the container is an integrd part of
certain types of frozen shrimp products such as individudly quick frozen (IQF) shrimp. The petitioners
argue that there are distinct markets, end uses, and customers for identical frozen shrimp packaged in
different size containers, epecidly in the case of 1QF shrimp. For example, the petitioners contend that
grocery dores are likely to purchase small (e.g., half-pound or one-pound) containers, while food
service digtributors are likely to purchase larger (e.0., five-pound) containers because of the distinct
needs of their end users. In addition, the petitioners assert that the respondents’ claim that thereis no
commercidly meaningful difference between products sold in different package Szesis dearly fdsein
many ingtances, and the mere incidence of alimited number of cases where prices are identica for
different sze packages does not demondrate that package sizeisirrelevant. Therefore, the petitioners
maintain that the Department should continue to use container weight as a matching characterigtic for
thefind determination.

Department’ s Position:

In the data submitted by Exporklore, the only analysis placed on the record, Exporklore cites
examples where there is no price difference between sdles comparisons on the basis of container weight
initsanaysis. However, in andyzing Exporklore s Itdian and U.S. sdes databases we found contrary
examples where two salesthat are identical in terms of dl of the matching characteristics except for
container weight were sold at different prices. For example, U.S. sdles observations 576 and 577 are
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transactions included on the same invoice that differ in product matching characterigtics only with
respect to container weight, yet were sold at sgnificantly different per-unit prices.

The use of container weight as a product matching characteristic is consistent with certain past cases
involving processed agricultura products. See Notice of Final Determination of Sdesat Less Than
Fair Vaue: Certain Preserved Mushrooms from India, 63 FR 72246 (December 31, 1998) (Preserved
Mushrooms); and Natice of Preiminary Determination of Sdesa Less Than Fair Vaue and
Postponement of Final Determination: Certain Pasta from Itdy, 61 FR 1344 (January 19, 1996).
Furthermore, as our andysis indicates that container weight does have an impact on at least one
respondent’ s selling price, we continue to find that it is gppropriate to include container weight asa
product matching characterigtic for the fina determination.

Comment 4: “ As Sold” Versus HLSO Basis for Price and Quantity

The Department’ s questionnaire in this investigation requested that the respondents report al quantities,
prices, and price adjustments on both an “as sold” and a* headless, shell-on” (HLSO) basis. We
preliminarily determined that it was gppropriate to perform our product comparisons and margin
cdculationsusing “as sold” databecause: 1) no respondent uses HL SO equivdentsin the norma
course of business for either sales or cost purposes; and 2) there is no consistent HL SO conversion
formulafor al forms of processed shrimp across dl companies. See Prdiminary Determingtion, 69 FR
at 47094.

Expasa and Exporklore agree with the Department’ s preliminary determination to perform al product
comparisons and margin caculaions usng data stated on an “as sold” basis. According to the
respondents, the Department correctly recognized that no respondent uses HL SO equivadentsin the
normal course of business, and there is no rdiable or conastent HL SO converson formulafor al forms
of shrimp across dl companies. The respondents note that the ses and cost verificationsin this
investigation confirm these conclusions and no new reason has emerged to depart from this
methodology. Consequently, Expalsa and Exporklore urge the Department to continue to rely on “as
sold” data for the find determination.

Promarisco and the petitioners did not comment on thisissue.

Department’ s Position:

No new evidence on this topic has been presented since our preliminary determination. Therefore, we
find no basis upon which to change our preliminary finding thet it is appropriate to base the margin
cdculationsfor thefind determination on “as sold” data. Thus, we have continued to use this data for
purposes of the fina determination.

Comment 5: “ Packaging” Materials Versus“ Packing” Materials
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The Department instructed respondents in supplementa questionnaires dated July 28, 2004
(Exporklore), August 3, 2004 (Expasa), and August 9, 2004 (Promarisco), to segregate “packaging”
from “packing” costs, where packaging refers to materias that become an integra part of the
merchandise that is sold, such as cartons, trays, skewers, and bags, while packing refers to materiads
that are used only for the shipment of the merchandise. Each respondent complied with this request.

The respondents argue that the Department should treat only their cost of skewers, trays and rings as
“packaging” codts for purposes of caculating the cost of production because these are the only
materid itemsthat become an “integrd” part of the find products sold during the POI.  According to
the respondents, dl other materids, including inner boxes, plastic bags, master cartons, and labels, are
merely incidental materials used to prepare the shrimp for shipment and, thus, are properly treated as

packing expenses.

In support of their position, the respondents cite Notice of Final Determination of Sdles at Less Than
Fair Vaue: Saccharin From the People's Republic of China, 68 FR 27530 (May 20, 2003)
(Saccharin), Issues and Decison Memorandum a Comment 7, where the Department determined that
sacks, bags and drums are not integra to the final product, as well as Washington Red Raspberry
Comm' n v. United States, 859 F.2d 898 (Fed. Cir. 1988)(Red Raspberries), where the court found
that pails and drums were integral parts of the finished products because, without use of these materids,
the red raspberries would be transformed into a different product. The respondents argue that the
packing materids for shrimp, like that of and saccharin, are “incidenta” to the fina product, not
“integrd” to the find product as drums and pails are to red raspberries, or skewers, trays and rings are
to shrimp.

In addition, Exporklore states that it is not aware of any Department regulation, practice, or governing
court holding that draws a consstent clear line between packaging and packing or how to draw that
line, but the Department has used the terms interchangeably in various cases and gppears to have
expresdy excluded packaging expenses from the caculation of overhead expense (seg, eq.,
Preliminary Results and Partid Rescisson of Countervailing Duty Adminidrative Review: Certain Paga
from Itdy, 65 FR 48467 (August 8, 2000)). Exporklore asserts further that if the Department, despite
the arguments set forth above, decidesto treat packaging expense as part of the COP, then it must
increase the denominator of its G& A and financid expense ratios to include the total packaging

expense.

The petitioners maintain that the Department should continue to treat bags and inner boxes as direct
packaging materids in the fina determination. They assert that the repondents clam that dl bags and
boxes are smply materials that are used only for the shipment of the merchandise and do not condtitute
an integra part of the product is not supported by the record. Specificdly, they sate that the type of
frozen shrimp products sold by the respondents are normaly sold at the retall level in packaging that is
abag or box, and that when retail customers purchase these products, they are purchasing a pre-
packaged bag or box of shrimp. In such cases, they argue, the bag or box is an integra part of the
merchandise, not merely a container into which the merchandise is placed for delivery to the customer.
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In this regard, the bag or box is no different than the tray in which ashrimp ring is sold, or the skewer
on which skewered shrimp are sold. According to the petitioners, in dl of these cases, the packaging
materid isan integra part of the product which the customer buys, and thus should be trested as a
manufacturing cos.

Department’ s Position

For the find determination, we have continued to treat inner bags and boxes as part of the cost of
manufacturing in the fina determination. Consstent with our decision to treet container weight asa
meatching criterion (see Comment 3 above), we view the primary container in which the frozen or
cooked shrimp is placed for sde to the customer, be it abox, bag, can or otherwise, to be an integral
part of the product as sold. Absent evidence to the contrary on the record of this proceeding, it is
reasonable to assume that customers will purchase frozen shrimp packaged in a particular type of
primary container form based on their intended needs. That is, a customer does not buy shrimp per se,
but rather bags or boxes of shrimp where the type and size of the package is an important determinant
of the market and channels through which the shrimp can be sold. As such, the product does not exist
as the subject merchandise without the container. Therefore, it is more gppropriately classified asa
direct materia cogt, rather than a packing expense.

Furthermore, this trestment is congstent with our methodology in smilar cases involving processed
agricultura products. For example, the facts of this case are andlogous to those in preserved
mushrooms from the Peopl€ s Republic of China where the Department has traditionally treated the
cost of cang/jarsin which the preserved mushrooms are placed for sale to the customer as direct
materia costs because they are integra to the product as sold. See Notice of Find Determination of
Sdesat Less Than Fair Vaue: Certain Preserved Mushrooms from the Peopl€e’ s Republic of China, 63
FR 72255 (December 31, 1998). See dso Find Determination of Salesat Less Than Fair Vaue
Canned Pinegpple Fruit from Thailand, 60 FR 29553 (June 5, 1995) and Red Raspberries.

Moreover, the respondents’ reference to Saccharin in support of their position to treat inner boxes and
bags as part of packing versus manufacturing costs is ingpposite because in that case, the Department
determined that the rlevant primary containers were not integra to the product as sold. In Saccharin,
the petitioner argued that, because saccharin cannot be sold without the containers (e.q., sacks, bags,
cans) inwhich it is packed, the cost of the containers should be included in the direct materias cod.
The petitioner’ s reasoning in that case focused on why saccharin would be “unusable’ without packing.
The containers are necessary to protect and hold the saccharin during transport, otherwise the
saccharin would be dissapated into the air and/or contaminated, and immediately rendered unusable.
The Department rejected the reasoning, stating that the phenomenon would apply to many products as
most goods could not be sold or used without some sort of packing. See Saccharin at Comment 7. In
the case of processed shrimp, the container does not merely provide protective covering; rather, the
particular Sze and form of the container impacts the customer’ s purchase decision based on the
customer’sintended needs. As such, the container isintegra to the product as sold.
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Finaly, we agree with Exporklore that packaging costs should be included in the denominator of the
G&A and financid expense ratio calculations so that the denominator of the ratio caculations and the
per-unit cost of manufacture (COM) to which the ratios are applied are on the same basis. However,
we note that the denominators used by Exporklore in the G& A and financia expense ratio cdculations
dready included the packaging costs. Thus, no adjustment is needed.

Comment 6: Expalsa’s and Promarisco’s Inland Freight and Testing Expense Methodology

Expalsa and Promarisco reported foreign inland freight expenses and testing and analysi's expenses
based on a methodology that assigned a shipment-specific expense by applying a weighted-average
cost per container to the shipment quantity of each transaction. In the respective saes verification
reports, the Department suggested an aternative methodol ogy to calculate a weighted average, based
on the tota expenses divided by the tota weight shipped during the POI.

Expasa and Promarisco defend their shipment-specific alocation methodology as consistent with 19
CFR 351.401(g), which directs the Department to cal culate expenses on as specific abass as possble.
They argue that their methodology is more accurate because applying a weighted-average charge per
container recognizes that inland freight and testing expenses do not vary by container, while the
dternative methodology would assgn more expenses to higher volume shipments, even though Expasa
and Promarisco actudly incurred the same charge for each container.

In gpplying this methodology in the find determination, the two respondents sate that the Department
should adjust the reported expenses to account for the expense revisions presented at the
commencement of the verifications by applying the respective ratios indicated in the footnote at page 14
of “Sdes Veification in Guayaquil, Ecuador of Exportadora de Alimentos SA.,” Memorandum to the
File, dated October 13, 2004 (Expdsa SVR), and at page 13 of “Sdes Verification in Guayaquil,
Ecuador of Promarisco SA.,” Memorandum to the File, dated October 14, 2004 (Promarisco SVR).
Promarisco adds thet, for those sdles where it inadvertently omitted the per-unit foreign inland freight
expense, the Department should apply the overal welghted-average expense the Department cal culated
a the sdesverification.

The petitioners did not comment on thisissue.

Department’ s Position:

We have accepted Expalsa s and Promarisco’ s revisons to the expenses a issue, which were
presented at their respective saes verifications. Based on our verification findings, the respondents
caculation methodology, as revised, is a reasonable method to alocate these expenses on a shipment-
specific basis. Accordingly, we have revised Expasa s and Promarisco’ s foreign inland freight and
testing expenses based on the methodology they proposed in the revisons presented a the
commencement of the respective saes verifications and further discussed in the sales verification reports
as cited above.
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Expalsa
Comment 7: Expalsa’s Sales of Organic Shrimp

During the POI, Expasareported a small quantity of sdesto the United States of organic shrimp,
which Expasa cultivates and processes under strict protocolsin order to meet internationd organic
certifications. 1t made no saes of such shrimp to the Itaian comparison market during the POl As
discussed in the July 2, 2004, Memorandum from Edward C. Yang, Vietnam/NME Unit Coordinator,
Import Adminigtration to Jeffrey A. May, Deputy Assistant Secretary for Import Administration dated
Jduly 2, 2004, regarding the Department’ s preliminary scope determinations (Prdiminary Determingtion
Scope Memo), Expasa submitted a scope exclusion request for organic shrimp on April 28, 2004;
however, the Department found that organic shrimp isincluded within the scope of the investigation.

While Expasa has not pursued further the preliminary scope determination with respect to organic
shrimp, it contends that organic shrimp is a unique product with higher costs and digtinguishable
production and marketing procedures. Noting thet its sales to the United States were small quantities
sold as samples, Expal sa contends that these sales should be deemed atypica and outside the ordinary
course of trade, and thus should be excluded, aong with the costs for organic shrimp, from the
Depatment’sandysisin the fina determination.

Alternatively, Expasaarguesthat, if the Department does not exclude transactions of organic shrimp
from the analys's, the Department must recognize the unique nature of organic shrimp and therefore
identify organic shrimp as adistinct product with its own set of costs separate from non-organic shrimp.
That is, Expalsa asserts that organic shrimp should be assigned unique control numbers (CONNUMY)
to identify organic shrimp as a discrete product for purposes of caculating COP and for making
production comparisons. Expalsa cites Notice of Find Determination of Sdlesat Less Than Fair Vaue:

|QF Red Raspberries from Chile, 67 FR 35790 (May 21, 2002) (Raspberries from Chile), where the
Department included “ cultivation type’ as a product characteristic, to demongtrate that the Department
has recognized that the organic cultivation processis an essentid physica characterigtic of agricultura
products and should be reflected in the CONNUM S used for product matching and cost calculations.

With respect to the COP for organic shrimp, Expalsa argues that the CONNUM-specific cogts it
reported properly distinguish between the raw materia costs of conventiona and organic shrimp.
Specificaly, Expasa asserts that, because organic shrimp is designated by specific product
characterigtics (i.e., the preservative fidd, PRESERV T/U) and thus become unique control numbers,
the reported cost of each organic shrimp CONNUM must reflect the specific cost of the raw organic
shrimp used to produceit. According to Expasa, this approach is consistent with Expasa's norma
books and records in which Expalsatracks its raw materid cost at avery detailed level. Expasapoints
out that, to facilitate the Department’ s analysis and to permit caculation of the cost by CONNUM at
the level Expasa advocates, it provided separate cost databases in which raw materid costs are
caculated with: 1) organic and conventiona shrimp costs combined; and 2) raw materid costs
separated by organic status and grade.  Expalsa contends that using this gpproach isthe only way the
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Department observes its statutory obligation to caculate the actua cost of producing the subject
merchandise.

According to Expasa, the inclusion of the costs of growing organic shrimp with conventiond shrimp
cogtsin the caculation of COP and CV for conventiona shrimp with uniqgue CONNUMs would violate
section 773(e) of the Act. Expasa contendsthat it did not use organic shrimp from its effiliated farmsin
the production of conventiona shrimp, and therefore, in accordance with the Department’ singructions
and section 773(f)(1) of the Act, the Department must use the organic raw materid costs only for
organic shrimp control numbers that have a PRESERVT/U of “1” (i.e.,, no preservatives). Expasa
notes that, in the August 3, 2004, second supplementa section D questionnaire, the Department
ingructed Expasato report shrimp costs without distinguishing between organic and conventiona
shrimp, and that Expasa provided the requested dataiin its response. However, at the time of its
response, Expasa notes that it had not yet identified the misreported codes for PRESERV T/U.

Expasa argues that, after the PRESERVT/U fidld correction, the organic shrimp CONNUMs sold by
Expd sa become distinct CONNUMSss, and thus should have CONNUM-specific costs that reflect the
costs of the specific raw materids used to produce them.

Further, Expasa argues that the Department incorrectly applied the mgor input rule to Expasa's
purchases of raw shrimp from affiliated farmsin the preliminary determination and that the Department
compounded this error by miscaculating the cost adjustment. Expa sa contends that the mgor input
rule should not have been applied because the raw materia costs that Expa sa reported for the
preiminary determination were already at market prices (i.e., based soldly on its purchases from
unaffiliated suppliers). In addition, Expasa contends thet the total value of its purchases from affiliated
farms comprises an inggnificant portion of itstotal COM. Expal sa asserts that record evidence shows
that even on aglobd bass, Expasa s afiliated purchases of organic shrimp have a negligible effect on
Expasa stotd COP. Expdsapointsout that in Stainless Sted Sheet and Strip in Coils From Italy:
Find Results of Antidumping Duty Adminidrative Review, 67 FR 1715 (January 14, 2002), Issues and
Decison Memorandum at Comment 3, the Department declined to apply the mgor input rule where it
found that the “limited amounts of the inputs obtained from affiliated suppliers, combined with the
relatively smal percentage the individua el ements represent of the product’s COM, mitigates the effect
purchases of these inputs from affiliates would have on { respondent’ s} total COP.”

However, Expasa assertstha, if the Department finds that the mgjor input adjustment is warranted, the
adjustment should only be applied to the four CONNUMS of organic shrimp sold by Expalsa during the
POI. Specificaly, Expalsa asserts that the Department misca culated the cost adjustment in severd
ways 1) the Department compared the overdl average purchases from affiliated and unaffiliated
suppliers without considering the product mix of each raw materia purchase, such as grade, count size,
gpecies, head status, organic status, and origin, al of which affect the per-unit price; 2) the Department
incorrectly applied the adjustment to products not farmed by Expasa, including pink and brown shrimp;
3) the Department incorrectly compared the price and cost of organic shrimp to conventional shrimp.
As such, Expadsa asserts that, because it purchased organic shrimp only from affiliated farms and
conventiond shrimp only from unaffiliated suppliers, the only vaid comparison isto compare the prices
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of shrimp from &ffiliated farms to the cost of producing that shrimp. According to Expadsa, this
comparison warrants no adjustment because the affiliated farms' average costs were less than the
transfer price.

Expasa asserts that, if the Department does consider the cost of Expalsal's organic shrimp, it must
make a sart-up adjustment to account for the consderably higher costs incurred in the conversion to
organic production. Expalsaclamsthat it has satisfied the two criteria, in accordance with section
773(H)(1)(C)(ii) of the Act, for granting a start-up adjustment: 1) a producer using new production
facilities or producing a new product that requires substantial additiona investment; and 2) production
levels are limited by technical factors associated with the initid phase of commercid production.
Expalsa asserts that the substantia additiond investment that Expasal s affiliates incurred to produce
this new product should be measured by the subgtantia costs incurred during the time it took the farms
to learn how to operate efficiently under organic protocols. Expalsa argues that, during the start-up
period, the farms' production levels were severdly limited by technicd factors, most importantly the high
shrimp mortdity rates resulting from the congraints of this new process. Expadsa cdamsthat the farms
endured alengthy manufacturing test period in which they experimented with different stocking retes,
feed rates, and growth periods, until they achieved commercidly viable production levels. Expasa
argues that according to the SAA (at 837), the god of the Sart-up adjustment is to take into account
that afirm may experience unusudly high costs when starting up a new product or new production
fadilities

Expa sa assarts further that, while shrimp aguaculture is clearly different than the types of manufacturing
operations, such as stedl production, with which the Department is more familiar, this point should not
prgjudice Expdsa slegd right to recognition of the fact that its farms experienced unusudly high cogtsin
adopting an entirdy new means of production of an entirely new product. Expalsa contends that the
new method required inputs with which the farms had no experience (i.e., organic larvae and organic
feed) and prohibited the use of chemicals that Expasa had hitorically used in non-organic commercid
production. Accordingly, Expalsaargues that if the Department determines to use the farms' codts, it
must grant a start-up adjustment which should be based on the difference between the normalized net
margin achieved by itsfully operationa organic shrimp farm and the actud margins of the other farms.
However, Expalsa points out that even with high start-up costs, the farms on average were able to sdll
organic shrimp to Expasa at prices above thefams COP. Moreover, Expasa argues that for the
reasons stated above, the Department should exclude both the sales and costs of organic and pre-
organic shrimp, and thus the issues related to the affiliated farms' costs would be moot.

The petitioners contend that the Department, in the Prdliminary Determination Scope Memo, has
dready expresdy reected Expasa s clam of uniqueness for organic shrimp. The petitioners continue
that there is no basis to exclude the cost of organic shrimp from the Department’s COP andysis. The
petitioners sate that the record evidence contradicts Expasa s contention that the exclusion of the
company’s saes of organic shrimp to aU.S. customer obviates the need to include the cost of organic
shrimp from affiliated farmsin the Department’ s andysis because Expasa did not use organic shrimp to
produce non-organic control numbers. The petitioners argue that, by Expasa’ s own admisson, a
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number of its affiliated farms were designated as pre-organic during the POI. The petitioners contend
that because these farms were not certified as organic during the POI, the raw shrimp harvested could
not have been processed into organic shrimp even if it was produced using organic methods. The
petitioners argue that the Department should rgject the dternative cost data set submitted by Expadsa, in
which Expasa differentiated raw materia costs by a number of characterigtics, including organic status
and grade. The petitioners dlaim that the inclusion of gradeiswholly unnecessary and would be
inappropriate, and that the organic datusis a digtinction with meager difference. The petitioners
contend that the only reportable physicad difference between an organic product and asmilarly szed
and processed non-organic product isin the PRESERVT/U field. For these reasons, the petitioners
argue that the Department should continue to include Expalsa's purchases of organic and pre-organic
shrimp obtained from effiliated farmsin the cost andysisfor the fina determination.

Further, the petitioners argue that the Department correctly gpplied the mgor input rule. According to
the petitioners, the record is clear that Expalsa purchased raw shrimp from affiliated farms, raw shrimp
isthe only direct materid input into the production of the subject merchandise, and that raw shrimp
congtitutes a substantial portion of the product’s COM. Therefore, the petitioners assert that the shrimp
purchased by Expadsafrom its affiliated farms is amgor input in the company’ s production of subject
merchandise. As such, the petitioners contend that the Department correctly applied the mgor input
rule in the preliminary determination, using the higher of affiliated transfer price, unaffiliated price, or
affiliated farms’ cost, and it should continue to do so in the find determination.

In addition, the petitioners argue that the Department correctly denied the start-up adjustment for
Expdsa s effiliated farms for the preiminary determination. The petitioners assert that Expalsa has not
satisfied the statutory criteriafor granting a start-up adjustment. The petitioners contend that Expasa
did not incur subgtantia capital expenditures to refurbish its existing ponds at the effiliated farms. The
petitioners assart that the purported start-up periods are, in fact, test manufacturing periods during
which the farms experimented with different stocking densties, feeding rates, and growing periods. The
petitioners dlege that the purported start-up is nothing more than use of existing farms to experiment
with different pond stocking methods. Accordingly, the petitioners argue that thereis no basisfor a
start-up adjustment because there is no start-up.

Department’ s Position:

For the fina determination, we have found that an additiond mode-matching characteristic to
distinguish organic shrimp is warranted for Expasa. The Department bases its mode-matching criteria
on “physcd characterigtics’ as defined by section 771(16)(A) of the Act. Additiondly, Department
practice isto consider only “meaningful” or “sgnificant” physicd characteristics. See Emulson Styrene-
Butadiene Rubber from Mexico; Find Determination of Sales at Less Than Fair Vaue, 64 FR 14872,
14875 (March 19, 1999)(Rubber from Mexico) and Certain Hot-Rolled Lead and Bismuth Carbon
Sed Products from the United Kingdom; Find Results of Antidumping Adminigrative Review, 63 FR
18879, 18881 (April 16, 1998). The Department has further defined what makes a physical
characterigtic “meaningful” or “ggnificant” as “both price differences in the marketplace and cost
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differences which may reflect different production processes.” See Rubber from Mexico, 64 FR at
14875. Furthermore, the CIT has upheld this standard where the record disclosed a verified physica
differencein terms of price and cost. See New World Pastav. United States, 316 F. Supp 2d 1338
(CIT 2004) (New World Pasta).

Expasa has demonstrated in accordance with the statute and Department practice that the physical
characterigtics for organic shrimp are sufficiently meaningful to warrant an additional mode-matching
criterion. Aswe confirmed in our sles and cost verifications, Expasa produces, processes, and
markets organic shrimp in amanner digtinguishable from non-organic shrimp. The shrimp Expasa
produces and sdlls as organic shrimp is certified by an internationad organic certifying authority such as
Naturland e.V. (see Expalsa s April 28, 2004, scope submission a pages 3 - 4 and Attachments 2 and
6, and sales verification exhibit 6). To obtain the organic certification, the shrimp must meet the
certifying organization’ s specifications, which include production techniques and processing to insure
that the end product is an organic product. See Expasa s April 28, 2004, scope submission a pages 4
- 5, and Attachments 2, 3 and 4, “Verification Report on the Cost of Production and Constructed
Vaue Data Submitted by Exportadorade Alimentos SA.,” Memorandum from Nancy M. Decker to
Neal Halper, dated October 21, 2004 (Expalsa CVR) at pages 31 - 32, and the Expasa SVR a
pages 8 - 9.

The processed product is distinguishable to the customer because the product as sold is marked with
the organic certification, while shrimp products not produced to the organic standards cannot be sold
with the certification. See Expalsa’s April 28, 2004, scope submission at pages 8 - 10 and
Attachments 10 and 11. Other than the absence of preservatives gpplied in processing (which may not
be limited to organic shrimp), the organic shrimp included in a container marked with the organic
certification may not appear physcdly different visualy to non-organic shrimp (other factors being
equa). However, the organic certification serves to demondtrate that Expasa s organic shrimp meets
the criteria of an organic product and is therefore distinguishable from non-organic conventiond shrimp
products. For example, in Notice of Fina Determination of Sdesat Less Than Fair Vdue Certain
Pasta From Italy, 61 FR 30326, 30330 (June 14, 1996) (Pestafrom Itay), the Department relied on a
certification from an Italian organization thet the organic pasta complied with organic farming methodsin
order to digtinguish organic pasta for excluson from the scope. Similarly, an organic shrimp
certification indicates that the organic shrimp complies with rigorous farming and processing methods.
For example, with respect to shrimp farming operations, Expalsa's socking density and feed
conversion ratios for organic shrimp differ from those of conventiona shrimp due to limited aeration
requirements and disease prevention measures (see Expalsa CVR at pages 30 - 31).

As Expalsa has noted, in Raspberries from Chile, the Department has previoudy recognized that
“organic’ agricultura products may merit a separate modd-matching characteristic. We find thet a
shrimp product meeting the particular organic specificationsis andogous to a sted product mesting
tolerance, strength, or other tested criteria (e.g., minimum specified yield strength in the flat-rolled sted
or structurd sted beams proceedings), where the criteria identify intringc physica (performance)
characteristics of the product. In those circumstances, the Department has distinguished such products
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through a modd-matching characteristic. See, e.0., Natice of Preliminary Determination of Sdles at
Less Than Fair Vaue and Postponement of Find Determination: Structurdl Stedl Beams From
Geamany, 66 FR 67190, 67191 (December 28, 2001).

Based on our review of the information Expasa submitted and our verification findings, we find that a
separate mode-matching characterigtic, identifying a product as organicdly certified or not, is
warranted for Expasa, asthis physica characterigtic is meaningful with respect to the price and cost of
the merchandise under investigation. Therefore, we have included “Organic Certification” asthe fifth
model-matching criterion in our andysis of Expasa s data, following count sze in the modd-matching
hierarchy, as proposed by Expasain its case brief in order to associate this characteristic more closely
with the other raw materiad-related (versus processing-related) physica characteristicsin the
Department’ s modd-matching hierarchy. Accordingly, we have revised our analysisto include
CONNUMSs that include this product characteristic. In addition, we have caculated separate costs for
organic and conventiona shrimp. See “Cost of Production and Constructed Vaue Caculation
Adjustments for the Final Determination--Exportadora de Alimentos, SA.,” Memorandum from Nancy
Decker to Neal Halper, dated December 17, 2004 (Expa sa Final Cost Memo).

With respect to the petitioners contention that the Department had aready rejected the uniqueness of
organic shrimp in the Preliminary Determination Scope Memo, we point out that determining atype of
product to be within the scope of the investigation does not preclude the possibility of consdering
separaedy whether the product is distinguishable from other products for model-matching purposes.
Our organic shrimp discussion in the Preiminary Determination Scope Memo addressed solely whether
organic shrimp is excluded from the scope of this investigation and not whether it should be considered
adigtinct characteristic for modd-matching purposes.

In regard to the mgjor input arguments, we disagree with Expalsa that we incorrectly applied the mgor
input rule to Expasa’s purchases of raw shrimp from affiliated farms in the preliminary determination.
Based on the record evidence at the preliminary determination, we applied the magor input correctly.
Specificaly, we had not determined that organic shrimp was a separate product and it appeared that
Expdsa purchased both conventiond and organic shrimp from affiliated and unaffiliated parties. In
addition, we compared the overdl average purchases from affiliated and unaffiliated suppliers without
regard to product mix because in making the comparison of transfer price to both the market price and
COP, the COP could not be broken out by product mix; therefore, we did the comparison at the
aggregate level. However, subsequent to the preiminary determination, we learned that organic shrimp
(including pre-organic shrimp) was purchased only from &ffiliated parties and conventiond shrimp was
only purchased from uneffiliated parties. Therefore, for the find determination, we have continued to
apply the mgor input rule in accordance with section 773(f)(3) of the Act. However, in determining the
higher of transfer price, market price, or COP, our comparison differs from the preliminary
determination. Specifically, because we determined organic shrimp is a distinct product and we do not
have an unaffiliated market price for organic shrimp, we have compared the average affiliated supplier
raw shrimp transfer price to the average affiliated supplier COP (i.e., without the start-up adjustment).
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We note that we have treated purchased pre-organic shrimp as organic shrimp for purposes of cog, as
the company incurs the same codts in purchasing and processing these shrimp (they are grown and
handled in the same manner as organic shrimp). Based on our comparison, we found that the average
COP and the average transfer price were virtualy identica and thus no adjustment is necessary for the
find determination. See ExpalsaFina Cost Memo. We note that because the average COP was
virtudly identicd to the average transfer price and any start-up adjustment, if determined to be
appropriate, would only lower the COP, the start-up adjustment issue is moot.

With respect to Expalsal s request to exclude the U.S. sdes of organic shrimp from our andys's, we
find an insufficient basisto do so. Asdiscussed in more detail below in the Department’ s response to
Comment 12, the small quantity of these transactions per se does not congtitute grounds to exclude the
sdes. Further, with the addition of the organic certification modd-matching characteristic, we have
accounted for the unique nature of the organic product and any comparisons to non-organic products
will include an gppropriate difference-in-merchandise adjustment. Therefore, we have continued to
include these sdlesin our find determination margin anayss.

Comment 8: Grade as a Model-Matching Criterion for Expalsa Sales

As discussed in the Preiminary Determingtion (69 FR at 47095-47096), the Department did not
include grade in the modd matching criteria because no party in this or any of the concurrent
investigations provided evidence of consistent industry-wide standards for reporting shrimp grade. We
observed that each company or customer gppeared to have its own grade specifications for saes
reporting purposes (or otherwise did not report grade in its sales databases) and that there was no basis
to establish a consstent method of classifying shrimp by grade. However, we Stated that we would
examine Expasa s specific dams further at verification for consderation in thisfina determination.
Expasa s sdes verification report included a discusson of Expalsa’s grade classfication methodology
(see ExpalsaSVR at pages 7 - 8).

Expasaarguesthat, asit has presented verified evidence that there are clear physicd differences
between the grades of shrimp that it produces and sdlls, the Department should add grade as a model -
matching criterion. According to Expasa, grade is an essentia physical characteridtic of the shrimp it
purchases and sdls. Expdsa argues that the Department has an overwhelming precedent in agriculture
and seafood cases in which the Department has recognized the significance of grade by including it asa
modd-matching criterion and cites, among other examples, Notice of Fina Determination of Sdles at
Less Than Fair Vaue: Fresh Atlantic Sdmon From Chile, 63 FR 31411 (June 9, 1998) (Samon from
Chile), and Raspberries from Chile.

Further, consstent with section 771(16)(A) of the Act and the Department’ s precedent in such cases
as Fina Reaults of Antidumping Duty Adminigrative Review: Certain Hot-Rolled Carbon Sted Hat
Products from the Netherlands, 69 FR 33630 (June 16, 2004), Issues and Decison Memorandum at
Comment 1, which noted that the Department selects appropriate matching criteria based on meaningful
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physical characterigtics, Expasa contends that grade congtitutes a* meaningful” physicd difference, both
interms of physica characteristics and effects on costs and prices. Expasaargues that its Grade A
shrimp has more stringent quality standards than its Grade B or broken shrimp. According to Expasa,
its Grade A shrimp must have the lowest incidence of defects and highest ratings in terms of freshness,
taste, odor and physica appearance, whileits Grade B shrimp will have ahigher level of defects and,
consequently, alower commercia vaue. Expasa’s case brief includes examples from its submitted
data of cost and price differences between identica products of different grades, where the Grade A
product had a higher cost or price. Expalsa adds that its grading standards are consistent with grading
standards recognized in the United States, such asthe Nationd Marine Fisheries United States
Standards for Grades of Fresh and Frozen Shrimp and the “ Southeastern Fisheries Association
Product Quality Control Standard.”

In addition, Expalsa states that the Department’ s decision in the preliminary determination not to add
grade to the modd-matching criterion because “no party in this or any of the concurrent investigations
has provided evidence of consstent industry-wide standards for reporting shrimp grade’ has no lega
basis nor case precedence.  Expasa maintains that the Department has used certain product
characterigtics for some individual respondents, but not others, where the requesting party
demondtrated that the additiona characteridtic is necessary to achieve fair comparisons, asin Pasta
From Italy, 61 FR a 30346. Additiondly, Expasa cites New World Pasta Co v. United States, 316
F. Supp. 2d. 1338 (CIT 2004) (New World Pasta), where the CIT not only affirmed this practice but
aso dstated that “The Court’ s review of the gpplicable statutes and regulations does not reved any
reason why Commerce should be barred from using a product-matching criterion solely in rdation to
the one company under review to which it has gpplication.” Accordingly, Expasa argues that the
evidence of industry-wide standards for reporting shrimp grade isirrdlevant to the current andyss. To
account for Expalsa’ s demondtrated physical, cost, and price differences between different grades of
shrimp, Expasa assarts that the Department should revise its mode -matching methodology and include
grade as the sixth matching characteridtic in Expasa’'s modd-matching hierarchy, where it would rank
aong with the product characteristics related to raw materid factors and higher than the characteristics
which relate to processing.

The petitioners argue that the Department should not include grade as a modd-matching characteristic
because Expasa has not demongtrated that products of differing grades were not identica, as defined
at section 771(16)(A) of the Act. The petitioners assert that the Grade A and Grade B products
reviewed by the Department at verification were single samples self-sdlected by Expasa demondtrating
only inggnificant externd imperfections, and thus, are an inadequate basis to assume that any physica
characteristics between these dleged grades existed congstently throughout the POI. According to the
petitioners, the Department found in Samon from Chile that the externa imperfections between
products classfied by arespondent as premium and super-premium salmon were minor and did not
warrant separate distinction for comparison purposes. The petitioners contend that Smilar minor
externa imperfections would be inherent and expected in a highly perishable agricultural product like
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warmwater shrimp, but would not establish a sgnificant differencein physical characterigtics to warrant
adigtinction for modd-matching purposes.

The petitioners further point out that in severd of the cases cited by Expalsa as supporting the use of
grade as amatching criterion, such as Notice of Find Determination of Sdes at Less Than Fair Vdue:
Certain Softwood Lumber Products from Canada, 67 FR 15539 (April 2, 2002) and Notice of Findl
Determinations of Sales at Less Than Fair Vaue: Certain Durum Wheat and Hard Red Spring Wheat
from Canada, 68 FR 52741 (September 5, 2003), consstent grading standards for the product were
well-established in the industry and commercidly relevant, and the interested parties agreed that grade
was an gppropriate modd-matching characteristic. Although the petitioners acknowledge that Expasa
may be correct that the Department may not be required to determine whether a consstent industry-
wide gandard exigts before including aphysca characterigtic for grade in the mode-matching
hierarchy, the petitioners Sate that the Department is not barred from examining whether industry-wide
grading standards exist in determining whether to include grade as a modd-matching characteridicina
given case. The petitioners contend that such an inquiry is relevant because without well-recognized,
industry-wide standards, a respondent may be able to manipulate the matching process to its
advantage. In their rebutta brief, the petitioners point to examples in Expasa’ s submitted data which
appear to refute Expasa s contentions concerning the price and cost differences between its Grade A
and Grade B shrimp. Accordingly, the petitioners argue there is no substantia information on the
record that demonstrates consistent price and cost differences between the dleged grades at issue, and
that Expasa has failed to demondrate that its interna grade classifications warrant a separate mode -
matching characterigtic.

Department’ s Position:

For the finad determination we have found that an additiond mode-matching characteridtic for gradeis
warranted for Expalsa. As outlined above in Comment 7, the Department bases its modd-matching
criteriaon “physca characteristics’ as defined by section 771(16)(A) of the Act. Further, our practice
isto consder only “meaningful” or “sgnificant” physical characteristics as defined as “both price
differences in the marketplace and cost differences which may reflect different production processes.”
See Rubber from Mexico, 64 FR at 14875.

Expasa has demonstrated in accordance with the statute and Department practice that the physica
characterigtic of grade is sufficiently meaningful to warrant an additionad mode-matching criterion. Our
verifications confirmed that Expal sa purchases, processes, and markets shrimp by grade in its normal
course of business consstent with itsinterna grading which, in turn, is condgstent with the grading
gtandards of the National Marine Fisheries United States Standards for Grades of Fresh Frozen
Shrimp and the “ Southeastern Fisheries Association Product Quaity Control Standard. As
documented in the Expalsa SVR at page 8 and Attachment IV, we observed physicd differences
between Expasa s Grade A and Grade B products for such factors as dehydration, soft shell, biteson
shell, and melanosis, in accordance with the quaity standards Expasa outlined at Exhibit SA-4 of the
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May 3, 2004, submission. At both the sdes and COP verifications, we observed that Expasa applied
its grade standards congstently in classifying and purchasing raw materids, processng shrimp, and
marketing shrimp under different brands based on grade (seg, e.q., Expasa CVR at pages 8, 10, and
11).

Contrary to the petitioners assertions, our examination of graded shrimp at verification was not limited
to isolated examples selected by Expasa. As discussed in the verification reports, we reviewed various
aspects of Expasa’s production and selling practices to test the merits of itscam. The samples of
graded products reviewed at verification were selected by the verification team, not Expalsa, and,
based on the team’ s observations, were representative of products graded by Expasa. Whilethe
petitioners point to several examples of otherwise-identical shrimp where Expasa sold a purportedly
higher quality Grade A product a alower price than a Grade B product, our own anadys's shows that,
on a POl CONNUM-specific weighted-average basis, the Grade A products were priced higher than
the Grade B products in the overwheming mgority of comparisons.  See “ Exportadora de Alimentos
SA. Find Determination Notes and Margin Caculation,” Memorandum to the File, dated December
17, 2004.

The petitioners are correct that the Department has a strong preference to include grade as a modd -
matching characteristic when there are well-recognized, industry-wide standards. However, no party in
this or the other concurrent investigations on frozen and canned warmwater shrimp has demonsirated
that such grading standards are gpplied on an industry-wide basis. Further, no other party in any of the
investigations has provided the same level of data supporting a separate modd-matching characteristic
for grade as Expdsahas. As Expasanotes, the Department has the discretion and precedent to apply
amodd-matching criterion solely in relation to a particular repondent if the facts of record warrant
such trestment (see, also, Natice of Finad Results of Antidumping Duty Adminidrative Review, Partid
Rescisson of Antidumping Duty Review and Revocation of Antidumping Duty Order in Part: Certain
Padtafrom Italy, 67 FR 300 (January 3, 2002), Issues and Decison Memorandum at Comment 2;
afirmedin New World Pasta). Given the weight of the evidence supplied by Expasg, as verified by
the Department, we find that such a Stuation gppliesin this particular ingance. Asaresult, we have
added a modd-matching characterigtic for gradein our andyss of Expasd sdata. Following the
rationa e discussed above in Comment 7, in order to associate the grade characteristic more closdy
with the other raw materia-related physica characterigtics in the Department’ s model-matching
hierarchy, we have inserted the grade criterion as sSixth in the hierarchy of modd-matching criteria,
following count size and organic certification. Accordingly, we have revised our anadlyssto include
CONNUMs that include this product characteristic. In addition, we have caculated separate costs for
the different grades of shrimp. See Expalsa Find Cost Memo.

Comment 9: Expalsa’s Sales of “ Non-Sandard Mixes”

Expasareported certain saes of what it designates as “non-standard mixes’ to U.S. customers during
the POI. Expasa describes these sales as shrimp of mixed grades and mixed sizes. No such sdes



-27-

were made to Itay. Prior to the preiminary determination, Expalsa had requested that the Department
establish a separate modd-matching criterion, “input materids,” for these sdes. 1n the Prdiminary
Determination (69 FR at 47095-47096), we rejected this claim because we were not convinced that
“Iinput materids’ isa proper physca characteridtic to be consdered as a modd-matching criterion, but
dated that we would examine it further a verification for consideration in thisfind determination. At the
sdes verification, we made the following observation at page 8 of the Expasa SVR:

With respect to “non-standard mixes,” these products are Smply packed from two batches of
different count size ranges purchased a different costs. The resulting product is within the
stated count Sze range, but the average count size of the shrimp may be more toward one end
of the range than other products within that count Size range. For example, if the average count
sze of shrimp sold as a 41/50 shrimp product is 45 shrimp per pound, a“non-sandard mix”
may sell the same 41/50 shrimp product with an average count size of 48 shrimp per pound.
Company officids stated that these non-standard mixes have different costs and are sold at
different prices than other products sold within the same count size range. However, we noted
no differences in the physical characterigtics of these products compared with those of other
products in the same count size range (al other factors remaining equd).

Expalsa contends that the Department should exclude the sdles of non-standard mixes from its analyss
for thefind determination. According to Expasa, these sdes condtitute asmall percentage of sdesto
the United States during the POl and are atypica of its U.S. sdes. Expalsa ates that these sdes have
lower raw materid costs and can be sold at lower prices relative to sales of products that are otherwise
identical in form and count size; thus, including these sles would distort price-to-price and price-to-CV
comparisons. To remedy this situation, Expasa cdls on the Department to exerciseits discretion to
exclude rdatively smdl volumes of atypicd U.S. sdesfrom itsandydss, asit hasdonein severa cases
cited by Expdsainits case brief.

Alternatively, Expalsa argues that, if the Department continues to include these salesin its margin
andysis, it should recognize the price and cogt differences associated with these products by adding a
modd-matching criterion placed immediately before vein satus in the modd-matching hierarchy.
Expasa clamsthat, dthough the Department stated in the sales verification report that non-standard
mix products were not physicadly different from other products in the same count-gze range, the
Department’ s assessment is based on finished count size and does not take into account the physical
differences and costs associated with the input materids to produce these sales.

The petitioners argue that the Department should not exclude sales of Expasa s non-standard mixes
nor should it dter the modd-matching criteriato include an input materia characterigtic. The petitioners
contend that Expasa s sales of non-standard mixes are not atypica of Expasa’ s POl sdes, nor are
they sold in inggnificant quantities. The petitioners assert that mixing batches of fresh shrimp of different
count-sze ranges purchased at different costs to produce a given finished product is a common practice
in the shrimp industry.
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Furthermore, the petitioners argue that, as confirmed in the Expa sa saes verification report (cited
above), there are no differences in the physicd characteristics of non-standard mixes when compared
to other products in the same count Size range, and the “non-stlandard mix” products clearly fal within
the range of products appropriately classfied within the same CONNUM. Thus, the petitioners
conclude that there are no grounds for the Department to distinguish between otherwise identica
finished products based solely on the specific mix of raw materia inputs used to produce each product.

Department’ s Position:

We agree with the petitioners that there is no basis to establish a modd-matching criterion in this
instance based on “input materias’ in order to account for Expasa s “non-standard” mixes. As stated
above in Comment 7 and Comment 8, the Department bases its mode-meatching criteria on physica
differences as defined by section 771(16)(A) of the Act. In this case, as clearly stated in the Expalsa
SVR excerpt above, there are no differencesin the physica characteristics between non-standard mix
products and other productsin the same count-sze range, al other factors remaining equd. Indl of the
concurrent shrimp investigations, the shrimp size physical characteritic is accounted for in terms of a
count-size range, such as 31-40 or 41-50, not the actual average count Size of a particular batch. If a
respondent sells three batches of shrimp, the first with an average count size of 42, the second with an
average count size of 45, and the third with an average count size of 49, dl of them fit in the count size
range of 41-50 and thus dl are equd in terms of our shrimp Sze criterion.,

In effect, Expalsa s proposa would trest the three examples as two or three different products in terms
of 9ze. Aswe are not making Size comparisons in terms of the actua average count size, Expasa has
faled to demondtrate that there is abasis to make an exception for these types of sdes. By its efforts,
Expalsa seeks to dter the size criterion aspect by caling for acharacteristic based on how the raw
materid ismixed to arrive at the count-sze range. Unlike the situations described above for the organic
shrimp and grade characteridtics, Expalsa has failed to show any meaningful distinction for these
products. Reather, the “non-standard” mix shrimp fall squarely within the existing range of modd-
matching characteridics, including shrimp Sze, and no additiond criterion is warranted.

We dso find no basis to exclude these U.S. sdlesfrom our andysis. While the Department has
disregarded unusud transactions when they represent asmdl percentage of arespondent’ stota salesin
an invedtigation (see Comment 2 above), in thisingtance, there is no basis to treat these sales as unusua
or “aypicd,” asclamed by Expdsa

Comment 10:  Treatment of Expalsa’ s Expenses for Returned Shipments
Expasa reported freight expenses associated with the shipment and return of cancelled salesto Itdy.

Prior to the preliminary determination, Expalsa stated that it was unable to determine with certainty the
ultimate destination of this merchandise after Expadsare-sold it. Asaresult and in accordance with our
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practice, when expenses cannot be associated with a sde to the first unaffiliated customer,? we treated
these expenses asindirect selling expensesin the Itdian market in the preiminary determination. See
Prdiminary Determination, 69 FR a 47099. At the sdles verification, Expalsareported thet, in fact, it
was able to determine that the returned sales were re-sold to Italian customers, as discussed in detall at
pages 17 - 18 of the Expasa SVR.

Expasa argues that, as the record evidence now shows, including the verification report and exhibits,
Expasaresold the returned shrimp to its customersin Itay, the Department should treat the expenses
associated with the returns from Italy as direct salling expenses dlocable only to Itdian sales made after
the date on which Expa sa began reshipping the returned merchandise to Italy. Inits case brief, Expasa
reviews the information presented at verification to link the returned saes to the re-shipments and
contends that, on the basis of this evidence, it has sufficiently demondgtrated that these return expenses
bear a direct relationship to the subsequent Italian sales.

Furthermore, Expasa contends that the Department’ s preliminary determination reliance on CTVsfrom
Maaysa to support the finding that these expenses should be treated as indirect selling expensesis
misplaced because the issue in that case was whether or not to attribute the expenses in question to the
respondent, rather than as direct or indirect sdling expenses. In any event, Expasa maintains that
CTVsfrom Mdaysa impliesthat, if the expensesin question can be associated with asdeto the first
unaffiliated customer, the Department would consider the expensesto be direct selling expenses.

Under this reading, Expalsa holds that the return expenses should be considered direct sdlling expenses
based on the linkage to subsequent Italian sales as described above. Expalsa dso contends that its
interpretation of another returned shipment situation in a Department proceeding Certain Preserved
Mushrooms From India

Find Results of Antidumping Duty Adminidrative Review, 69 FR 51630 (August 20, 2004), Issues and
Decison Memorandum at Comment 3, and Ecuadorian generdly accepted accounting standards
(GAAP) support the treatment of these return expenses as direct sdlling expenses.

Finaly, Expasaassertsthat, in dlocating these expensesto its Italian sales, the Department should
apply the most reasonable and specific dlocation methodology and thus dlocate the total costs to
Italian sales shipped from the first instance of a reshipment through the end of the POI.

The petitioners did not address this issue.

Department’ s Position:

2 See Notice of Final Determination of Sales at Not Less Than Fair Value: Certain Color Television

Receivers From Malaysia, 69 FR 20592 (April 16, 2004), Issues and Decision Memorandum at Comment 2 (CTVs from
Malaysia).
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Based on our verification findings, we accept Expalsal s explanation of these expenses and its position
concerning the treatment of these expenses as direct sdlling expenses. Asdiscussed at page 17 of the
Expasa SVR, not only did Expasalink these expenses to the Itdian market, but it dso linked themto a
particular customer. Accordingly, we have revised our NV caculation to include these expenses as
direct sdlling expenses, and gpplied them to al sdes made to the particular Italian customer from the
first ingtance of a reshipment through the end of the POI.

Comment 11: Expalsa’s Post-Petition Filing Billing Adjustments

In the Prliminary Determination, we stated the following with respect to the three types of billing
adjustments claimed by Expasafor certain U.S. sdes:

Expalsa reported three types of billing adjustments for certain U.S. sales, each of which was
paid or credited in 2004, after the filing of the petition, although Expadsa clamed that the bass
for the adjustment was established during the POI. As stated in Find Determination of Sdes a
Less Than Fair Vaue: Large Newspaper Printing Presses from Germany, 61 FR 38166,
38181 (July 23, 1996) (LNPP from Germany), the Department is cautious in accepting price
adjustments which occur after receipt of a petition S0 as to discourage potential manipulation of
potential dumping margins. Based on our andysis of the information on the record et thistime,
we find that Expalsa has demonstrated that the basis for a price adjustment was established
prior to the filing of the petition for only one of the three reported types of billing adjustments.
Accordingly, we have disdlowed two of the billing adjustments for purposes of the prdiminary
determination, but we will examine dl three billing adjustments further a verification for
condderation in the fina determination.

See Prdiminary Determination, 69 FR at 47096.

At page 13 of the Expdsa SVR, we discuss our review of the two adjustments disallowed at the
preliminary determination. The firgt of these adjustments, heregfter identified as Adjusment A, dedls
with certain sales terms outlined in Attachment 4 to Expasa s July 16, 2004, submission. The second
of these adjustments, which involves salesto a specific cusomer, is heresfter identified as Adjusment
B. Thethird adjusment, which the Department alowed in the preliminary determination, which deds
with an agreement involving two specific customers, is heresfter identified as Adjusment C. Expadsa
has requested proprietary treatment for the details of each of these hilling adjustments. Accordingly,
mogt of the pecific circumstances involving these adjustments cannot be discussed in this
memorandum.

Expalsa contends that, for the find determination, the Department should dlow dl three of the reported
U.S. hilling adjustments because the Department has now verified that each adjustment was agreed to
before the filing of the petition, even where the amounts were subsequently finalized and recaeived, and
that no evidence of price manipulation exists. According to Expasg, it has satisfied the LNPP from
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Gearmany standard for making these adjustments to the relevant U.S. sales prices because in order to
reglect the adjustment the Department must have evidence that a respondent has made it in an attempt to
meanipulate the margin calculation (see Koenig & Bauer-Albert AG v. United States, 15 F. Supp. 2d
834, 840-41 (CIT 1998) and Alloy Piping Products v. United States, 201 F. Supp. 2d 1267, 1277-78
(CIT 2002). In addition, citing Final Determination of Sdes at L essthan Fair Vaue: Polyvinyl Alcohol
from Tawan, 61 FR 14064, 14070 (March 29, 1996), where the Department found that it had no
basisto regect discount claims solely because the customer received them after the petition was filed,
Expadsa argues that the Department should not deny the adjustments in question solely because they
occurred after the filing of the petition.

More specificaly, Expalsa sates thet it entered an agreement with its customer regarding Adjustment A
in December 2002, over ayear before the petition was filed. Under the terms of this agreement, the
entitlement to the adjustment could not be determined until after 2003. At verification, Expasa
contends that the Department confirmed that Expasa and the customer had met the terms of the
agreement during 2003, and that Expalsa had received the adjustment amount in accordance with the
agreement.

With regard to Adjustment B, Expasa notes that Expasaand its customer had an ord agreement and
that Expasa s entitlement to the adjustment at issue was | ft to the customer’ s discretion.  Expasa
submitted declarations from the customer and Expasa s sdles manager to explain the terms of the
agreement and the customer’ s basis for granting the adjustment. In accordance with the agreement,
Expdsagatesit had no control over the amount of the post-sde price adjustments it would recelve and
thus had no ahility to manipulate the price. Expalsa adds that the fact that there is no written,
contemporaneous documentation of the agreement should not be necessary to demonstrate entitlement
to a post-sdle price adjustment, as the Department has allowed rebates and post-sale price adjustments
without prior written agreements in anumber of cases, such as Notice of Find Determination of Sdes
a Less Than Fair Vaue: Structurdl Sted Beamsfrom Spain , 67 FR 35482 (May 20, 2002), Issues
and Decison Memorandum a Comment 6, and Find Results of Antidumping Duty Adminidretive
Reviews and Revoceation of Ordersin Part: Antifriction Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania, Singapore, Sweden, and
the United Kingdom, 65 FR 49219 (August 11, 2000), Issues and Decison Memorandum at
Comment 20.

With regard to Adjustment C, Expa sa contends that, as the Department alowed this adjustment in the
preliminary determination because it was satisfied that the parties agreed to it prior to thefiling of the
adjustment, and the Department found no inconsstencies at verification with respect to thisclam, the
Department should continue to alow this adjustment in the fina determination.

The petitioners maintain that the Department was correct in the preliminary determination to be wary of
billing adjustments paid or credited after the filing of the petition, absent proof that the basis for the
adjusment was established prior to the filing of the petition. In the case of Adjustment B, the petitioner



-32-

argues that there is no contemporaneous information on the record that demondrates this adjustment
was agreed to prior to the filing of the petition. The petitioner contends thet there is no credible
information on the record that could serve as a basis for determining that this unwritten adjustment
agreement was established prior to the filing of the petition, or that the purported “discretionary
payment” was not made to manipulate the margin.  Instead, the petitioner maintains that the only record
evidence to support the agreement consgsts of declarations that were not written until after the
publication of the preiminary determination in the Federa Regigter. Accordingly, the petitioners
contend that the Department should continue to deny a deduction for Adjustment B.

The petitioners did not address Expdsa’ s clams regarding Adjustment A and Adjustment C.

Department’ s Position:

Given the concern regarding post-petition adjustments stated in LNPP from Germany and reiterated in
the Prliminary Determination, we have accepted those post-petition adjustments claimed by the
respondents in this proceeding where the respondent has demonstrated that the basis for the price
adjustment was established prior to thefiling of the petition, and that the adjustment does not appear to
be a possible manipulation of potentid dumping margins.

In the preliminary determination, we found that Adjustment C was sufficiently established prior to the
filing to the petition and we granted that adjustment. We have found no basis since the priminary
determination to dter that assessment, consstent with our verification findings. Therefore, we have
continued to alow this adjusment in the find determination.

Furthermore, we have revised our caculation of EPto include Adjusment A. The information in
Attachment 4 to Expalsa's July 16, 2004, submission, which dates from December 2002, well before
the filing of the petition, sets forth the conditions for the adjustment. Our review at verification
confirmed that the conditions for the adjustment were met during the POI, and that Expasa s payment
of the adjustment following the filing of the petition was congstent with the terms of the December 2002
agreement (see Expalsa SVR at pages 12 -13). Therefore, we are satisfied that Expasa has
edtablished the basis for the price adjustment prior to the filing of the petition and there is no indication
that the adjustment was granted to manipulate potentid dumping margins.

However, we are unable to come to the same conclusion with respect to Adjustment B. At the sdes
verification, Expasadid not provide any further evidence to establish that the terms for this adjustment
were established prior to the filing of the petition (see Expalsa SVR at page 13). Expasasclam, as
the petitioners note, rests solely on the post-facto declarations of interested parties made months after
thefiling of the petition. In the absence of any contemporaneous evidence, or history of such
adjustments made prior to thisinstance, we find these declarations to be an insufficient basisto
determine that the grounds for this adjustment were established prior to the filing of the petition.
Therefore, we have continued to disdlow Adjustment B in the finad determination.
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Comment 12: Treatment of Certain Expalsa Salesto Italy as Samples

Expasa clamsthat certain sdesto Italy should be excluded from the NV caculation, in accordance
with Department precedent in such cases as Find Reaults of Antidumping Duty Adminigretive Review:
Indugtria Nitrocellulose From France, 63 FR 49085, 49087 (September 14, 1998)(Nitroce lulose
from France), because they were sample sdes and outside the ordinary course of trade. Although it
did not identify these sales as sample sales previoudy, Expasanow contends that twelve salesto Itay
included on one invoice are sample saes because they are unique, not normaly sold in the Itdian
market, and were not sold in norma commercia volumes. Specificaly, Expasa assertsthese sdes are
unique because they are value-added products sold for a particular marketing purpose thet is not the
ordinary course of trade,® and the sales are designated as “samples’ in Expasa’s production order,
whichisincluded in sdes verification exhibit SVE-9G. Further, Expa sa Sates that the sdes volumes of
these transactions were atypicd for the Italian market because they were sold in smdler quantities than
the norma commercid volume for this market.

The petitioners did not comment on thisissue.

Department’ s Position:

We disagree with Expasa that, because it has designated these sdlesto be sample sdlesiniits
production order, they are necessarily outside the ordinary course of trade. There are two ingtancesin
which the Department has the discretion to exclude sample sdes. The Department excludes from the
margin caculation sample transactions which do not condtitute “sales’ because there was no
consderation within the meaning of section 772(a) and (b) of the Act. See AK Stedl Corp. v. United
States, 226 F.3d 1361, 1371 (CAFC 2000); and NSK et al., v United States 115 F.3d 965, 975
(CAFC 1997). However, this excluson “applies only to those Situations when a respondent can show
that the transaction at issue was a sample sde for no consderation.” See NSK, Ltd. v. United States,
217 F. Supp. 2d 129, 13211 (CIT 2002) (NSK, Ltd. v. United States). In addition to excluding home
market sample transactions which do not meet the definition of “sales” the Department may exclude
sdes desgnated as samples from our analys's pursuant to section 773(8)(1) of the Act when a
respondent has provided evidence demondtrating that the sales were not made in the ordinary course of
trade, as defined in section 771(15) of the Act. See e.g., Antifriction Bearings (Other Than Tapered
Roaller Bearings) and Parts Thereof From France, Germany, Itay, Japan, Romania, Singapore, Sweden
and the United Kingdom; Fina Results of Antidumping Duty Adminidrative Review, 63 FR 33320
(June 18, 1998) (1998 AFBs from Multiple Countries).

3 Expalsa has claimed proprietary treatment for the details of the circumstances surrounding these sales,
which it describes at pages 52-53 of its October 28, 2004, case brief.



-34-

In thisinstance, Expasa has not provided information on the record in atimely manner to demondtrate
that these transactions did not congtitute sales within the meaning of section 772(a) and (b) of the Act
or that the sales were made outside the ordinary course of trade as defined in section 771(15) of the
Act. AsExpasadid not make this clam until after verification, we were unable to examine &
verification the circumstances of the sales Expasadleged in its case brief. While the sdles a issue may
have been sold in smdler quantities than most of Expalsa's other sdesto Italy during the POI, there are
other transactionsin Expasa’ s Itdian sales database in smilar quantities which Expasa has not claimed
to be outside the ordinary course of trade. Therefore, we have continued to include these sdlesin our
caculation of NV because Expasa has failed to demondtrate that these sales are unique or unusua or
otherwise outside the ordinary course of trade.

We further note that, in the case cited by Expalsa, Nitrocdlulose from France, at op. cit., the
Department again emphasized that identifying a sde as a sampleis not enough to exclude it from
andyds, dating that “whileit is clear that the invoices for these sales indicated that they were sample
sdes, such indication is not sufficient to demondrate that the sale is unique or unusua or otherwise
outsde the ordinary course of trade.” The Department rgjected the respondent’ s claim to exclude
certain home market sales dleged to be sample or tria sdlesin Nitrocellulose from France because the
respondent failed to meet its burden to demongtrate that these sdles are unique or unusua or otherwise
outside the ordinary course of trade. Asthe CIT has recently held, “merely submitting invoices marked
sample sales does not fulfill {arespondent’s} burden.” See Timken et d., v. United States, 2004 Ct.
Intl. Trade LEXIS 135; Slip Op. 2004-135 (CIT 2004).

Comment 13: Rebates on Expalsa’s Italian Sales

The petitioners contend that the Department should not consider the amounts Expa sa reported as
“rebates’ to an Itdlian customer because the documentation Expalsa provided fails to demondtrate that
the amountsin question are properly classified as rebates. The petitioners refer to the manner in which
the amounts were paid as inconsistent with trestment as rebates* The petitioners argue that, for the
find determination, the Department should treat these “rebate’ payments as dternate types of
adjustments, as discussed in the proprietary version of the petitioners case brief.

Expa sa responds that the Department correctly treated these adjustments to sales made to a particular
Italian customer as rebates in the preliminary determination and should continue to do so for the fina
determination. Expasamaintains that, at verification, Expasa demongrated conclusively that the

4 The specific circumstances surrounding the alleged rebates at issue are discussed only at pages 9 - 11 of
the proprietary version of the petitioners’ October 28, 2004, case brief, as they involve information the petitioners
received under administrative protective order.

5 The petitioners did not identify the specific type of alternate adjustments proposed in the public version
of their brief.
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payments in question condtitute rebates paid to the customer. In the proprietary version of its
November 9, 2004, rebutta brief, Expa sa further discusses why these payments should not be treated
as one of the dternate types of adjustments proposed by the petitioners.

Department’ s Position:

We agree with Expasa. The Expasa SVR at page 13 clearly indicates that the sdes adjusmentsin
question were paid in amanner condstent with the Department’ s practice regarding rebates.
Accordingly, we have continued to treat these adjustments as rebates in our calculation of Expasa's
NV.

Comment 14: Cost Changes for Expalsa’s Minor Corrections of Preservative Code

The petitioners argue that the Department should use the corrected costs for Expasa' s products where
PRESERVT/U has been changed due to the minor corrections presented at verification. The
petitioners assert that, while the Department instructed Expalsa on October 27, 2004, to correct the
preservative code for these sdlesin the U.S. database, the Department failed to instruct Expalsato
revise the company’ s reported raw materia costs for these sdles. The petitioners contend that the
Department should revise Expasa s cost file for these new CONNUMSss as indicated on the worksheet
in cost verification exhibit (CVE) 1.

Expasa argues that the petitioners assertion iswrong. Expasa notes that in item number 1 of the
October 27, 2004, |etter, under “ Cost of Production Database Changes,” the Department instructed
Expasato revise the per-unit costs for the corrections and revisons presented at the start of verification
ascontained in CVE 1. According to Expasa, in that exhibit, it advised the Department that, in
addition to correcting the CONNUMSs for these products, the raw material costs should be revised to
reflect the correct yidds. Thus Expasa claims that, based on ingtructions received from the Department
subsequent to the verification, it corrected the error in the revised cost database submitted to the
Department on November 10, 2004.

Department’ s Position:

We agree with Expasa. In CVE 1, Expasa provided the revised costs related to the CONNUMSIn
which the preservative code changed. In addition, in our October 27, 2004, |etter to Expalsa, we
instructed Expasato “revise the reported per-unit costs for the corrections and revisons presented at
the start of verification at Expasa, as reported for the record in Cost Verification Exhibit (CVE) 1.
Expdsa submitted these revised costs to the Department on November 10, 2004. Therefore, no
further revison to Expalsa' s cost database is necessary with respect to the PRESERVT/U correction.
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Exporklore:

Comment 15: Payments to Exporklore’ s Sales Agent as Rebates or Commissions

On sadlesto certain Italian customers, Exporklore reported price deductionsit described as rebates. In
the preliminary determination, the Department deducted these reported amounts from the Itdian garting
price to caculate Exporklore sNV. At the sales verification, the Department observed how the
claimed rebates are paid to the sales agent and indicated that these payments could be viewed as sdes
commissions rather than rebates (see Exporklore SVR at pages 14-17).

The petitioners contend that the payments Exporklore identifies as rebates should instead be treated
ingtead as commissions. The petitioners refer to the Department’ s sdles verification report, where the
Department described how the payments are made directly to the sales agent and that Exporklore's
records designate the adjustments as commissions. In response to Exporklore' s statement at
verification that treatment of these payments as rebates is warranted because the agent did not keep the
money but rather passed it on directly to Exporklore s customers, the petitioners assert that the
documentation Exporklore provided at verification does not show conclusive links between
Exporklore' s sdes, the payments in question, and rebates to Exporklore' s customers. The petitioners
add that this documentation also does not demondrate that the agent acts on behaf of the buyers
ingtead of the seller Exporklore, as Exporklore clamed at verification.

Exporklore argues that the Department should treat the payments to the sales agent as rebates because
there is no subgtantia evidentiary basis to conclude that these payments are commissions. According to
Exporklore, in order for the payments to the agent to be considered commissions, the agent must work
for Exporklore, rather than Exporklore s Itdian customers. Exporklore contends that the record shows
that the agent acted for the customers and not Exporklore, citing statements from the agent and the
Italian customers included in the sales verification exhibits. Further, because the amount paid to the
agent varied widely from sale to sde, Exporklore contends that this pattern isinconsstent with a
commission payment, which istypicaly based on a congstent percentage of the sdesvaue. Noting

that the fact that Exporklore paid the rebate to its Itaian customers through the agent is the only
possible basis for attempting to conclude the rebate was a commission, Exporklore clamsthet it has no
economic rationde or business reason for paying a commission to the agent unless it receives some type
of service from that agent. In the instant matter, Exporklore asserts that the services the agent provides
are entirely on behaf of the buyers and, thus, it is the buyers that owe the agent acommission, not
Exporklore. Exporklore states thet it was the customers, not Exporklore, who directed the actions of
the agent.

Exporklore further asserts that neither the term “commissons’ used in its accounting worksheets
regarding the agent payments nor the payment transfer to the customer through the agent are dipositive
inrgecting its clam that the payments are rebates. Exporklore sates that the Department properly
placed no weight on the “commissions’ caption of the worksheets submitted as part of its supplemental
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guestionnaire response. Exporklore notes that it has acknowledged that the agent received
commissions for the agent’ s service, but that the actua commissons were paid by the agent’s
employers, the Itdian customers, in amounts unknown to Exporklore. Exporklore continues that
nothing in the statute or the regulations precludes the indirect payment of arebate through a third party,
asistheingant case. Exporklore contends that it has demonstrated that the agent did not retain the
entire payment in question, but instead remitted a substantia portion of it to the customer. According to
Exporklore, if the payment were a sales commission, then the agent would have retained the entire
amount.

Department’ s Position:

Asdiscussed in the Exporklore SVR, we confirmed that Exporklore made payments to an agent in
connection with slesto certain customersin Italy. The fact that Exporklore paid the agent, and not the
customers, isnot in dispute. Nor isit disputed that Exporklore’ s net saes revenue for these sdeswas
reduced by the amount of the paymentsto the agent. Theissue in dispute is how to classfy the
payments to the agent and thus how to treat the payment amountsin caculating NV.

At page [-13 in Appendix | (Glossary of Terms) of the Department’ s standard antidumping
questionnaire, “arebateis arefund of monies paid, a credit against monies due on future purchases, or
the conveyance of some other item of vaue by the sdler to the buyer after the buyer has paid for the
merchandise” See, eq., Natice of Prdiminary Results of Antidumping Duty Adminidretive Review
and Antidumping Duty New Shipper Review: Certain Corrosion-Resistant Carbon Stedl Flat Products
from the Republic of Korea, 69 FR 54101, 54106 (September 7, 2004); and Natice of Find Results
of Antidumping Duty Adminidrative Review: Stainless Sted Sheet and Strip in Coils From France, 68
FR 69379 (December 12, 2003), Issues and Decison Memorandum at Comment 7. Exporklorefails
to cite any examples where the Department has treated a rebate as a payment to anyone other than the
buyer, nor have we been able to identify any such precedent. While Exporklore inssts that the
payments to the third party agent are subsequently transferred to the customer, we are unable to
confirm this assertion. Although Exporklore proffered documents at verification that purportedly
demongtrated funds transfers from the agent to the customers (see Exporklore SVR at page 16), we
were not able to verify the information as the source documents for the transactions are in the
possession of the agent and the customers, not Exporklore. Our verification confirmed that Exporklore
paid the third party in connection with the sales; we cannot attest to any further disposition of these
funds

Exporklore' s claim that the payments should be considered rebates appears to rest not on what it
consders the payments to be, but on what Exporklore clams they are not. Payments made to athird
party in connection with a sale are normally treated as commissons.  See, eq., Preiminary Results of
Antidumping Duty Adminigrative Review: Stainless Sted Plae in Coils From Belgium, 69 FR 32501,
32505 (June 10, 2004); and Prdiminary Results of Antidumping Duty Adminidraive Review: Stainless
Sted Sheet and Strip in Coils From Mexico, 69 FR 47905, 47909 (August 6, 2004). However,
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Exporklore contends that payments to a third party can only be considered as commissionsiif the third
party provides services for the sdler and not the buyer. Exporklore provides no support for this
assertion other than quoting a phrase from the Department’ s Antidumping Manual. Exporklore cites no
datutory or regulatory provision, nor case precedent, in support of this definition of commission, nor
have we been able to identify one. The Department’ s antidumping questionnaire indructs the
respondent to “{ r} eport the unit cost of commissons paid to selling agents and other intermediaries’
(emphasis added) (see, e.q., the February 20, 2004, questionnaire at page B-24). That is, the
Department does not rule out the possibility that acommission may be paid to a party other than an
agent for the sdler.

Based on the foregoing analyss, we find that the fact pattern for the payments at issueis no different
from that of any other commisson expense. Exporklore pays athird party agent, who actsas an
intermediary in making the sde, an amount directly related to each sale. Such payments are not

rebates, which the Department has consstently considered to be payments made directly to a
respondent’ s customers. Payments to agents are consistently treated as commissions and we find no
bassto do otherwise in thisingtance. Accordingly, we have deducted Exporklore s commission
payments (recal culated, as discussed below in Comment 16) from the Itdian sdlling price and added
indirect salling expensesincurred on U.S. sdes, up to the amount of the commissons on Itdian sdes, as
no commissions were paid in the U.S. market, pursuant to 19 CFR 351.410(e).

Comment 16: Methodology for Calculating Exporklore’ s Payment to Agent for Italian Sales

Exporklore contends that, in gpplying the payment to its agent for certain Italian saes, as discussed
above in the previous comment, the Department should accept its sale-specific calculation methodol ogy
for thefina determination asit did for the preiminary determination. Exporklore notes that the
Department cited a discrepancy in the calculation methodology at pages 15-16 of the Exporklore SVR.
However, Exporklore asserts that no such discrepancy exists and in its case brief, it describes how,
contrary to the Department’ s conclusion, the first example in the report can be reconciled between
Exporklore s records and its sales data reporting.

Exporklore refers to an dternate methodology described in the sales verification report, where the
Department cdculated a weighted-average agent payment percentage. According to Exporklore, this
dternative would contravene the Department’ s practice because it does not reflect the actua manner in
which the payments were negotiated, caculated, and paid, while Exporklore s methodology does
reflect these factors.

The petitioners do not address the cal culation methodology argument raised by Exporklore. The
petitioners smply note that the payment in question refersto the “rebate’ that the petitioners contend
should be classfied as commissions, as discussed in the preceding comment.
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Department’ s Position:

We disagree with Exporklore. The discusson in Exporklore' s case brief isincomplete as it does not
address Exporklore s revised per-unit reporting of the agent payment at verification, as shown in the
worksheets for the sdes examined at verification in sales verification Exhibit 26, and the negative per-
unit amounts on some sales derived from Exporklore s revison, as described at pages 15 - 16 of the
Exporklore SVR. We were able to verify the tota amount paid to the agent for each invoice, but not
the amount clamed for each individud transaction. Therefore, we cannot rely on the per-unit amounts
reported in Exporklore' s Itdian sdes listing and thus, as facts available under section 776(a) of the Act,
we have recd culated the per-unit amount for the agent payments based on the weighted-average
payment percentage observed at verification and reported at page 16 of the Exporklore SVR. For the
reasons discussed above in Comment 15, we have treated this payment as a commission, rather than a
rebate, in our finad determination.

Comment 17: Ocean Freight Revenue and Expense Treatment on Exporklore C& F Sales

As described at page 20 of the Exporklore SVR, the Department found that on certain salesto Itay
sold on an “FOB plus freight” basis, Exporklore did not report elther the ocean freight expenses
incurred on these transactions, or the ocean freight revenue it received from the customer. Insteed,
Exporklore reported only the FOB price (i.e., net of both the freight expense and the freight revenue) in
its sdles databases. The Department obtained the expense and revenue data at verification and, in
accordance with the Department’ s request, Exporklore included the datain arevised saleslisting
submitted on November 5, 2004.

Exporklore acknowledgesiits earlier reporting error but contends that, while it was inaccurate, the
origind method of reporting had no impact on the margin caculations and the effects of these changes
will beimmaterid.  Exporklore cites the sdes verification report in confirming thet in “ nearly al
ingtances, the freight amount charged equaled the ocean freight expenseincurred.” Astheimpact of
these adjustments isimmeaterid and inggnificant, Exporklore sates that the Department should exercise
its discretion and disregard these adjustments, in accordance with section 773A()(2) of the Act and
19 CFR 351.413.

The petitioners did not comment on thisissue.

Department’ s Position:

While we note that the net effect of these adjustmentsis small, we disagree with Exporklore that the
adjustments should be ignored. The Department’ s antidumping questionnaire ingtructs respondents to
“{r} eport the unit price recorded on the invoice for sales shipped and invoiced in whole or in part...This
price should reflect the price actudly stated on the invoice” (see, e.q. February 20, 2004, questionnaire
at page B-18). Our consstent practice isto caculate NV and EP starting from the gross price on the
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invoice, and to make adjustments for revenue and expense items to that gross price in order to arrive at
the net price, rather than begin with anet price. See, e.q., Notice of Prliminary Determination of Sdes
a Less Than Fair Vaue and Postponement of Final Determination: Live Swine from Canaeda, 69 FR
61639, 61643 (October 20, 2004), and Notice of Prliminary Determinations of Sdesat Less Than
Fair Value: Certain Durum Wheat and Hard Red Spring Whest From Canada, 68 FR 24707, 24710
and 24715 (May 8, 2003).

Exporklore provides no example where the Department has gpplied section 773A(a)(2) of the Act and
19 CFR 351.413 to disregard freight revenue and movement expense adjustments as “inggnificant,”
and we find no basis to do so here. Accordingly, we have used the corrected gross unit price, revenue,
and expense datain our find determination calculations.

Comment 18: Exporklore Bank Charges

Asdiscussed at page 21 of the Exporklore sales verification report, Exporklore incurred bank charges
in connection with its U.S. and Itdlian sdes, but did not report these expenses separately as expensesin
its sales databases. Instead, Exporklore included some of these expenses, related to export payment
fees, courier fees, overdraft fees, returned check fees, etc., as part of the financid expense in the COP
database, while bank fees associated with processing customer payments were not included et al in the
sales databases.

Exporklore asserts that the expensesincurred for such items as courier fees, overdraft fees, and
returned check fees, which are listed under the category of “bank commissions,” should be trested as a
direct sdlling expense, rather than as part of the financid expense.  Exporklore contends that these
types of charges are not interest or financing expenses but rather relate directly to the sde of subject
merchandise. According to Exporklore, these “bank commissions’ cannot be tied to individua
transactions; therefore, Exporklore proposes that the per-unit expense be calculated based on aratio of
the totdl fiscd year 2003 “bank commissons’ and payment processing fees divided by totd fiscd year
2003 expenses.

The petitioners did not comment on thisissue.

Department’ s Position:

Although we agree with Exporklore that the bank fees associated with processing customer payments
should be treated as direct selling expenses in the find determination, we disagree with Exporklore' s
characterization of the “bank commissons’ it incurs and its proposed expense ca culation methodology.
We have no evidence on the record to indicate that the expenses recorded under the “bank
commissions’ account were directly related to the sale of the subject merchandise. Exporklore
acknowledges that these expenses, unlike the payment processing fees, cannot be tied to individua
transactions. Therefore, we must consider these expenses as indirect expenses.
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Further, the Department has often included bank charges (other than payment processing fees) in the
financid expense cdculation, and in some cases, the charges may in fact relate to financing or interest
expenses. For example, overdraft fees may be assessed in connection with financid interest payments.
Exporklore has not provided sufficient evidence to demonstrate thet it isimproper to include these
charges as part of itsfinancia expenses. Therefore, we have made no adjustment to the financia
expense for the “bank commissions,” nor have we caculated a separate sdlling expense for them.

As noted above, Exporklore did not report the bank fees directly related to its export sales. For the
find determination, asfacts available under section 776(a) of the Act, we have calculated bank fees
based on the weighted-average percentage of the feesincurred on Itdian and U.S. sdesrdative to the
vaue of these sales, respectively, as shown on page 21 of the Exporklore SVR.

Comment 19: Exporklore’s Raw Material Costs

In the preliminary determination, we accepted Exporklore s reported raw shrimp costs with minor
adjusments. At verification, Exporklore provided arevised total purchase cost of raw shrimp that
reconciled to the financid accounting system. In addition, Exporklore changed the methodology of
applying the difference between the reference and actud pricesin their normd liquidation system to
eliminate the potentid for negetive per-unit values.

The petitioners alege that Exporklore abandoned the actua raw materia purchase vaues reflected in its
norma books and instead reported fabricated count Size-specific raw shrimp costs to the Department.
According to the petitioners, the reported raw shrimp costs were not based on either the cost
accounting or liquidation system records. Furthermore, the petitioners contend that, even if Exporklore
had employed the cost information from its liquidation reports, the results would have been problematic
because the liquidation system’ s use of outdated reference prices often assgned negative vaues to
lower valued shrimp. In fact, the petitioners assert that Exporklore further departed from its normal

cost methodology by adjusting the arbitrary and outdated reference prices to ensure that al raw
materia costs were positive numbers.

Thus, the petitioners believe that Exporklore s reported raw material costs are not based on the
company’s norma books and do not accurately represent the head status and count size-specific prices
actudly paid by the company. In the petitioners opinion, Exporklore has deliberately misreported its
raw materid prices, therefore, the petitioners urge the Department to employ facts available to vaue the
costs of Exporklore' s raw materids. Because the only raw materia prices that were substantiated by
the Department were the total purchase prices paid to farmers, as facts available, the petitioners
recommend that the Department use a Sngle per-unit average cost for al raw shrimp, adjusted for
processing yidds.

The petitioners urge the Department to rgect Exporklore s“mgor” recaculation of its raw shrimp
costs that was presented as aminor correction a verification. According to the petitioners, this
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recal culation resultsin completely fabricated count size-specific raw materid costs. Whilethe
petitioners agree that Exporklore correctly reported the total raw shrimp costs, the petitioners argue
that the Department’ s questions regarding the company’ s use of the reference prices provides ample
reason to believe that the CONNUM-specific raw materia costs are inherently unrdiable and unusable.
Moreover, the petitioners believe that the company’s raw shrimp cost alocation methodology is based
on outdated reference prices and is far removed from the company’ s books.

Exporklore argues that the Department should accept Exporklore’ s revised caculation of the count
sze-gpecific raw shrimp costs presented as aminor correction on the first day of the COP verification.
Exporklore contends that the Department verified the accuracy of these calculations and only noted the
need to determine whether the reference prices were “an gppropriate basis for distributing to each
count Sze thetotal costs paid to farmers for raw shrimp” (see “Verification Report on the Production
and Congtructed Va ue Data Submitted by Exporklore SA,” memorandum from Heidi K. Schriefer to
Neal M. Haper dated October 18, 2004 (Exporklore CVR), a page 16). Exporklore submits that the
tablesin the Exporklore CVR demonstrated that the reference prices and supplier prices show aclose
and consgtent correlation. Furthermore, Exporklore states that the company relied upon the only
records available in its liquidation system to cal culate the count size-specific raw shrimp codts.
Therefore, Exporklore believes that the reference prices form an gppropriate alocation bass.

Exporklore refutes the petitioners clams by stating that the Exporklore CVR did not identify any
deficiencies in the company’ s raw shrimp codts, nor did the Department find that the costs were
fabricated. Rather, the only issue raised was whether the reference prices were an appropriate basis to
dlocate the raw shrimp costs to count size. Exporklore contends that the Department verified that the
reference prices were used in the company’s normal liquidation accounting practice and were the only
historical basis for reporting CONNUM -specific raw shrimp codts. Furthermore, Exporklore believes
that the petitioners miss the point of the reference prices, which isto establish areaionship anong
count sizes for the purpose of obtaining count sze-specific costs. Exporklore submits that neither the
petitioners arguments nor the Department’ s verification andys's have shown the reference price
relationships to be distortive or biased. Therefore, Exporklore argues that the sole issue to be resolved
by the Department is whether it is reasonable to use the revised methodology provided by Exporklore
asaminor correction to eliminate the occurrence of negative raw shrimp vaues.

Department’ s Position:

We agree with Exporklore and have relied upon the raw shrimp per-unit costs presented by
Exporklore at verification, as adjusted for the Department’ s verification findings, for the find
determination.

At verification, the Department found that Exporklore s cost accounting system did not track count
sze-specific raw shrimp costs (see Exporklore CVR at pages 9 and 15). Therefore, the company had
necessarily turned to its liquidation system, the production system used to track raw shrimp purchases,
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as the source for CONNUM-specific raw shrimp cods. As explained in the Department’ s verification
report, this system relies upon the actud quantities purchased, the total purchase prices paid to
suppliers, and reference prices to distribute the tota price paid to the actua products received

(see Exporklore CVR a page 7). These reference prices function to establish relationships among the
raw shrimp count sizes for the purpose of alocating the total purchase price to the actua count sizes
received. The Department confirmed at verification that the reference prices used in the reported cost
cdculations were aso used by Exporklorein its norma liquidation system for obtaining count Sze-
gpecific cogs of the actud quantities of raw shrimp purchased (see Exporklore CVR at page 7).
Additiondly, based on its analyss of the reference prices at verification, the Department found no
evidence that the use of the reference prices as an dlocation basis was distortive to the reported cods.

With regard to the minor correction under contention by the parties, we believe that the use of afixed
adjustment percentage results in a more accurate alocation of the total costs to count sizes, rather than
an absolute amount that results in the potentia for assgning negetive vaues to lower- vaued raw
shrimp. Consequently, for the find determination, we find it reasonable to rely on the revised raw
shrimp costs, as adjusted for the Department’ s findings.

Comment 20: Currency Adjustment in Calculation of Exporklore’s Financial Expense Ratio

Exporklore believes that the Department should not include the deferred amortized exchange rate loss
reported in its 2003 financid statements in the calculation of the financid expenseratio. The company
dates that the amount reflects the amortized portion of an exchange rate difference incurred prior to the
POI. Exporklore contends that the Department’ s practice is to include exchange rate gains and losses
infull in the period in which they wereincurred. As such, Exporklore concludes that the company’s
prior period amortized exchange rate losses should be excluded from the reported costs.

In support of this contention, Exporklore references Find Reaults of the Adminidrative Review of the
Antidumping Duty Order on Slicomanganese from Brazil, 69 FR 13813 (March 24,
2004)(Silicomanganese from Brazil), Issues and Decison Memorandum a Comment 14, where the
Department stated that “the only truly accurate way to account for such exchange gains and lossesisto
recognize the full impact of such gains and lossesin the year incurred.”  Exporklore notes that the
Department’ s determination in Slcomanganese from Brazil relied heavily upon Micron Technology,
Inc., v. United States, 893 F. Supp. 21 (CIT 1995)(Micron v. United States), a case in which the
Korean respondents had amortized foreign exchange trandation losses in accordance with Korean
GAAP. However, inthat case, the Department rejected Korean GAAP and instead expensed the
losses. The Court uphdd this treatment stating that “{ b} ecause trandation losses relate directly to
events occurring during the POI, they should not be deferred to future periods” (Id. at 7.)
Furthermore, the Court noted that “{t} he mere size of the loss does not dter the principle that the loss
should be rdlated to the period in which the exchange rate fluctuates. As Commerce recognized,
amortization of trandation losses under Korean GAAP is distortional because, if deferred, such losses
would not be appropriately matched to the sales of the company during the POI.”
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Exporklore submits that the current Stuation is factualy smilar to Micron v. United States except that
Exporklore’ slosses occurred prior to, rather than during, the POI. Thus, based on the findingsin
Micron v. United States, Exporklore reasons that, if amortizing exchange rate losses distorts a
company’ s actud costs in the period in which they were incurred, then conversdly, including amortized
losses from a prior period is equdly digtortive. Exporklore maintains thet there is no factuad dispute
with regard to the timing of the company’slosses- the losses were incurred prior to the POI. Thus, to
be consgtent in practice, Exporklore believes that the Department must regject the amortization expense
related to prior period exchange rate losses.

Although the petitioners submitted no comments regarding thisissue in their case or rebuttal briefs,
Exporklore addressed the arguments set forth in the petitioners July 16, 2004, |etter to the
Department. Specificaly, Exporklore refutes the petitioners contention that the auditors statement
that Exporklore sfinanciad statements are prepared in accordance with generaly accepted auditing
gandards (GAAS) contradicts the company’s later satement that the amortization of the exchange
losses may not be permitted under GAAP. Exporklore points out that the auditors are referring to
auditing standards, not accounting principles. Regardless, Exporklore believes that the Department
would not apply Ecuadorian GAAP, just asit did not apply Korean GAAP in Micron v. United States,
when such principles would permit companies to dlocate exchange rate losses awvay from the period in
which they were incurred. Thus, Exporklore concludes that consistent Department and court precedent
require atribution of dl of the company’ s exchange rate losses to the specific years in which they were
incurred.

Department’ s Position:

We have excluded the deferred amortized exchange rate loss from the cadculation of the financia
expense rate for the find determination. Based on the information placed on the record and affirmed
during the cost verification, the exchange rate loss reported in Exporklore' s 2003 financia statements
was clearly an amortized portion of atrandation lossincurred prior to the period under investigation
(see Exporklore CVR at pages 25 - 26). Asnoted in the Exporklore CVR, the Ecuadorian
government alowed companies to establish deferred asset accounts to mitigate the effects of the
unredlized trand ation |osses experienced due to the significant devauation of the country’ s former
currency, the sucre, during 1999. The deferred asset account was then amortized over five years at the
discretion of the company. The exchange rate loss currently under discussion is the 2003 amortized
portion of this deferred asset account, afact confirmed by the footnotes to the company’ s audited
financia statements. Thus, the loss clearly originated in a period prior to the one currently under
investigation by the Department.

With regard to exchange rate gains and losses, the Department is persuaded that the most meaningful
reflection of the financid impact of exchange rate gains and losses on a company is the recognition of
the full impact of such gainsand lossesin the year incurred. This preference was outlined in Micron v.
United States, where the Court sustained the Department’ s decision to reject the respondent’s
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amortization of trandation losses under their home country GAAP and instead expense the lossesin the
period incurred. The Court agreed that because exchange rate gains and losses “...relate directly to
events occurring during the POI, they should not be deferred to future periods.” Therefore, the
Department concurs with Exporklore' s assessment that, if it is distortive to amortize exchange rate
losses incurred during the PO, then the reverse would aso hold true that it is ditortive to include in the
reported costs the amortized portion of exchange rate losses from a prior period. 1n Slicomanganese
from Brazil, the Department also noted that such treatment is consstent with United States and
International Accounting Standards. See, eg., SFAS No. 52 and International Accounting Standards
Nos. 21 and 39. However, we consder the petitioners question of whether Exporklore’ s amortized
exchange rate lossis in accordance with Ecuadorian GAAP to be a non-issue because, as noted above
in Micron vs. United States, the Department has the discretion to set aside a country’s GAAP when the
consequent COP would not reasonably reflect the costs incurred during the period.

Thus, for the final determination, the Department has excluded the amortized exchange rate loss that
originated in aprior period from the caculation of the financia expense rate.

Comment 21: Treatment of Commissions Paid to Affiliates in Exporklore’s Labor Costs

In the preliminary determination, the Department adjusted Exporklore’ s reported affiliated payroll
service commission codts to reflect the higher of market or transfer price in accordance with section
773(f)(2) of the Act, the transactions disregarded rule. Exporklore argues that the Department should
not adjust its costs to reflect commissons paid to affiliated payroll companies. As Exporklore has
clamed proprietary treatment for much of its argument on this issue, more specific information on this
clam isdiscussed in the Exporklore Final Cost Memo.

The petitioners did not comment on thisissue.

Department’ s Position:

We disagree with Exporklore and have applied the transactions disregarded rule to Exporklore' s
transactions with its effiliated payroll companies. Regardless of the motivation for establishing these
companies, it is undisputed that Exporklore is affiliated with the payroll companies and that
Exporklore' s employees are paid through these companies. Asaresult, the transactions between
Exporklore and its affiliated payroll companies are subject to section 773(f)(2) of the Act. Therefore,
for the find determination, we have adjusted Exporklore s reported affiliated payroll service
commission costs to reflect the higher of market or transfer price in accordance with section 773(f)(2)
of the Act.
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Promarisco:

Comment 22: Spain as the Appropriate Comparison Market for Promarisco

As discussed in the Prdiminary Determinetion (69 FR at 47097), the Department selected Spain as
Promarisco’s third-country comparison market, rather than Japan which the petitioners had advocated.
Promarisco contends that the Department should continue to rely on Spain as the comparison market
as the Department’ s verification supported Promarisco’ s assertions regarding its markets, including the
quantity and vaue of Promarisco’s Spanish and Japanese sdes, and the stringent quaity standards of
Promarisco’ s Japanese customers.

The petitioners did not comment on thisissue for the find determination.

Department’ s Position:

We agree with Promarisco and have continued to rely on Promarisco’s sdes to Spain as the basis for
cadculating NV inthefina determination. For adetailed discussion of our rationde, see June 7, 2004,
Memorandum from Louis Apple, Director, Office 2, from The Team Re: Sdlection of Third Country
Market for Promarisco, as well as the Preliminary Determingtion, 69 FR at 47097.

Comment 23: Classification and Exclusion of Certain Promarisco Spanish Sales as Samples

Promarisco contends that its small volume salesto Spain of pedled pulled vein (PPV) shrimp and Grade
B shrimp were sample transactions that should be excluded from the Department’ s normal value

ca culation because these sdles were “ unique or unusud” to the Spanish market, and thus outside the
ordinary course of trade, as defined by section 771(15) of the Act. According to Promarisco, the PPV
transaction was of asingle, smdl volume sde of one carton, which is not of anorma commercid
volume. Promarisco points to sales verification exhibit 42, which includes a declaration from the
customer that it purchased the shrimp as a sample “in order to evauate the product”, and that this
customer did not purchase any commercid volumes of PPV shrimp thereafter. Promarisco aso notes
that the Spanish sdes listing and the verification report confirm that this transaction was the only sale of
PPV shrimp to Spain during the POI.

With respect to sales of Grade B shrimp, Promarisco contends that it made only 13 sales of Grade B
shrimp during the POI, which accounted for a very minor percentage of Promarisco’s totd sales
volume to Spain during the POIl. Promarisco states that the very smdl average volume of these
transactions was not representative of atypica shipment in the shrimp industry. Findly, Promarisco
cites correspondence between Promarisco and its Spanish customer in sales verification exhibit 43
which refers to these Grade B products as “samples’ sent in an attempt to develop a market for them,
and which further sates that the customer was not interested in purchasing additiona quantities of this
product.
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The petitioners did not address this issue.

Department’ s Position:

As gated in Comment 12, the Department may exclude sdes designated as samples from its margin
andysisintwo ingances. (1) when the transactions condtitute sales for no consideration (see NSK ,
Ltd. v. United States) or, (2) pursuant to section 773(a)(1) of the Act when arespondent has provided
evidence demongtrating that the sles are not made in the ordinary course of trade, as defined in section
771(15) of the Act (see 1998 AFBs from Multiple Countries). Based on our andyss of the
information provided by Promarisco a verification regarding the salesin question in comparison with
the other sdles sold to Spanish customers during the POI, which Promarisco reported in its sdeslisting,
we agree that these sales were unique and atypica of Promarisco’s normd salesin the Spanish market
during the POI. Specificdly, the sdes at issue were small-quantity transactions, the purpose of which
was to test the marketability of PPV and Grade B shrimp in Spain. Our verification supported
Promarisco’ s representations with respect to these sales (see Promarisco SVR at page 8). In contrast
to Expasa s “sample sdes’ clam discussed above at Comment 12, Promarisco has met its burden to
demondtrate that the sales in question were not sold in Promarisco’s ordinary course of trade in this
market during the POI, as defined by section 771(15) of the Act. Accordingly, we have excluded
these sdlesfrom our NV cdculation.

Comment 24:  Billing Adjustments and Date of Sale for Certain Promarisco U.S Long-Term
Contract Sales

Promarisco reported two types of price adjustments for certain U.S. sales made under along-term
contract, reported under the computer variables BILLADJ2U and BILLADJU. These adjustments
were credited in 2004 after the filing of the petition in thisinvestigation. In the preliminary
determination, the Department disallowed these adjustments because Promarisco did not provide
sufficient evidence to demondrate that these adjustments were established prior to thefiling of the
petition. In making the preiminary determination, the Department cited LNPP from Germany, 61 FR
at 38181, where the Department stated that it is cautious in accepting price adjustments which occur
after receipt of apetition S0 asto discourage potentia manipulation of potentiad dumping margins.

Promarisco argues that the Department should accept these billing adjustments in the find determination
because the Department verified that each adjustment was agreed to before the filing of the petition.
Specifically, with regard to the BILLADJ2U adjustment, Promarisco contends that the e-mall
correspondence contained in sales verification Exhibit 27 demonstrates that Promarisco began
discussions on this adjustment with the customer in September 2003, and continued the negotiations on
this adjustment until January 2004, when the two parties reached an agreement on the amount of
compensation Promarisco would recaive for performing this service. Similarly, Promarisco contends
that eemail correspondence regarding the BILLADJ5U adjustment contained in sales verification
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Exhibit 28 from November 2003 indicates that the U.S. customer requested this service and that
Promarisco in turn requested a price adjustment to compensate it for the cost incurred in satisfying the
customer’srequest. Asaresult, Promarisco maintains that the Department verified that the basis for
these adjustments was established well before the filing of the petition. Furthermore, Promarisco
clamsthat the sworn declarations from its staff and U.S. customer corroborate the record evidence
that the U.S. customer agreed to these adjustments in 2003 before the filing of the petition.
Additionaly, Promarisco points out that the Department hasin the past granted post-sde price
adjustments even where no written evidence of an agreement existed (see, e.g., Natice of Finad Results
of Antidumping Duty Adminigrative Review: Stainless Sted Sheet and Strip in Cails from Japan, 67 FR
6495 (February 12, 2002), Issues and Decison Memorandum at Comment 8).

While acknowledging the principle in LNPP from Germany that the Department is cautious in accepting
price adjustments that occur after receipt of a petition, Promarisco asserts that the Department will
make an adjustment thet is paid or recaived after the filing of a petition where the adjusment is bona
fide. Furthermore, Promarisco argues that the Department must have evidence that a respondent made
aprice adjustment in an atempt to manipulate the margin caculation in order to deny the adjustment on
these grounds, in accordance with rulings by the CIT (see Alloy Piping Products v. United States, 201
F.Supp.2d 1267, 1277-78 (CIT 2002) and U.S. Sted Group v. United States, 177 F. Supp. 2d 1325,
1328-29 (CIT 2001)). Promarisco asserts that there is no evidence of price manipulation in this case,
and that the record evidence shows that Promarisco received these adjustments in return for providing
legitimate services to the customer in the norma course of business. Findly, Promarisco argues that the
Department should not deny the billing adjustments solely because they were recaived after the filing of
the petition. Citing Notice of Find Determination of Sdesat Less Than Fair Vdue: Polyvinyl Alcohal
From Taiwan, 61 FR 14064, 14070 (March 29, 1996), Promarisco notes that the Department found
that there was no basisto regject the post-sale rebates solely because the customer received them after
the petition was filed.

The petitioners contend that the Department should not only rgect Promarisco’s billing adjustment
clamsfor these sales, but adso find these sales to be outside the POI and therefore exclude them from
the find determination margin caculation. According to the petitioners, the eemail correspondence
between Promarisco and its customer cited with regard to the BILLADJ2U and BILLADJSU amounts
indicates that the materid sdestermsfor the affected transactions were till under negotiation until after
the POI. Asaresult, the petitioners assert that it isincorrect to consider the long-term contract date as
the date of sdle for these transactions; instead the Department should find that the date of sde for the
sdesin question occurred after the POI, when the terms discussed in the email customer
correspondence were finalized.

Department’ s Position:

In addressing this comment, the Department must first determine whether the sales at issue were made
during the POI. The Department has along-standing practice which bases the date of sde on the date
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when al the essentid terms of sdle, i.e., usudly price and quantity, are firmly established and no longer
within the control of the parties to dter without penaty (see, eg., LNPP from Germany, 61 FR at
38182). The Department will normally use the date of invoice, as recorded in the exporter or
producer's records kept in the ordinary course of business. However, the Department may use adate
other than the date of invoice (e.q., the date of contract in the case of along-term contract) if satisfied
that a different date better reflects the date on which the exporter or producer establishes the materia
terms of sdle (eq., price, quantity). See 19 CFR 351.401(i).

In this case, the transactions at issue were covered by Promarisco’ s long-term agreement with its
customer during the POI, a copy of which was submitted as Exhibit A-9 to Promarisco’s March 26,
2004, Section A questionnaire response. Among other provisions, the agreement sets forth the per-unit
price and shipment quantities of transactions covered by the agreement. According to our analys's of
Promarisco’s U.S. sales database, the per-unit prices and shipment quantities of transactions shipped
pursuant to this agreement, including the post-POI shipments, were congstent with the terms of the
agreement, except for the shipments that included the reported billing adjustments. For those
shipments, the per-unit price differed from the agreement price by an amount equd to the billing
adjustment(s) reported for the transaction.®  Furthermore, the sales agreement does not include any
provisonsfor price revisons. The agreement and the agreement negotiation correspondence included
in the questionnaire response are very specific with repect to per-unit price.

Moreover, the price revisons affected by the billing adjustments were negotiated subsequent to the
agreement, as documented in the customer correspondence included in sales verification Exhibits 27
and 28. As Promarisco acknowledges at pages 14 and 15 of its case brief, extensve discussion and
negotiations took place before the parties agreed to the price changesin January 2004. Although the
price differences for the two types of billing adjustments are smdl relative to the per-unit prices
gpecified in the agreement, given the sgnificance of price to this agreement, as evidenced by the extent
of negotiation in the customer correspondence, we must conclude that such price changes condtitute a
change in the materid terms of the agreement. We note further that the actua amounts of these billing
adjusments (i.e., the changes to the price) were not established until after the POI and, in fact, after the
filing of the petition, as documented in the customer correspondence.

Asareault, ance amateria term of sde, price, was revised subsequent to the long-term sdes
agreement, consstent with our above-stated normal practice with respect to the date of sae, wefind
that the date of sde for these transactions is the date that the parties agreed to the new prices. Because

6 The reported per-unit price for these salesis inclusive of the claimed hilling adjustments (see, for example,
the purchase order and salesinvoice included in sales verification exhibit 23, which relate to sales observation 1525
in the database). In the preliminary determination, we erroneously assumed that the billing adjustments were
additions to the per-unit price. Thus, to be consistent with our stated methodology in the Preliminary Determination,
we should have deducted the reported hilling adjustments from the per-unit pricein order to disallow the
adjustments.
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the date of sde for these transactionsis after the POI, we have not included them in our margin analysis
for the find determination.

Comment 25: Bonus Payment to Promarisco’s Spanish Sales Agent

Promarisco reported a bonus payment to its Spanish sales agent paid in 2004, after the filing of the
petition. In the preliminary determination, the Department disalowed this claimed adjustment as the
information on the record did not adequately demonstrate that the basis for this bonus was established
prior to thefiling of the petition.

Promarisco argues thet, for the fina determination, the Department should alow the bonus paid to its
Spanish selling agent as an adjustment to NV. Promarisco states that the bonus was paid pursuant to
an agreement it entered into with its agent in 1993, more than ten years before the filing of the petition
In accordance with the terms of that agreement, submitted for the record at Exhibit SB-8 of its June 4,
2004, supplementa questionnaire response, Promarisco made the bonus payment in recognition of the
sdlling agent’ s efforts to increase Promarisco’ s Spanish sales between 2001 and 2003, asindicated in
sdes verificaion exhibit 37. Promarisco damsthat there is no evidence of price manipulation in this
ingtance asit paid the bonus pursuant to the terms of alegdly binding agreement. As such, the
Department cannot pendize Promarisco smply because the petitioners filed their petition before
Promarisco had an opportunity to pay the bonus to its agent for the services it rendered. Although the
bonus was not paid previoudy during the agreement period, Promarisco argues that thisfact is
irrdlevant and does not congtitute evidence of price manipulation.

The petitioners contend that the Department should continue to disallow thisbonus. The petitioners
note that the timing of this bonus payment - several months after the filing of the petition - and the terms
of the agreement under which Promarisco may grant the payment suggest the potentid for price
manipulation. The petitioners note that this bonus payment had never been paid previoudy during the
decade that the sales agent agreement had been in place. According to the petitioners, the grounds for
granting the bonus payment for the first time since 1993 under the circumstances described by
Promarisco conditute a flimsy basis for accepting thisdam.

Department’ s Position:

We have continued to disallow this post-petition adjustment in the find determination. While our
verification confirmed that Promarisco paid its agent the amount claimed by Promarisco, Promarisco
was unable to demondtrate that this type of bonus payment had ever been paid previoudy since the
1993 agreement with the agent. The agreement, submitted as Exhibit SB-8 to Promarisco’s June 4,
2004, Section B and C supplementd questionnaire response, provides no criteriafor establishing the
basis for paying the agent’s bonus. While Promarisco has claimed proprietary treatment for the specific
terms of the agreement, we can state for the public record that the circumstances under which
Promarisco would pay the bonus are ambiguous and, as noted by the petitioners, provide the potential
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for price manipulation. Accordingly, consistent with our approach outlined in Comment 11 above, as
Promarisco hasfailed to clearly demongtrate that the terms and amounts for the agent bonus were firmly
edtablished prior to thefiling of the petition, we have disdlowed this adjusment.

Comment 26: Calculation of Promarisco’s Indirect Selling Expense Ratio

As noted in the Department’ s sales verification report, Promarisco calculated the indirect selling
expense raios by including in the denominator the vaue of dl sdes made during the POI. For the U.S.
indirect salling expense ratio, Promarisco included in the denominator, the total sales vaue, the value of
sales shipped after the POI pursuant to along-term contract with one U.S. customer concluded during
the POI. At page 17 of the Promarisco SVR, we presented an dternate U.S. indirect sdlling expense
caculation that excluded the value of U.S. sdes shipped after the POI in the denominator of the
cdculaion.

The petitioners contend that the Department should apply the aternate U.S. indirect selling expense
ratio, which excludes the post-POI shipments, in the find determination. The petitioners assert that the
Department correctly noted at page 17 of the Promarisco SVR that “as the {indirect salling expenses}
are drawn only from the POI, it may be more consstent to caculate the expense ratio based only on
POI sdes, rather than aso including the post-POI long-term contract shipments.” As an additiona
basis for excluding the value of these shipments from the expense ratio, the petitioners contend that
these post-POI shipments should be considered as sales made outside the POI (see Comment 24).

Promarisco responds that it properly included the vaue of the post-POI shipmentsin the denominator
of theindirect sdling expenseratio. Promarisco argues that, regardless of when the sde was shipped,
the Department recognized that the contract date is the appropriate date of sae for these shipments.
According to Promarisco, by including these sdesin its andlys's, the Department recognizes that the
sling activities that |led to these sales took place during the POI and generated dl sales made during
the life of the contract, including shipments made during and after the POI. Furthermore, citing, e.q.,
Find Results of Antidumping Duty Adminidirative Review: Extruded Rubber Threed From Mdaysa,
64 FR 12967 (March 16, 1999")(Thread from Maaysia), Promarisco argues that the Department’s
practice isto alocate indirect salling expenses to dl salesto which the expenses apply, rather than
amply caculating aratio usng the total sdes vaue during the POI. Therefore, Promarisco asserts that
it is proper to include in the denominator of the ratio of the indirect sdlling expense cdculation the value
of dl sales sold during the POI pursuant to the long-term contract.

Department’ s Position:

" Initsrebuttal brief, Promarisco erroneously cited the date of publication as March 16, 1998.
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We have revised Promarisco's indirect salling expenses by applying an expense ratio reca culated on
the basis of Promarisco's indirect salling expenses incurred during the POI divided by the vaue of
Promarisco’ s sales shipped during the POI. This approach is consistent with the Department's normal
practice of caculating such ratios based on expenses incurred and saes revenue recognized (or cost of
goods sold) during the same period of time. See eq., LNPP from Germany, 61 FR at 38183.
Accordingly, our recalculation uses the expenses and saes value recorded in Promarisco’ s books and
records during the same period of time, i.e., the POI.

Indirect selling expenses are period expenses which cannot be associated directly with specific sdes
and, therefore, no direct correlation between expenses and salesis possble in any given time period.
See LNPP from Germany a 38183. Significant sales efforts may be made and significant selling
expenses may be incurred in agiven period in pursuit of a given sde which may or may not result in the
consummation of that sdle. Accordingly, we have no basis upon which to tie indirect selling expenses
incurred during the POI to post-POI shipments of sales made pursuant to along-term contract during
the POI and to include the vaue of the post-POI shipments in the indirect salling expense ratio
caculation, as suggested by Promarisco in this case; just asthereis no basis to exclude the sales vaue
of any POI shipments of pre-POI contract sales from that calculation.

Furthermore, Promarisco's reliance on cases such as Thread from Maaysa to support its position is
misplaced. In the cases cited, the Department determined that it was appropriate to alocate sdlling
expensesincurred by entities which supported the U.S. sdesto dl sales which these expenses gpplied.
In the Thread from Maaysa example, we included in the sales totd (the denominator of the ratio
caculation) the respondent’s sales to Canada because the expenses incurred during the period
supported those sdlesas well asthe U.S. sales. None of the cases cited by Promarisco supportsthe
use of expenses and sdes values from different time periods.

Comment 27: Adjustment for Unreconciled Differencesin Promarisco’s Cost of Manufacture

Asdiscussed in “Veification Report on the Cost of Production and Congtructed Vaue Data Submitted
by Promarisco SA.,” Memorandum from Taja A. Slaughter to Neal Haper, dated October 22, 2004
(Promarisco CVR), a pages 13 - 14, the Department identified an unreconciled differencein
Promarisco’ stotal COM reported.

The petitioners argue that the Department should adjust Promarisco’ s reported COM amounts to
account for this unreconciled difference noted in the Department’ s cost verification report. The
petitioners note that Promarisco states that much of this unreconciled differenceis due to the
Department’ s overstatement of inventory adjustments; however, the petitioners assert that the record is
unclear whether these adjustments are the source of the unreconciled difference. In any event, the
petitioners continue, thereis il a discrepancy in the COP and thus the Department should make an
upward adjustment to Promarisco’ s reported COM to account for this difference.
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Promarisco contends that the Department should not make an adjustment for the aleged unreconciled
difference as the Department’ s verifiers did not identify any specific omissons of codts, nor did they
note any deficiencies in Promarisco’s cost reporting methodologies. Promarisco argues that not only is
the Department’ s methodology flawed in that it overstates Promarisco’ s inventory adjustment by
including in this amount an amount related to finished goods inventory, but aso the Department’s
cdculation of the “POI Production Costs Incurred” resultsin a combination of the different
reconciliation methodologies used by the Department and Promarisco. Furthermore, Promarisco
contends that the Department made severa errors when comparing the total POl COM to the tota
cost reported in Promarisco’s cost database, including using the wrong figure for the total POl COM,
aswell asrelying on the incorrect amount for cost of products sold during the POI. Promarisco argues
that, after making these corrections, there is only a minor reconciliation difference of less than one
percent between the POl COM and the COP database. According to Promarisco, this minor
difference demondrates the inherent limitation of the reconciliation methodology, rather than the
understatement of any costs, aswell asthe overdl accuracy of the per-unit costs reported by
Promarisco.

Promarisco argues that in Smilar Stuaionsinvolving such smal unreconciled differences, the
Department has determined that minor differences between reported and financial cogts are not unusua
and do not warrant adjustments. As an example, Promarisco cites Find Results and Rescission, in
Part, of Antidumping Duty Adminigirative Review: Top-of-the-Stove Stainless Steedl Cooking Ware
from the Republic of Korea, 68 FR 7503 (February 14, 2003), Issues and Decision Memorandum at
Comment 3, where the Department determined that a minor difference of less than one percent did not
warrant an adjustment to COM. Asaresult, Promarisco contends that thereis no legd or factua basis
for the Department to adjust Promarisco’s costs.

Department’ s Position

We disagree with Promarisco’ s assertions that the unreconciled difference from the overdl cost
reconciliation, noted in the Promarisco CVR, was based on the Department’ s flawed methodology. In
the cost verification report we included a reconciliation of the cost of goods sold (COGS) from the cost
accounting system to the POl COM. To reconcile the COGS to the COM, we accounted for the
change in finished goods inventory. In addition, we included a reconciling item related to finished goods
inventory devauation, which isthe reconciling item at issue in this case. We agree with Promarisco that
this reconciling item would normaly be reflected in the COGS and accounted for in the changein
finished goods inventory adjustment. However, the facts specific to this case are different. Specifically,
for this reconciliation, we started with the COGS from the cost accounting system, which does not
reflect the finished goods inventory devauation adjustment. The adjustment for the change in the
finished goods inventory, however, was from the financial accounting system and does reflect the
finished goods inventory devauation adjusment. Thus, in order to diminate the effect of the finished
goods inventory devauation, we mugt include it as areconciling item in determining the POl COM.

We aso disagree with Promarisco that we should ignore the “POI Production Cogts Incurred” portion
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of the reconciliation. The*POI Production Codts Incurred” section of the reconciliation agrees with the
POI COM in question, and these amounts tie directly to the amounts used in the cost build-ups to
caculate the COM for each CONNUM. Therefore, for the find determination, we have adjusted the
reported costs to reflect the unreconciled difference identified in the Promarisco CVR.

As noted above, we believe the total unreconciled amount identified in the cost verification report
should be included in the reported costs. The amount in question is not an inggnificant difference due
only to rounding errors, but rather amateria difference due to the omission of certain cogs. Asa
result, we have determined that the differences between the reported costs and the financial accounting
system cogts are Sgnificant and do warrant an adjusment. Therefore, Promarisco's argument that there
isno legd or factua bassfor the Department to adjust Promarisco's costs because the minor difference
is less than one percent is moot. Further, we disagree with Promarisco that the adjustment is
unwarranted because the Department did not identify the specific nature of the cost omisson. The
Department requests respondents to provide the overall reconciliations to ensure al costs related to
subject merchandise have been captured. As such, when a significant unreconciled difference results,
athough the verifiers can not identify the specific nature of the omisson, there are reasonable grounds
to conclude that the reported costs have been misstated and an adjustment may be warranted. With
respect to Promarisco's argument that the Department relied on the incorrect amount for the cost of
products sold during the POI, we agree. Thus, in calculating the adjustment for the final determination,
we have corrected this error.

Comment 28:  Input Adjustment for Promarisco’s Shrimp Purchases from Affiliated Farms

In the preliminary determination, the Department made an upward input adjustment to Promarisco’s
reported raw materia coststo reflect the higher of the market price or transfer price with respect to
shrimp purchases from affiliated farms.

Promarisco argues that the Department should not make an adjustment to its raw material coststo
reflect the dlegedly higher market price in the fina determination. According to Promarisco, the
methodology the Department used to calculate the difference between the market and transfer pricesis
flawed because the Department’ s methodology fails to account for differencesin the product mix of
purchases from &ffiliated suppliers versus unaffiliated suppliers, aswell as the timing of these purchases.
Promarisco notes that shrimp prices vary significantly by count size, and that it did not aways purchase
the same products from &ffiliated and unaffiliated suppliers. In addition, Promarisco asserts that the raw
materid prices declined sgnificantly during the POI. Promarisco argues thet, as aresult of these market
dynamics, the Department’ s comparison of asingle, overal average transfer price and market price for
the POI dradtically overstates the percentage difference between the two prices.

Based on an dternative andyssthat it presented at verification, in which Promarisco caculated the
welghted-average price difference of shrimp count sizes purchased from both affiliated and unaffiliated
suppliers on a contemporaneous basis, Promarisco claims that the transfer prices paid by Promarisco to
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affiliated suppliers were higher than the prices paid to unaffiliated suppliers by a minuscule amount.

Consequently, Promarisco argues that no adjustment is necessary, and the Department should therefore
use the raw materia purchase prices as reported by Promarisco in the final determination.

The petitioners did not address this issue.

Department’ s Position:

We agree with Promarisco that, because of the product mix of raw shrimp purchases from affiliated
suppliers versus unaffiliated suppliers, as wdl as the timing of these purchases, it is not appropriate to
make our comparisons for raw shrimp purchases based on asingle, overall average transfer price to
market price. In thiscase, we did not consder raw shrimp to be amgor input. Although we recognize
that raw shrimp represents a significant portion of the COM, in this case Promarisco purchased an
indgnificant number of raw shrimp from affiliated suppliers. Therefore, we gpplied the transactions
disregarded rule to vaue Promarisco’ s purchases of these materids. See, eg., Notice of Find Results
of the Sixth Adminidretive Review of the

Antidumping Duty Order on Certain Pasta from Italy and Determination Not to Revoke in Part, 69 FR
6255 (February 10, 2004), Issues and Decison Memorandum at Comment 32.  Section 773(f)(2) of
the Act provides that the Department may vaue minor inputs obtained from affiliated parties at the
higher of the transfer or market price.

As Promarisco noted above, raw shrimp prices do vary significantly by count size and Promarisco did
not aways purchase the same products from affiliated and unaffiliated suppliers during the POI. Thus,
we departed from our norma practice, which isto compare POl average purchase prices from
affiliated and unaffiliated suppliers, in accordance with section 773(f)(2) of the Act. In the instant case,
due to the circumstances described above, we compared the weighted-average prices paid for raw
shrimp of specific count sizes purchased from both affiliated and unaffiliated supplierson a
contemporaneous bass. We note that the comparison problems that we faced in this case, causing a
departure from our normal practice, is consstent with the Department’ s gpproach in other cases. See
Find Results of Antidumping Duty Adminidrative Review: Stainless Sed Plate in Cails from the
Republic of Korea, 66 FR 64017 (December 11, 2001), in which the Department found that “these
{monthly} prices offer a better comparison than POR weighted-average input prices” Assuch, the
analysis presented by Promarisco (see Promarisco cost verification exhibit 10) took into account the
product mix of raw shrimp purchases from affiliated suppliers versus unaffiliated suppliers, aswell asthe
timing of these purchases. Asaresult, based on this comparison of raw shrimp purchases, we found
that the trandfer prices paid by Promarisco to affiliated suppliers were higher than the prices paid to
unaffiliated suppliers, and thus no adjusment is necessary for the find determination.
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Comment 29: Adjustment of Promarisco’s G& A Expense Ratio to Exclude Packing Expenses

The petitioners contend thet, at the COP verification, the Department determined that Promarisco’s
generd and adminidrative (G&A) expense ratio incorrectly included packing expensesin the COGS
denominator used to calculate theratio. The petitioners state that the ratio should be adjusted to
exclude the packing expenses because these expenses are treated as a salling expense rather than a
cost ement.

Promarisco responds that, if the Department makes this adjustment, it must treet all packing expenses,
including boxes and bags considered “ packaging” rather than “packing” (see Comment 5), as sdlling
expenses aswell. To do otherwise, according to Promarisco, would overstate Promarisco’ s costs as
the denominator of the ratio would exclude these costs while the base amount to which the ratio would
apply would include these codts.

Department’ s Position:

We agree with Promarisco that the COGS denominator used to caculate the G& A expenseratio
should be on the same basis as the reported per-unit manufacturing costs. Therefore, we included
packaging cogts in the COGS denominator because these costs were included in the reported per-unit
manufacturing costs. See Comment 5 above for a discussion of the Department’ s trestment of
“packaging” versus“packing” cogts. However, packing costs were not included in the reported per-
unit manufacturing codts, thus for the fina determination, we have excluded packing cogts from the
COGS denominator used to calculate the G& A and financia expense ratios.



-57-

Recommendation

Based on our analysis of the comments recelved, we recommend adopting al of the above positions. If
these recommendations are accepted, we will publish the find results of review and the find weighted-
average dumping margins for the reviewed firmsin the Federal Register.

Agree Disagree

James J. Jochum
Assgtant Secretary
for Import Administration

(Date)



