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Summary

This memorandum addresses issues briefed or otherwise commented upon in the above-referenced
proceeding. Section A provides alist of the issues briefed by interested parties, section B provides our
recommendation regarding revocation, and section C anayzes the comments of the interested parties
and provides our recommendations for each of the issues.

Background

On August 7, 2002, the Department of Commerce (the Department) issued the preliminary results of
the administrative review of the antidumping duty order on fresh Atlantic sdmon from Chile! The
period of review (POR) is July 1, 2000, through June 30, 2001. The respondentsin thisreview are:

. Cultivadora de Samones Linao Ltda. (Linao)

. Cultivos Marinos Chiloe, Ltda (Cultivos Marinos).
. Invertec Pesquera Mar de Chiloe Ltda (Invertec)
. Los Fiordos Ltda. (Los Fiordos)

. Marine Harvest Chile SA. (Marine Harvest)

. Ocean Horizons Chile SA. (Ocean Horizons)

! See Notice of Preliminary Results of Antidumping Duty Administrative Review, Preliminary
Determination To Revoke the Order in Part, and Partial Rescission of Antidumping Duty Administrative Review:
Fresh Atlantic Salmon From Chile, 67 FR 51182 (August 7, 2002) (Preliminary Results).
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. Patagonia Salmon Farming SA. (Patagonia)
. Pesca Chile SA. (PescaChile)
. Pesquera Eicosdl Ltda. (Eicosal)

. Robinson Crusoe Y Cia. Ltda. (Robinson Crusoe)
. Samones Andes SA. (Andes)

. Samones Friosur SA. (Friosur)

. Sdmones Maingream SA. (Mainstream)

. Sdmones Multiexport Ltda. (Multiexport)

. Samones Peacifico Sur SA. (Pacifico Sur)

. Samones Tecmar, SA. (Tecmar)

We received case and/or rebuttal briefs from Linao and Tecmar,? Los Fiordos, Marine Harvest, Pesca
Chile, Eicosa, Mainstream, Pecifico Sur, and L.R. Enterprises (a domestic producer of subject
merchandise). A hearing, with both public and closed sessions, was held on October 17, 2002.

A. | ssues

General Revocation | ssues

Comment 1:
Comment 2:

Comment 3:
Comment 4:
Comment 5:

Regulatory requirements for revocation

European Commission’ sinitiation of a dumping investigation of fresh and
frozen Atlantic salmon from Chile

Accuracy and propriety of the Department’ s revocation analysis
Production capacity

The use of fourth review data in the final results of the third review

Company-Specific Revocation | ssues

Comment 6:
Comment 7:
Comment 8:
Comment 9:
Comment 10:
Comment 11:

Comment 12:

Whether Eicosal’ s post-POI shipments were made in commercial
guantities

Eicosal’ s sales to the United Sates

Solt Sea Farm Ltda.’s (Stolt) post-POR acquisition of Eicosal
Pacifico Sur’s U.S. prices and profitability

Whether the Department should consider Marine Harvest eligible for
revocation

Whether the Department should find that Linao and Tecmar are a“ new
entity” for the purposes of its revocation analysis

Whether the Department should have placed a revocation analysis for
Linao and Tecmar on the record of thisreview

2 Linao and Tecmar were collapsed in the third administrative review. See Preliminary Results at 51186.



Company-Specific | ssues

Comment 13: Whether the Department should revise the monetary correction
adjustment and financial expenseratio for Eicosal

Comment 14: Marine Harvest’ s constructed export price (CEP) profit calculation

Comment 15: Marine Harvest’' s feed costs

Comment 16: Ministerial error contained in Linao’s and Tecmar’s preliminary results
margin calculation program

Comment 17: Linao’s and Tecmar’s cash deposit rate

Comment 18: Whether Department should correct data errors made by Los Fiordos for
the final results

B. Revocation Recommendation

With regard to Cultivos Marinos, Mainstream, Marine Harvest, and Pacifico Sur, we have considered
all evidence on the record and recommend that the order be revoked with respect to these companies.
Asin the preliminary results of this review for Cultivos Marinos, Mangream, and Pacifico Sur and in
Revocaion Memo |12 for Marine Harvest, we find that 1) these companies have sold subject
merchandise in commercid quantities at prices not below their respective norma vaues for three
consecutive annud reviews, and 2) our andysis of market conditions and other factors does not
indicate that the order is otherwise necessary to offset dumping.

Prior to the preliminary results of thisreview, L.R. Enterprises raised issues regarding the necessity of
the antidumping order. We investigated the issues through supplementa questionnaires and at
verification and have carefully consdered the arguments raised in the case and rebuttd briefs.

However, we continue to find that the evidence on the record does not indicate that these companies
are obligated to sdll to the United States at prices below their respective costs should market pricesfal,
or thet they will increase or redllocate existing capecity for the sake of sdling additiond amounts of
fresh Atlantic sdmon to the United States a any price* Although L.R. Enterprises argues that an
opposite conclusion is more appropriate, we do not consider its speculations to be positive evidence
regarding the necessity of the order.

Inits case and rebuttd briefs, L.R. Enterprises criticized the Department’ s average unit vaue (AUV)
andyss and offered gpeculation as to the respondents’ future plans. We acknowledge, asL.R.

3 SeeFinal Determination to Revoke in Part the Antidumping Duty Order on Fresh Atlantic Salmon from
Chilefor Marine Harvest and Not to Revoke for Linao and Tecmar memorandum to Bernard Carreau, Deputy
Assistant Secretary for Group |1, from Daniel O’ Brien and Salim Bhabhrawala, Case Analysts, dated February 3, 2003
(Revocation Memo [1).

4 See Preliminary Decision to Revoke the Antidumping Duty Order on Fresh Atlantic Salmon from Chile
and Not to Revoke for Certain Respondents memorandum to Bernard Carreau, Deputy Assistant Secretary for Group
I1, from Edward Easton and Salim Bhabhrawala, Case Analysts, dated July 31, 2002 (Revocation Memo), for adetailed
analysis of the evidence on the record.
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Enterprises argued, that there was a sgnificant declinein the AUVs of U.S. imports of fresh Atlantic
sdmon from Chile from 1999 through 2002. For the fina results of this review, we have carefully
andyzed the impact of this substantial price decline on the respondents’ sdes to the United States. Our
andysis of company-specific AUV's and estimated costs does not indicate any pattern of sdlling at or
bel ow the estimated cost/constructed vaue (CV), despite the overall decreasein U.S. prices for fresh
Atlantic sdlmon. Asdiscussed below in Comment 3, L.R. Enterprises modifications to the
Department’'s AUV andysis ether did not impact the results of the analys's, were incons stent with the
Department’ s practice (as well asits statute and regulations), or were inappropriate for this type of
andyss. Furthermore, as discussed in Comments 3 and 4, L.R. Enterprises’ speculations regarding
price trends, production capacity, and future investments, are contradicted by verified data on the
record of this review.

We agree with Cultivos Marinos, Mainstream, Marine Harvest, and Pacifico Sur that the totality of
record informeation regarding revocation does not rise to the level of subgtantid positive evidence to
support the necessity of the order with respect to these companies. The commentary accompanying
the Department’ s revised revocation regulation makes clear that the Department must base arevocation
determination on “substantia, positive evidence.”™ While it was gppropriate for L.R. Enterprisesto
raise issues regarding prices, production capacity, future investments, etc., prior to the preliminary
results of this review, the Department has since collected and analyzed evidence regarding these issues.
L.R. Enterprises, though it has continued to offer speculations concerning the importance of the order,
has failed to either provide record evidence or make a case with existing evidence to support the
necessity of the order. Therefore, based on the evidence on the record, the Department concludes that
the order, with respect to Cultivos Marinos, Mainstream, Marine Harvest, and Pecifico Sur, is not
otherwise necessary to offset dumping.

With regard to Eicosd, we find thet, due to Stolt's acquisition of Ocean Horizons and Eicosd after the
third POR, the order is otherwise necessary to offset dumping. See Comment 7 below for further
discusson of thisissue. With regard to Linao and Tecmar, for the reasons outlined in the proprietary
Revocation Memo 11, we find that the order is otherwise necessary to offset dumping.

C. Discussion of |ssues

General Revocation |ssues

5 See Amended Regulation Concerning the Revocation of Antidumping and Countervailing Duty Orders,
64 FR 51236, 51238 (September 22, 1999) (Amended Revocation Regulation).
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Comment1:  Regulatory requirements for revocation

In their case briefs, Eicosdl, Linao and Tecmar, Mainstream, Marine Harvest, and Pecifico Sur argue
that the Department had no regulatory authority to request from the respondents information regarding
post-POR prices, investment, production capacity, etc., and should disregard the information in the final
results of thisreview. Similarly, initsrebuttd brief, Cultivos Marinos contends that the petitioner has
the burden of providing timely evidence as to the necessity of an order. According to these companies,
the preamble to the Department’ s regulations regarding revocation states thet, after three consecutive
years of zero or de minimis dumping margins, the Department, in the absence of additiond information,
presumes that an order is not necessary.

These parties note that the preamble specificaly states that the Department will request additiona
information regarding revocation issues only if aparty raisesissues reaing to the necessity of an order.
They ds0 contend that the preamble indicates it is the respongbility of the petitioner to supply “positive
evidence” of the necessity of the order to rebut the Department’ s presumption in favor of revocation.®
Therefore, according to the respondents, under the Department’ s regulations, L.R. Enterprises had the
burden of submitting evidence demongtrating thet the order is necessary; however, the respondents
maintain that L.R. Enterprises failed to supply any such evidence within the regulatory deedlines.

The respondents note that the Department rgjected L.R. Enterprises’ January 14, 2002, submission,
regarding revocation issues, as untimely filed because the submission was recelved after the December
18, 2001, deadline for submission of new factud information.” By rejecting L.R. Enterprises
submission, the respondents argue that the Department recognized that the deadline for submission of
new factua information was aso the deadline for submitting information regarding the necessity of an
order. Despite theinitid rgection of L.R. Enterprises submission, the respondents note that the
Department accepted another untimely submission of proposed revocation questions on March 8,
2002, ignored the protestations of the respondents, and proceeded to ask exactly the questions
proposed by L.R. Enterprises.

Because it is the respongbility of the petitioner to raise issues regarding the necessity of an order and
L.R. Enterprisesfailed to do so in atimely manner, the respondents contend that the Department
placed an unfair and impermissible burden on the respondents to prove that the antidumping order is
unnecessary. The respondents claim that they were deprived of the presumption in favor of revocation
to which they were entitled under the Department’ s regulations. According to the respondents, the
Department is not dlowed to undertake analyses that the regulations require of the petitioner. Asa
result, Mainstream argues that the Department should remove from the record the information collected
in this case concerning revocetion, while Eicosd, Marine Harvest, and Pacifico Sur contend that the

6 See Eicosal’s, Marine Harvest’s, and Pacifico Sur’s case brief at 8 and 9; Mainstream’s case brief at 1 and
2; and Linao and Tecmar’s case brief at 11; see also Amended Revocation Regulation at 51238.

" See Eicosal’s, Marine Harvest's, and Pacifico Sur’ s case brief at 9; Mainstream’s case brief at 2; and
Linao'sand Tecmar’s case brief at 11; see also |etter from the Department to Michael J. Coursey (February 12, 2002).
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Department should disregard their responses to the Department’ s revocation questions and reject L.R.
Enterprises May 30, 2002, and June 17, 2002, submissions regarding the responses®

Even if the Department were to examine the revocation information on the record, the respondents State
that thereis no “ podtive evidence’ that dumping would resume absent the order. Cultivos Marinos and
Maingtream note that L.R. Enterprises has not contested the fact that these two respondents have sold
the subject merchandise in commercia quantities at prices above normd vaue; therefore, the only
guestion that remains is whether continuation of the order is otherwise necessary to offset future
dumping.® In thisregard, the two respondents argue that L.R. Enterprises failed to make a solid case
that the order is necessary.

Smilarly, Linao and Tecmar, Eicosdl, Marine Harvest, and Pacifico Sur contend that L.R. Enterprises
has failed to present a coherent theory as to why dumping would resume absent the order.  Citing to the
Final Results of Redetermination in the Third Administrative Review of DRAMs from Korea,
Eicosdl, Marine Harvest, and Pacifico Sur note that the Department’ s regulations and prior practice
mandate that the Department must find “ substantia, positive evidence, that the continued application of
the order is necessary to offset dumping.”'® Linao and Tecmar contend that L.R. Enterprises admits
that, to deny revocation, the Department must have “clear” evidence as to the necessity of an order.

In addition, the four parties note that the WTO pand’s opinion invaidating the Department’ s origind
revocation regulations requires that continued imposition of an order be based on “*afoundation of
positive evidence that circumstances demand it.’”*' Consequently, these three parties contend that the
Department cannot base its revocation determination on the speculation offered by L.R. Enterprises.
Furthermore, Eicosal, Marine Harvest, and Pacifico Sur point out that other provisions of the
antidumping statute that require future predictions, such as U.S. International Trade Commission (ITC)
threat of injury determinaions, aso require positive evidence as the basis for such predictions®®  All of
the respondents concur that, given the lack of positive evidence regarding the necessity of the order, the
Department should presume that the order is not necessary based on three consecutive years of zero or
de minimis margins for these respondents and should not rely on L.R. Enterprises mere speculation to
the contrary.

8 SeeFEicosal’s, Marine Harvest's, and Pacifico Sur’s case brief at 10 and 11 and Mainstream’ s case brief at

9 See Cultivos Marinos' rebuttal brief at 2 and 3 and Mainstream’ s rebuttal brief at 9 and 10.

10 See Eicosal’s, Marine Harvest's, and Pacifico Sur’s rebuttal brief at 8 and 9; see also
http://www.ia.ita.doc.gov/remands/dram-1m.htm(November 4, 1999).

" Eicosal’s, Marine Harvest’s, and Pacifico Sur’ s rebuttal brief at 10; see also United States — Anti-dumping
Duty on Dynamic Random Access Memory Semiconductors (DRAMS) of One Megabit or Above From Korea,
WT/DS99/R (January 29, 1999).

2 See Eicosal’s, Marine Harvest's, and Pacifico Sur’ srebuttal brief at 10 and 11.
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Initsrebutta brief, L.R. Enterprises argues that the Department should consider the post-POR
information in the Department’ s find results, and that the information provides clear evidence of the
necessity of the order. According to L.R. Enterprises, the respondents misconstrue the commentary
accompanying the Department’ s revised regulation on revocation. L.R Enterprises contends that the
Department has “independent investigetive authority” in determining whether revocation is
appropriate.® Furthermore, L.R. Enterprises notes that the commentary accompanying the revised
regulation acknowledges that the Department will seek additiond information if a party raises an issue
regarding the necessity of the order; however, it dso Sates that the Department’ s collection of evidence
IS “not necessarily aregulatory metter” and that “we may revigt thisissue a alater timein the
development of our practice in applying the revised regulation.”**

In addition, L.R. Enterprises states that, at the time the Department requested respondents to submit
post-POR information, there were *“ numerous reports in the public domain indicating that the Chilean
industry wasin crisis™® Asaresult, L.R. Enterprises argues that the Department “ properly exercised
itsinvedtigative authority” when it asked respondents to provide information regarding the post-POR
period.’® L.R. Enterprises notes that thisinformation was directly relevant to the Department’ s
revocation analyss. Furthermore, L.R. Enterprises contends that the revocation information provided
by the respondents clearly demondtrates that thereis a need for the antidumping order.

Department’s position: We agree with L.R. Enterprises that the Department has the authority to
request information specific to revocation issues. Firs, the Department’ s revised regulation concerning
revocation specifiesthat “if a party raises an issue relating to the necessity of an order, the Department
may seek additiona information relevant to that issue™” The revocation regulation aso makesit clear
that “the Department does not impose a burden of proof on any party.”'® Asaresult, the burden to
provide “podgitive evidence’ is not solely on the petitioner. Furthermore, the regulation does not specify
adeadline by which aparty must raise theissue of the necessity of an order. Inits March 8, 2002,
submission, L.R. Enterprises raised issues relating to revocation when it requested that the Department
incorporate certain questions regarding prices, investments, production capacity, €tc., in the
Department’ s supplemental questionnaires. As aresult, the Department requested additional
information of the parties in the best position to provide such information, the respondents. L.R.
Enterprises submissions of May 30 and June 17, 2002, were accepted by the Department, pursuant to
section 351.301(c) of the Department’ s regulations, as factud informetion rebutting new factud

13 See L.R. Enterprises’ rebuttal brief on Marine Harvest, Eicosal, Pacifico Sur, and Mainstream at 1 and 2.
14 1d. at 2; see also Amended Revocation Regulation at 51238.

5 |d. at 3.

% 1d.

17" See Amended Revocation Regulation at 51238.

8 d.
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information placed on the record by the respondents in their supplemental questionnaire responses.
Subsequently, the Department has considered L.R. Enterprises’ arguments regarding such information,
aswell asitsown andyss and verification of revocation issues.

Moreover, we note that section 751(d)(1) of the Tariff Act of 1930, as amended (the Act), Sates that
the Department “may revoke, inwholeor inpart, . .. an antidumping duty order.” Smilarly, section
351.222(b)(1) of the Department’ s regulations provides that the Department “may revoke an
antidumping duty order” if the three criteria for revocation™® are met. According to the Court of
International Trade (CIT), “the use of theword ‘may’ affords Commerce the discretion not to revoke
an order even if al three criteria are satisfied.”® In the same decision, the CI T stated that the court has
held that the pre-1989 version of the revocation regulation, which aso sated that the Department “ may
act to revoke’ if certain conditions were met, “indicates that * Commerce is not compelled to grant
revocation’ even where plaintiffs satisfy the requirements.”*  Furthermore, the CIT also stated in
Hyundai that the Department’ s revocation regulation clearly establishes three independent criteria for
revocetion, al of which need to be met to the Department’ s satisfaction for a company to attain
revocaion.?? Therefore, we cannot overlook the “otherwise necessary” criterion when making a
revocation decison, particularly when a party raises an issue as to the necessity of the order. To that
end, we acted in accordance with the regulations by requesting information related to the “otherwise

necessary” criterion.

In addition, section 351.301(c)(2) of the Department’ s regulations states that “the Secretary may
request any person to submit factua information at any time during aproceeding.” Furthermore,

section 351.309(b)(2) states that “the Secretary may request written argument on any issue from any
person or U.S. Government agency at any time during aproceeding.” In the revised revocation
regulation, the Department aso stated that “the manner in which we collect evidence is not necessaily a

® Thethree criteriafor revocation (see section 351.222(b)(2)) are asfollows: 1) whether an exporter or
producer covered by the order has sold subject merchandise at not less than normal value for aperiod of at |east
three consecutive years; 2) whether continued application of the antidumping duty order as to the exporter or
producer is necessary to offset dumping; and 3) whether an exporter or producer that the Department previously
found to be dumping agrees (in writing) to immediate reinstatement under the order (aslong as any exporter or
producer is subject to the order) if the Department concludes that the exporter or producer, subsequent to
revocation, sold subject merchandise in the United States at |ess than normal value.

2 See Hyundai Electronics Co., Ltd. v. United States, 23 CIT 302, 53 F. Supp. 2d 1334, Slip Op. 99-44 (1999)
(Hyundai), at I11.A.i.

2 Seeld, citing to Matsushita Elec. Indus. Co. v. United States, 12 CIT 455, 463, 688, F. Supp 617, 623
(1988), &ff'd 7 Fed Cir. (T) 13, 861 F. 2d 257 (1988); and Tatung Co. v. United States, 18 CIT 1137, 1144 (1994)
(“finding that the ‘ second requirement for revocation, that the respondent is not likely to resume dumping,
necessarily involves an exercise of discretion and judgement.’”)

22 \We recognize that the CI T was referring to the Department’ s previous revocation regul ation, which was
revised in 1999. However, the current revocation regulation also contains three criteriafor revocation and the
Department is still obligated to consider all three criteriain arevocation analysis.
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regulatory matter.”>® Clearly, the Department’ s regulations recognize that the Department has the
authority to request any information at any timein a proceeding. More specificaly, in the notice of
proposed rulemaking concerning the revocation of antidumping duty orders, the Department also Stated
that it “may consder trendsin prices and codts, investment, currency movements, production capecity,
aswell as other market and economic factors relevant to a particular case” in making a revocation
decison.? Therefore, the Department’ s request for post-POR information from the respondents was
clearly within the Department’ s regulatory authority.

With regard to the respondents’ arguments on the positive evidence standard, we agree that adecison
not to revoke the order with respect to igible respondents must be based on positive evidence that the
order is necessary to offset dumping. We have addressed the positive evidence standard in Revocation
Memos | and |1, the Revocation Recommendation above, and Comments 2, 3, and 4 below.

Comment 2:  European Commission’ sinitiation of a dumping investigation of fresh and frozen
Atlantic salmon from Chile

L.R. Enterprises argues that the European Commission’s (EC) recently initiated investigation of fresh
and frozen Atlantic saimon from Chile is rlevant to the Department’ s revocation andysis and should be
congdered initsfind decison. The EC' s July 18, 2002, initiation notice found that Chilean producers
and exporters are dumping subject merchandise in the European Community &t “significant” margins?®
According to L.R. Enterprises, the EC’ s investigation creates incentives for companies that are revoked
from the order to redirect shipments from the European market to the U.S. market. Furthermore, if
revoked from the order and confronted with potentia duties on their sales to the European market,
these companies would likely resume dumping in the U.S. market, knowing that it is*“extremdy
unlikely” that they would be found to be dumping and again be subjected to coverage under the order.
L. R. Enterprises dso argues that the EC sinitiation indicates that the Chilean producers and exporters
dumped subject merchandise in the European Union (EU), thusindicating that unless subject to a
dumping order, these companies will engage in dumping to find customers and capture market share
from other producers. L.R. Enterprises notes that the Chilean industry demonstrated this behavior in
and around the origind investigation, as well as more recently in the European market. In light of the
EC sinvedtigation, L.R. Enterprises contends that the Department should rgject the respondents
requests for revocation in itsfind results.

2 See Amended Revocation Regulation at 51238.

2 See Notice of Proposed Rulemaking: Proposed Regulation Concerning the Revocation of
Antidumping Duty Orders, 64 FR 29818, 29820 (June 3, 1999). See also Amended Revocation Regulation a 51238
(“All parties may bein aposition to provide information concerning trendsin prices and costs, currency movements,
and other market and economic factors that may be relevant to the likelihood of future dumping.”)

% See L.R. Enterprises’ case briefs on Cultivos Marinos, Eicosal, Mainstream, and Pacifico Sur and the
rebuttal brief for Linao and Tecmar; Notice of Initiation of an Anti-Dumping Proceeding Concerning I mports of
Farmed Atlantic Salmon Originating in Chile and the Faeroe I slands 2002 O.J. (C 172) 11.
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The respondents argue that L.R. Enterprises assartion that the Department should consider the EC
investigation for the find resultsisirrdevant and speculative® Theinitiation of an investigation does not
prove that Chilean producers and exporters are dumping subject merchandise in the European market.
At this age, the EC investigation has not produced any findings of dumping. Moreover, Mainstream
argues that the Department has refused to base decisons on its own ongoing investigations and
therefore should not base a decision on an ongoing EC investigation.?”

The respondents also note that there is no evidence to support L.R. Enterprises theory that the EC
investigation creates strong incentives for Chilean producers and exporters to divert shipments of fresh
Atlantic sdmon from the European market to the U.S. market. Eicosdl, Pacifico Sur, and Marine
Harvest claim that there is no record evidence that any Chilean companies export fresh Atlantic sdmon
to the EU. Mainstream sdls primarily frozen sdmon to the EU.%® Cultivos Marinos sates that it only
sdls small quantities of frozen sdmon to the EU.%° The respondents argue that if an EC dumping order
was placed on frozen sdmon, there is no evidence that the Chilean exporters would sdll the frozen
salmon as fresh product in the United States rather than as frozen product in other markets. In
addition, Maingtream argues that the Department has held that alegations of dumping of non-subject
merchandise in the United States (or Europe) are not sufficient to indicate future dumping of subject
merchandise in arevocation proceeding.®*®  Based upon the arguments above, the respondents
contend that the EC investigation is irrelevant to the Department’ s revocation analysis and should not be
consdered for the fina results.

Department’ s position: We agree with the repondents. Theinitiation of an investigation by the EC
does not mean that Chilean producers and exporters are dumping subject merchandise in the European
market. The natice of initiation Satesthat “[t]he investigation will determine whether the product
concerned originating in Chile and the Faeroe Idandsis being dumped and whether this dumping has
caused injury.”! According to the notice, the EC’s dumping investigation is scheduled to be completed

% Seetherebuttal briefs of Mainstream at 23-25, Cultivos Marinos at 14-15, Eicosal, Marine Harvest, and
Pacifico Sur at 16-17.

2 See Mainstream’ s rebuttal brief at 24; see also Circular Welded Carbon Quality Steel Pipe fromthe
People’ s Republic of China, 67 FR 36570 (May 24, 2002) and accompanying |ssues and Decision Memorandum at
Comment 1.

8 See Mainstream’ s rebuttal brief at 23-24; see also Mainstream’ s Supplemental Questionnaire Response,
dated May 20, 2002, at 11-12.

% See Cultivos Marinos' rebuttal brief at 15.
% See Mainstream'’ s rebuttal brief at 24-25; also Professional Electric Cutting Tools from Japan, 64 FR
71411, 71419 (Dec. 21, 1999) (holding that allegations of dumping asto non-subject power toolsin the United States

was not probative of future dumping of subject merchandise).

31 See Notice of Initiation of an Anti-dumping Proceeding concerning imports of Farmed Atlantic Salmon
Originating in Chile and the Faeroe Islands, 2002 O.J. (172) 11.
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within 15 months of the publication of the initiation notice. To date, the EC has not published any
findings of dumping of fresh or frozen Atlantic sdmon by Chilean producers and exporters. Because
the EC caseis il in progress, it would be ingppropriate for us to consider it in the context of the
revocation determination at hand.

Further, the scope of the Department’ s order on Fresh Atlantic Sdmon from Chile covers fresh, farmed
Atlantic salmon, and specificaly excludes Atlantic sdmon that has been subject to further processing,
such as frozen Atlantic sddmon. In contragt, the EC' s investigation covers farmed Atlantic sdmon
including both fresh and frozen saimon. The initiation of the EC investigation does not condtitute
positive evidence that respondents will shift sdles of subject merchandise from Europe to the United
States, or revise their manufacturing priorities from frozen to fresh products to the extent of making the
continuance of the order with regard to the companiesin question necessary to offset dumping. Findly,
the existence of an investigation in the EC says nothing about the possibility of dumping inthe U.S.
market, which isthe legal standard to maintain the order.

Comment 3:  Accuracy and propriety of the Department’ s revocation analysis

L.R. Enterprises argues that the Department’ s preiminary revocation analysis was flawed in severa
respects, namely the use of POR data as part of thisandysis, the lack of acost of production
adjustment for inflation, the use of a monthly average cost of production rather than asngle average
cost of production, and the use of fisca year (FY) 2000 rather than FY 2001 financia statementsto
caculate genera and adminigtrative expenses and interest expenseratios. L.R. Enterprises argues that
if the Department dtersits andys's as suggested, it would find aclear pattern of sdlling at or below
estimated costs for the companies. As aresult, these companies would be disqualified from revocation
according to the Department’ s statutory criteria requiring an analysis of “whether continued application
of the order is necessary to offset dumping.”

Respondents counter that L.R. Enterprises proposed modifications are in error and that record
evidence, including the revocation information collected at L.R. Enterprises request, proves that these
companies are digible for revocation under the Department’ s Statutory criteria

A. L.R. Enterprises states that use of data within the POR is ingppropriate, Snce the respondent
companies were ill under the close scrutiny of the Department and may have modified their
behavior. It arguesthat it was the Department’ s stated intention to follow up on L.R.
Enterprises assertion and analyze whether post-POR prices set by respondents were below
the cost of production. Therefore, the Department should have conducted a purely prospective
andyss.

Cultivos Marinos argues that the Department’ s satute places no such tempora limitson its
andysis, and such limits are not supported by any precedent. Pacifico Sur notesthat L.R.
Enterprises’ argument isirrelevant since the use of exclusvely post-POR data would not
change the Department’ s analysis with regards to the company.
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B. According to L.R. Enterprises, the Department understated costs by failing to adjust POR costs
for post-POR inflation.

Cultivos Marinos, Mainstream, and Linao and Tecmar state that record evidence demonstrates
that the companies costs of production have consstently declined; therefore, according to
these companies, their costs should be adjusted downward to reflect declining costs, rather than
upward for inflation.®? Mainstream arguesthat L.R. Enterprises's proposed inflation
methodology would double count the effects of inflation, Snce monetary correction built into the
cost of production accounts for this factor.

C. L.R. Enterprises argues that, contrary to its norma practice, the Department erred by using a
monthly-average exchange rate for its analyss rather than a sngle average exchange rate for the
post-POR period. It asserts that the use of a Single average exchange rate would show a
congderable portion of the respondents sales to be below the cost of production. Furthermore,
L.R. Enterprises contends that such an analys's would be more in line with the Department’s
cost test, which relies on asingle, weighted-average cost for the POR.

Cultivos Marinos states that, as the Department is using exchange rates to cregte average costs
that will be compared to monthly average unit vaues, the use of monthly exchange ratesis
appropriate. Mainstream argues that the Department’ s monthly average exchange rate
methodology isin fact consstent with its standard methods for conversion of foreign currency
vaues used in the calculation of normal value and net U.S. price. Both parties note that section
351.415(q) of the Department’ s regulations requires that foreign currency vaues be converted
on the date of sale,

D. L.R. Enterprises gates that the Department erred by using FY 2000 rather than FY 2001
financid statementsfor the caculation of generd and adminidrative (G&A) and interest
expenses for Cultivos Marinos and Mainstream, and cites the Final Determination of Slicon
Metal from Brazil 63 FR 6906, 6907 (February 11, 1998)(Slicon Metal from Brazl) asan
example of the preference for more recent financid statements. It sates that it isthe
Department’ s policy to use the most contemporaneous financia statements available, and that
the use of these financia statements would likely result in higher costs of production.

Cultivos Marinos states that its G& A and interest expenses were lower in FY 2001 than in FY
2000, and that its FY 2001 financia statements were on the record for the Department’ s use if
it deemed their use gppropriate. Maingream contendsthet it provided dl financia information
requested and that information was verified by the Department.

Department position: We agree with the respondents.

%2See Cultivos Marino’ s rebuttal brief at 9, Linao’ sand Tecmar’ s rebuttal brief at 8 and Mainstream’s
rebuttal brief at 15.
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A. Regarding the use of POR data in the Department’ s revocation andys's, we recognize the
contextud significance of including POR datain our revocation andyss. The purpose of the
incluson of POR datain the Department’ s analys's was to demondtrate price trends over time.
We concur with Cultivos Marinos thet there are no satutory or regulatory tempora limitations
on the data used in the Department’ sandysis. We aso recognize the importance of the use of
post-POR data, as stated by L.R. Enterprises, as an important indicator of “whether continued
gpplication of the order is necessary to offset dumping.” We do not believe, however, that
post-POR data should be utilized to the exclusion of al other data available.

We maintain that decisions regarding revocation are to be based on the totdity of record
evidence, and we have not excluded data contemporaneous with the POR from this decision,
asrequested by L.R. Enterprises. It isimportant to note, however, that an analysis based
exclusvely on post-POR data, while less complete, would have neverthel ess supported
revocation.

B. The Department’ s lack of adjustment for inflation was based on two factors: (1) the estimated
nature of the post-POR cost figures used; and (2) the lack of sgnificant inflation during the
period reviewed. As the post-POR adjusted average monthly cost figures are merely estimates
based on data from a non-contemporaneous period, the Department did not view the incluson
of the rlatively smdl inflation factor as a 9gnificant increase to the accuracy of these estimates.

With regard to the history of falling costs of production in the Chilean sdlmon industry over the
life of the order, we recognize that costs have decreased over time. However, we dso redize
that costs cannot continue to decline a the same rate indefinitely. Therefore we have continued
to use unadjusted costs from the third review period in our andysis.

C. We note that the Department’ s use of monthly average exchange rates in its revocation andyss
is completely consstent with its sSandard practice. See Section 773A of the Act, Section
351.415(a) of the regulations, and the Exchange Rate Methodology Policy Bulletin, dated Mar.
4, 1996. Foreign currency values used in the calculation of net U.S. price and normd value
are converted to U.S. dollars based on the date of the U.S. sale. The monthly average costs
used in the Department’ s revocation andysis are an gpproximation of normal value based on
congtructed value. The Department is legdly obligated to convert normd vaueto U.S. dollars
on the date of the U.S. sdeto which it is being compared. Therefore, we have followed our
standard practice by converting monthly average costs, or surrogate monthly average normal
vaues, to U.S. dollars using an exchange rate which most closaly gpproximates the date of sde

33 Section 773A of the Act states that “[i]n an antidumping proceeding under thistitle, the administering
authority shall convert foreign currenciesinto United States dollars using the exchange rate in effect on the date of
sale of the subject merchandise.” Similarly, section 351.415(a) of the Department’ s regulations states that “In an
antidumping proceeding, the Secretary will convert foreign currenciesinto United States dollars using the rate of
exchange on the date of sale of the subject merchandise.” See, e.g., Certain Cut-to-Length Carbon Steel Plate from
Mexico: Preliminary Results of Antidumping Duty Administrative Review, 67 FR 58015, 58017 (September 13, 2002).
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of the average unit valuesto which it isbeing compared. Thislogic dictates the use of a
monthly average exchange rate.

D. The Department’s use of G& A and interest expenses based on Mainstream’ s and Cultivos
Marinos's FY 2000 financia statements s the result of our use of the verified third review data,
as accepted for the preiminary results, to caculate cost of production for our revocation
andysis. L.R. Enterprises has not presented compelling evidence that the accuracy of our
andysis would be improved by using the unverified G& A expenses and interest expenses of
these companies FY 2001 financia statements. We note that Cultivos Marinos, as a company
with asmall number of shareholders, does not have its financid statements audited, making its
FY 2001 financid statements both unverified and unaudited. We dso note that L.R.
Enterprises has selectively gpplied this argument only to Mainsiream and Cultivos Marinos,
athough 2001 financid statements are on the record for dl of the companies digible for
revocation.

Asdatedin Slicon Metal from Brazil, the Department’ s accepted practice isto use the
audited financid statement that most closdly corresponds to the POR to caculate period
expense ratios such as the G& A and interest expenseratios. Since the third POR includes half
of the year 2000 and haf of the year 2001, the use of the FY 2000 financid statementsto
determine G& A and interest ratios for the third POR was in kegping with our practice.
Because we used the verified third review costs in our revocation analys's, we consder the use
of the verified data from the FY 2000 financid statements to be consistent with Department
practice.

Comment 4:  Production capacity

L.R. Enterprises argues that, if revoked from the antidumping duty order, Cultivos Marinos,
Mainstream, and Pacifico Sur could increase production capacity, alikelihood that supports the denia
of revocation for the companiesin question. L.R. Enterprises argues that the companies in question can
increase their production of fresh Atlantic sdmon through planned investments and through switching
from the production of frozen to fresh sdlmon. L.R. Enterprises contends that the Department must
serioudy consder whether the market for frozen fish grew as a consequence of the antidumping order
and the resulting oversupply of fresh sdmon, and whether a company, “when freed of the discipline of
the antidumping order,”** could stop freezing fish and augment its capacity to produce fresh sdmon.
According to L.R. Enterprises, the answer to al these questionsis yes.

The respondents argue in rebuttd that L.R. Enterprises has presented no positive evidence to support
its clams that they can, or will, increase production of fresh sdmon. Instead, the respondents argue

% See, e.g., L.R. Enterprises case brief on Mainstream at 9.
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that L.R. Enterprises’ arguments are based on speculation about what they “could” do.* The
respondents contend that the investments in question will not result in an increase in production of fresh
sdmon, and that they do not have the economic incentive to switch from the production of frozen to
fresh sdmon if revoked from the antidumping duty order.

CultivosMarinos

L.R. Enterprises argues that Cultivos Marinos, in its supplementa questionnaire response, described
future investments that would result in an increase in production; therefore, L.R. Enterprises concludes,
“if { Cultivos Marinos} is not dreedy contributing to oversupply in the Chilean indudtry, it soon will if it
is revoked from coverage under the order.”®

Cultivos Marinos arguesin rebuttd that L.R. Enterprises argument is speculative and does not counter
the Department’ s finding that increased production capacity is unlikely because it “would require
additiond investment and time.”*"  Cultivos Marinos asserts that “the Department has squarely rejected
L.R. Enterprises oversupply theory”® and that future investments would not result in an increase in
sdmon production capacity, but instead in a decrease in costs for finished sdmon products. Cultivos
Marinos argues that the future investments that it is contemplating would not autometicaly lead to an
increase in production due to capacity condraints in ocean farming Stes.

Eicosal

L.R. Enterprises argues that, in the Department’ s revocation andys's concerning Eicosd, the
Department did not consider Eicosd’ s potentid for shifting itsratio of fresh-to-frozen product if it is
revoked from the order. L.R. Enterprises further contends that the capita investments that Eicosal
detallsin its supplementa response “reflect that Eicosal has made a strong commitment to maintain and
expand its exigting facilities™

% Eicosal, Marine Harvest, and Pacifico Sur argue that the Department “ has previously rejected ‘ could’ and
‘might’ argumentsin other revocation proceedings.” See the rebuttal brief of these respondents at 15. To that
effect, these companies cite the unpublished I ssues and Decisions Memorandum for Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished, from the People’ s Republic of China (February 26, 2001) at comment 1,
accompanying Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, From the People's Republic
of China; Amended Final Results of 1998-1999 Administrative Review and Determination To Revoke Order in
Part, 66 FR 11562 (February 26, 2001).

% SeeFEicosal’s, Marine Harvest's, Pacifico Sur’ s rebuttal brief at 9.
87 See Revocation Memo at 10.
% See Cultivos Marinos’ rebuttal brief at 13.

% SeelL.R. Enterprises case brief on Eicosa at 19.
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In addition, L.R. Enterprises points out that Eicosal’ s data indicate that its sales to the United States
have been increasing; however, its efforts to expand sdles in countries other than the United States have
been unsuccessful. Specificdly, L.R. Enterprises notes that Eicosal stated that it closed its saes office
in Brazil and has hed difficulty expanding into Japan.*

Eicosd arguesin rebuttal thet L.R. Enterprises fails to recognize that Eicosd’ s * ahility” to do something
and having “nothing to prevent” Eicosal from doing something is not tantamount to “ substantid pogtive
evidencg® that Eicosal will or islikdly to take such action.** Instead, Eicosa argues, there are good
reasons why Eicosal would not take such action, as the Department has recognized. Eicosd dso states
that it has made “substantia investments’ in frozen products, and reiterates that “ certain types of
customers like to buy frozen salmon.”*? Eicosal contends that the lower freight costs associated with
the sde of frozen sdmon, the sgnificant investments it has made in the production of frozen sdlmon, and
its established customer relationships mean that it will not stop its production of, and will likely continue
to s, substantid volumes of frozen sdmon.

Mainstream

L.R. Enterprises argues that the Department’ s reliance on statements by Mainstream officias regarding
future plans for production capacity belie the “company’ s own accounts’ that “show that additiond
capacity is readily available”® L.R. Enterprises further argues that Mainstream'’ s contention that its
frozen sdmon sales are the result of the development of anew market is “highly suspect.” L.R.
Enterprises points to Norway’ s introduction of a freezing program as aresult of an oversupply of
fresh salmon in the early 1990s as an example. L.R. Enterprises aso contends that statements made by
Maingtream company officias regarding production capacity would naturaly support the company’s
position and “hardly can be viewed as evidence of record.”+

Maingtream argues in rebutta that L.R. Enterprises’ contention is based on “hypotheticals’ and citesthe
positive evidence standard in the preamble to the Department’ s revocation regulation. Mainstream aso
reiterates atements it made in its supplementa response that expansion of production of fresh simon
“isamply impossible any time in the near future, particularly in light of the three-year growth cycle of the
Atlantic sdimon,”#® and that its frozen marketsin Asaand Europe are important due to the restrictions

0 Seeld.at 18.

' See Eicosal’ s rebuttal brief at 32.

“2 See Eicosal’ srebuttal brief at 32 and 33.

4 SeeL.R. Enterprises’ case brief on Mainstream at 9.
“ Seeld. at 9.

% |d. at 10.

% See Mainstream’ s rebuttal brief at 20.
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presented by shipping times for fresh sdmon. Mainstream contends that it has * presented hard factua
data explaining its current capacity Stuation” and notes that the Department “ spent a substantial amount
of time” verifying dl of Mainstream’s satements.*’

Pacifico Sur

L.R. Enterprises argues that, according to Pacifico Sur’s supplementa response, Pacifico Sur is
planning to enter an additiond number of units of fish in addition to its projected maximum harvest for
May 2002 to April 2004. Coupled with planned increased capitdl investments, thiswill lead to an
increase in production that will result in even lower prices for fresh sdmon. L.R. Enterprises aso
contends that evidence regarding the proportion of fresh versus frozen product produced by Pecifico
Sur indicates that Pacifico Sur’s production of frozen saimon “ serves as arepository for
overproduction” and that, absent the dumping order, Pacifico Sur will sell more fresh sdmon, thereby
lowering prices even further.*®

Pecifico Sur arguesin rebuttd that it will not have an oversupply of harvestable fish between May 2002
and April 2004. Ingtead, Pacifico Sur contends that the supply of harvestable fish depends not on how
many fish are placed in the water, but on how many fish are taken out. Pacifico Sur dso argues that,
contrary to L.R. Enterprises’ argument, its frozen salmon do not serve as arepository for
overproduction and contends that inventory levels relative to December 2001 should be compared with
inventory levels from the three previous years. If a proper comparison is made, Pacifico Sur notes that
the change in inventory levelsis unremarkable, especidly given that, at verification, the Department
determined that as Pacifico Sur’s sales of frozen sdlmon have increased, its inventories have increased
aswdl.*® Pacifico Sur dso argues that L.R. Enterprises’ statements concerning oversupply are refuted
by record evidence that the United States, according to independent andysts, will have the fastest
growth rate among developed nations in sdlmon consumption for the next five to ten years™ Pacifico
Sur d0 notes that it is augmenting demand for its own production through the development of new
samon products that do not compete with fillets.

Eicosal, Marine Harvest, and Pacifico Sur collectively argue in rebutta that L.R. Enterprises
discusson of frozen sdmon sdesis“misguided.” These parties contend that L.R. Enterprises rationale
istautologica in claming that future dumping is likely for respondents that developed new markets by

47 1d.at 20 and 22.

% SeeL.R. Enterprises case brief on Pacifico Sur at 7.

4 See Verification of the Sales and Cost Response of Salmones Pacifico Sur SA. in the Third
Administrative Review of Fresh Atlantic Salmon from Chile memorandum to Gary Taverman, Office Director, from
Amber Musser and Edward Easton, Case Analysts, dated September 25, 2002 (Pacifico Sur Verification Report) at 23.

%0 See Pacifico Sur’s supplemental questionnaire response of June 6, 2002 at S-10.

1 Seerebuttal briefs of Marine Harvest, Eicosal and Pacifico Sur at 14-16.
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increasing sales of frozen products and, at the same time, for those respondents that did not increase
sdes of frozen products. They aso contend that L.R.’s argument regarding frozen sdlmon salesrelies
on rhetorical questions regarding what “could” happen. These respondents conclude that “thereis
smply no economic incentive for companies that have invested in the production of frozen saimon and
have devel oped separate markets for such products to jettison their investment and increase production
of fresh Atlantic simon.”

Department’ s position We agree with these respondents, in part. We reiterate our decison madein
the Prliminary Results Revocation Memo®™ that dl of the companiesin question have established
markets and have additiona marketing opportunities for frozen sdmon that cannot be served with fresh
sdmon; therefore, we find L.R. Enterprises’ contention that the companies may shift production from
frozen to fresh Atlantic sdmon unconvincing. In generd, afreezing operation often requires substantia
capitd investments in equipment and changes to the processing plant to accommodate such
eguipment.>® We have no reason to believe that the respondent companies would abandon their
investments in frozen production in order to produce more fresh Atlantic sdlmon. In addition, by sdlling
frozen sdmon, the respondents have been able to access markets that are typicaly economicaly
unviable for sales of fresh sdmon, due to distance and freight expense congtraints> Furthermore, these
respondent companies have acquired new customers by offering frozen sdmon.* L.R. Enterprises has
offered no analysis as to why these companies would abandon their capita investments, sales
opportunities, and customers, in order to flood the market with fresh salmon. To the contrary, our
anadysis of the record indicates that these respondents have invested in and devel oped markets for
frozen sdmon production. We find no reason for these companies to switch from frozen to fresh
production unlessit is profitable to do so.

In addition, with regard to Cultivos Marinos, Mainstream, and Pecifico Sur, the Department does not
have positive evidence to conclude that any of these respondents would significantly increase
production of fresh sdimon if revoked from the order. For Cultivos Marinos, the Department has
concluded that the investments in question will likely not result in an increase in production capecity of
fresh Atlantic sdmon due to the capacity congraints at its ocean farming Sites. Regarding Mainstream,
the Department thoroughly verified Maingtream’ s production capacity. We found no evidence that
Mainstream would be capable of increasing its production before 2005 and, therefore, find L.R.
Enterprises’ arguments to the contrary unconvincing.®® Regarding Pacifico Sur, there is no evidence on

%2 See Revocation Memo at 10-11.

%% See Revocation Memo at 7,

* See Revocation Memo at 7-9.

* 1d.

% See Verification of the Sales and Constructed Value Responses of Salmones Mainstream, SA. inthe

Third Antidumping Duty Administrative Review of Fresh Atlantic Salmon from Chile memorandum to Gary
Taverman, Office Director, from Vicki Schepker and Christopher Smith, Case Analysts, (September 13, 2002) at 38.
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the record to indicate that Pacifico Sur’s planned capital investments will lead to an increase in fresh
sdmon production. Furthermore, we agree with Pacifico Sur that the number of harvested fish depends
on much more than just the number of fish thet are put in the water. In anadyzing how many fish a
company will harvest in the future, we aso consder mortality rates due to natural disasters, disease,
predators, etc. Without accounting for these factors, we cannot accurately forecast future harvests.

With respect to Eicosd, we agree with Eicosd that the only evidence on the record indicates that it will
continue to produce a significant quantity of frozen sdmon if revoked from the order. Thereisno
evidence that Eicosal’ s planned capita investments will lead to an increase in fresh salmon production.
However, as discussed in Comment 8 below, Eicosd’ s relationship with Ocean Horizons affordsit the
opportunity to expand its overal production cagpacity. At thistime, the Department has not had the
chance to adequately examine this relationship and itsimpact on Eicosal’ s business practices.

Comment5:  The use of fourth review data in the final results of the third review

Inits case brief on Eicosd, L.R. Enterprises argues that “the Department must require respondents
requesting revocation to submit complete, accurate and usable sales data on the record of the fourth
adminigrative review prior to mid-November so that the Department will possess relevant data
regarding these issues prior to the issuance of itsfina resultsin this proceeding.”™’ Inits rebutta brief,
in discussing the respondent’ s request to disregard post-POR sales data (see Comment 3, above), L.R.
Enterprises contends that the Department should consider the questionnaire responses submitted in the
fourth adminigrative review in making any revocetion decisonsin the third review. L.R. Enterprises
argues that the fourth review responses will be “directly relevant to the Department’ s analysis asto
whether continuation of the order is necessary to offset dumping,” and that the data contained in those
responses was not available to L.R. Enterprises at the time the factua record in the third review
closed.® Citing sections 351.306(a)(2) and 351.306(b) of the Department’ s regulations, L.R.
Enterprises contends that the latter section “permits an authorized gpplicant to place business
proprietary information obtained in one segment of the proceeding on the record of another segment of
the proceeding where that information is relevant to an issue in a different seament of the proceeding.”™®
Tothat end, L R. Enterprices ctated that it planned to formally recuest that the Depariment place the
sales and post data of the relevant pompanies from the fourth review on the record of the third review
onoe that data was filed with the Depariment. L.R. Enterprises dso argues that, in order to ensure that
the Department has adequiate time to evauate such information, the Department should fully extend the
deadline for issuing itsfind resultsin this review until February 3, 2003.

We note that, in coming to this conclusion, we analyzed the company’ s present and future production plans and
records. Much of our conclusion is proprietary in nature and cannot be discussed in this memorandum.

5’See L.R. Enterprises’ case brief on Eicosal, at note 11.
%See L.R. Enterprises’ rebuttal brief on Marine Harvest, Eicosal, Pacifico Sur, and Mainstream at 4.

¥See L.R. Enterprises’ rebuttal brief on Marine Harvest, Eicosal, Pacifico Sur, and Mainstream at 4.
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None of the respondents commented specificaly on thisissue, beyond their stated position that the
Department did not have the right to ask for any post-POR-three information as discussed in Comment
3, above.

Department's position: We disaaoree with L.R. Enterprises. While L.R. Enterprises sated thet it
intended to formally recuest that the Department place the relevant sompanies” fourth review sales and
post data on the record of the third review, it never, i faot, did so.

In this case, the Department has not specifically intertwined the records of the third and fourth reviews.
Our revocation andysisis based on verified information, submitted by the respondentsin the context of
the third review, covering asgnificant portion of the fourth review time period, including the months
during which prices were & their lowest point. This information (which includes AUV sfor the
companies principd products as well asinformation on capacity utilization, range of markets and
products, profitability, and frozen fish socks and sdes) dlowed usto examine trends in “market and
economic factors” Asaresult, while we have consdered data and information pertaining to the fourth
review time period, the records of third and fourth reviews are not intertwined for purposes of the
revocation andyss.

We have not moved proprietary information submitted by respondents in the fourth review onto the
record of the third review because our regulations do not alow it, nor have we requested that the
respondents put their fourth review proprietary data on the record of the third review. However, as
described above and in both the Revocation Memo and Revocation Memo |1, we did consider
information relevant to the fourth review time period in our analyss.

The public record of the fourth review demonstrates that L.R. Enterprises requested, in the context of
that review, that the Department require Cultivos Marinos to place its fourth review data on the record
of the third review because the data demondtrated that Cultivos Marinos dumped subject merchandise
in the United States during the fourth review period. L.R. Enterprises did not make this request with
regard to the other respondents requesting revocation. In fact, with regard to Marine Harvest, L.R.
Enterprises withdrew its request for an adminidrative review in the fourth POR. Cultivos Marinos aso
placed a submission on the public record of the fourth review indicating that L.R. Enterprises had made
errorsin its caculation; when those errors were corrected, the calculation demongtrates that Cultivos
Marinos did not dump subject merchandise in the United States during the fourth review period. After
taking into account, Cultivos Marinos corrections, it appears that the data submitted do not
demondrate that there was dumping.

Asrequested by L.R. Enterprises, we fully extended the deadline for the final results of the third review
to give oursdvestime to examine dl relevant evidence. However, no resultsin the fourth adminidrative
review have been issued and, as such, are unavailable for consderation.

For dl of these reasons, we do not find anything in the record of the fourth review that sheds light on
the question of the necessity of maintaining the order.
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Company-Specific Revocation I ssues

Comment 6: Whether Eicosal’ s post-POI shipments were made in commercial quantities

L.R. Enterprises argues that the Department should not have considered Eicosd’ s post-POI shipments
as being made in commercid quantities and should not have concluded that the post-order shipments
“never declined to the leve of being inconsiderable.” L.R. Enterprises sates that the Department never
defined “consderable’ and offered no benchmarks. Furthermore, it argues that there are two
benchmarks that indicate Eicosd’ s post-order shipments were not made in commercid quantities. The
firgt of these benchmarksis Eicosd’ s shipments during the POI. L.R. Enterprises dates that even
though Eicosd’ s shipments have increased over the past three PORS, they are ill not considerable
when compared to the quantity of shipments made during the POI. The second of these benchmarksis
the total imports by the United States of subject merchandise from Chile. When compared to tota
imports of subject merchandise, L.R. Enterprises argues that Eicosd’ s highest annua shipment volume
since the POI does not even congtitute commercia quantities.

In addition, L.R. Enterprises argues that the Department used the same word to quantify the changein
Eicosd’ s shipments after it no longer had to deposit antidumping duties and the change in Eicosd’s
shipments between the POI and thefirst review. L.R. Enterprises believesthat using the same word in
both of these Stuations was mideading because the changes were not of a similar magnitude.

Finaly, L.R. Enterprises argues that Eicosd’ s shipments during each of the PORs were lower than its
POI sdesvolume. L.R. Enterprises sates that the diminished volume of imports following the order is
an indication that Eicosd is unable to maintain a presence in the United States when sdlling a non-
dumped prices. L.R. Enterprises states that, if revoked from coverage, Eicosd’ s shipmentsto the
United States will likely increase subgtantialy.

Eicosd argues that the Department’ s andlys's and determination that Eicosad made sdesin commercia
quantitiesis gppropriate. 1t argues that the Department did, in fact, use a benchmark by comparing
Eicosal’ s POR and POI sales volume.®

In addition, Eicosa points out that the Department has used this same benchmark in past cases. In
these cases, when the Department found shipments not congtituting commercia quantities, the
percentages of POR to POI sales volumes were much smdler than Eicosd’s. Eicosd dates that the
Department’ s practice has been to find that sales do not constitute commercia quantities when the saes
volumes are abnormaly small or so indgnificant as not to reflect the company’s norma commercid
experience. Eicosa datesthat while the definition of abnormally small varies from caseto case, the
Department generaly finds that sdes are not in commercia quantities in cases where the sdes volume

8 See Revocation Memo at 4-5.
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during the POR is | ess than three percent of that during the POI.®* Eicosd dtates that its sdles were
sgnificantly higher than this percentage, and thus were made in commercid quantities.

Department’s position: We agree with Eicosal. As stated in the Department’ s Revocation Memo,®?
the volume shipped by Eicosd to the United States in the first two annua review periods dropped from
the level shipped during the POI. Between the first review and the third review the volume increased.
In our view, the shipments to the United States during the POI, prior to the imposition of an
antidumping order, serve as a“benchmark” for determining whether a respondent continues to
participate meaningfully in the U.S. market.%® Although there was a post-order decline from the level of
Eicosal’s POI shipments, Eicosd’ s post-order shipments never declined to the level of being
inconsiderable and began to increase dfter it no longer had to deposdit antidumping duties. Accordingly,
we found in the Revocation Memo that Eicosd’ s post-order shipments were in “commercid quantities’
and provide abasis for our consderation as to whether revocation of the order with respect to Eicosal
isappropriate. L.R. Enterprises has presented no new evidence that would cause us to change our
opinion on the maiter; therefore we Hill conclude that Eicosal sold merchandise in commercid quantities
during the periods of review.

Comment 7 Eicosal’s sales to the United Sates

L.R. Enterprises sates that Eicosal has demongtrated, between the POI and first POR, its ability to shift
sdes quickly between markets. L.R. Enterprises argues that once the dumping order is revoked,
Eicosd will shift sales from the home and third country markets to the United States market. L.R.
Enterprises notes that Eicosal’ s sales of subject merchandise to other markets are lower priced than
merchandise sold in the United States. Therefore, L.R. Enterprises argues that the sales shifted to the
United States markets will be sold at the same lower price that they could be sold &t in the home or
third country markets. Findly, L.R. Enterprises points to Eicosal’ s balance sheet and argues that this
surgeis likely because of anincreasein inventories asindicated by the submitted financid satements®

&1 See Notice of Preliminary Results and Partial Rescission of Antidumping Duty Administrative Review
and Intent Not To Revoke in Part: Certain Pasta From Italy, 67 FR 82751 (August 9, 2002); Final Results of
Antidumping Duty Administrative Review: Silicon Metal From Brazil, 65 FR 7497 (February 15, 2000); Certain
Corrosion-Resistant Carbon Steel Flat Products From Japan: Final Results of Antidumping Duty Administrative
Review, 64 FR 12951 (March 16, 1999); Pure Magnesium From Canada: Final Results of Antidumping Duty
Administrative Review and Determination Not To Revoke Order in Part, 64 FR 12977 (March 16, 1999); Certain
Pasta from Turkey: Notice of Preliminary Results of Antidumping Duty Administrative Review and Notice of Intent
Not To Revoke Order in Part, 67 FR 51194 (August 7, 2002).

2 Revocation Memo at 2.

8 See, Notice of Final Results of Antidumping Duty Administrative Review and Final Deter mination Not
to Revoke in Part: Canned Pineapple Fruit from Thailand, 65 FR 77851 (December 13, 2000).

5 See Eicosal’sMay 20, 2002 Supplemental Response at Appendix A-S-11-1.
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Eicosd argues that the assertion that it will shift salesto the United States is purely speculéive.
Furthermore, if a shift were to occur, L.R. Enterprises has provided no evidence that the sales would
be at dumped prices. Eicosd datesthat it increased its sdesto the United States between the first and
third reviews without a dumping margin above de minimis, illustrating that a shift in salesto the United
States does not result in dumping. Eicosal further argues that, while L.R. Enterprises’ andysis shows an
increase in shipments to the United States during the six months following the POR, it does not show
that continuation of the dumping order is necessary. Eicosd argues that the demand for sdmonis
increasing in the U.S. market, and an increasing demand will absorb an increasing supply without
adversdly affecting prices.

Department’s position We agree with Eicosd that it is Speculative to suggest that the company may
shift sdlesto the United States absent the antidumping order. However, this argument is moot because,
for the reasons described below regarding Eicosd’ s reationship with Ocean Horizons, we are not
revoking the order with respect to Eicosd.

Comment8: Stolt Sea Farm Ltda.’s (Stolt) post-POR acquisition of Eicosal

L.R. Enterprises argues that the Department must consider the impact of Stolt’s acquisition of Eicosal
on Eicosl’ s relationship with Ocean Horizons, business practices, and sdes, in the find revocation
andyss. Because the Stolt acquisition of Eicosal occurred only three days after the third POR, L.R.
Enterprises argues that it was clearly being negotiated during the third POR. According to L.R.
Enterprises, Eicosd completed the transaction after the third POR to prevent the Department from
collgpsing Eicosd and Ocean Horizons in the current review. In addition, L.R. Enterprises points out
that prior to purchasing the remaining shares of Eicosa, Stolt acquired a percentage of Ocean
Horizons, another respondent in the third review, which is not eigible for revocation.

L.R. Enterprises argues that the acquisition of these two respondents by Stolt is smilar to the Marine
Harvest and Pesquera Mares Australes (Mares Australes) merger and presents the same issues and
concerns. The Department treated Marine Harvest and Mares Australes as anew entity and, in the
preliminary results of thisreview, determined the new entity did not satisfy the criteriafor revocation.
According to L.R. Enterprises, in the preliminary results of this review, the Department trested Linao
and Tecmar as anew entity and preliminarily denied the entity revocation. L.R. Enterprises contends
that the circumstances surrounding Stolt’ s acquisition are the same as those of Linao and Tecmar,
except that Stolt waited three days until after the POR to complete the acquisition.

Furthermore, after Stolt's acquisition of both Ocean Horizons and Eicosdl, L.R. Enterprises notes, Stolt
has a production capacity in the tenth region of Chile of 30,000 metric tons, owns 15 unused licenses
and has applications pending for 30 licensesin the eeventh region.®® L.R. Enterprises argues that
Eicosd’ s new reationship with Ocean Horizons significantly impactsits production capecity, asthe

% SeeL.R. Enterprises’ case brief on Eicosal at 5 and Appendix 1.



24

production capacity of the two companiesisnow “interchangeable.”® Asaresult, L.R. Enterprises
argues that the Department should deny Eicosa revocation in order to evauate the recent changesin
ownership and ensure that the post-acquisition entity meets the requirements for revocation.

In response, Eicosal contends that L.R. Enterprises concedes that there is no basis for collapsing
Eicosa and Ocean Horizons during the third POR. Furthermore, Eicosal argues that these companies
do not even meet the criteriafor collgpsing during the fourth POR, as there is no significant potentia for
manipulation. According to Eicosa, unlike Marine Harvest and Mares Augtraes, Eicosd and Ocean
Horizons did not merge and are not a new entity. Eicosal notes that, in its revocation anayss, the
Department examined sdlesfor the first three quarters of the fourth review period (the post-acquisition
entity) and found no dumping. Furthermore, the Department verified that Eicosa and Ocean Horizons
have remained separate entities and calculated de minimis margins for both Eicosa and Ocean
Horizons in the preiminary results of thisreview. Findly, Eicosa points out that Ocean Horizons has
certified that it has no sales of the subject merchandise during the fourth POR.

Department’s position We have concluded that the order with respect to Eicosa should not be
revoked and is hecessary to offset dumping. Specificaly, we find that the timing of the Stolt acquigition
of Eicosa raises serious concerns regarding the impact of the acquisition on Eicosd’s and Ocean
Horizons business practices. Therefore, we find it necessary to examine whether the changesin
ownership of these companies will affect Eicosdl’ s business practices.

The Department has not had the opportunity to anayze the affiliation and possible collapsing issues
between Eicosd and Ocean Horizons. During the fourth POR, it is very likely that the Department
would collgpse the two companies due to their common ownership and smilar production facilities
(both companies produced the subject merchandise in the third POR). When two companies are
collapsed, they are treated as a Single entity for the purposes of calculating adumping margin. Part of
this single entity, Ocean Horizons, has not had three years of de minimis dumping margins, and is not
eligible for revocation. Because thereis a dgnificant potentid for the manipulation of price or
production between Eicosal and Ocean Horizons, it would be ingppropriate to revoke the order with
respect to Eicosdl.

In addition, Ocean Horizons has exhibited an obvious change in business practice by reporting the
discontinuation of saes of fresh Atlantic Salmon to the United States during the fourth POR. We note
that Ocean Horizons reported that it had sdlmon in its farm ending inventory at the end of the current
review period.®” At this point, it is unclear whether any or al of Ocean Horizon's fresh Atlantic sdmon
production has been channded through Eicosd in the fourth review period and what impact Eicosd’s
relationship with Ocean Horizons will have on Eicosd’ s production capecity.

% 1d.

67 See Ocean Horizons' June 24, 2002 Supplemental Response at Appendix SD-2.
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Asthe CIT recognized in Hyundai, in arevocation proceeding, the Department is “charged with the
very difficult task of predicting future behavior.”®® Given the recent changesin Eicosd’s ownership, the
Department must consider how the changes will affect Eicosd’ s future behavior. It isworth noting that
Eicosal had the highest margin in the origind investigation, and has not sold at nearly the same volume
level since. Therefore, because of the noted uncertainties surrounding Eicosa's status and sdlling
practices, we find that, with respect to Eicosd, the continuance of the order is necessary to offset

dumping.

We dso find that there is no basis for collgpsing Eicosa and Ocean Horizons during the third POR, nor
do the companies condtitute a new entity. Although Eicosal and Ocean Horizons were acquired by the
same parent company, unlike Marine Harvest and Mares Australes, both Eicosa and Ocean Horizons
continue to be separate legd entities with separate facilities. With regard to any smilarity to Linao and
Tecmar, we note that Linao and Tecmar were not consdered anew entity in the preliminary results and
were not preiminarily denied revocation for thisreason. Linao and Tecmar were prdiminarily denied
revocation because their preliminary margin was above de minimis.

Comment 9:  Pacifico Sur’'sU.S prices and profitability

L.R. Enterprises argues that Pacifico Sur’s U.S. fresh sdmon prices and profitability trends indicate that
it is now, or will soon be, selling subject merchandise in the U.S. at or below its cost of production.
L.R. Enterprises cites to the Department’ s verification report on Pacifico Sur as evidence of the price
levels and profitability trends.

Initsrebutta brief, Pacifico Sur disputes L.R. Enterprises’ clams and states that it is an “unchalenged
fact” that its prices were above estimated costs in every month and every analyss “indicated substantial
gross margins”® In fact, Pacifico Sur points to the fact that the data andyzed by the Department show
that prices and costs never get close to each other and that prices significantly increased after March
2002. Moreover, Peacifico Sur notesthat L.R. Enterprises mischaracterizes the profitability andyss.
Pacifico Sur arguesthat L.R. Enterprises claims are nothing but basdless speculation.

Department’ s position: Based upon the analyss and data in the verification report and exhibits, we
agree with Pecifico Sur. The price data and profitability trends do not support L.R. Enterprises clams
that Pacifico Sur is now or will soon be selling subject merchandise below its cost of production. For
further discussion regarding this comment, which contains proprietary informeation, see memorandum
from Carol Henninger, Case Andy4t, to Congtance Handley, Program Manager, Final Results
Analysis Memorandum — Salmones Pacifico Sur SA. dated February 3, 2002.

Comment 10: Whether the Department should consider Marine Harvest eligible for revocation

8 See Hyundai at 111.C.viii.

8 See Pacifico Sur’s rebuttal brief at 40-42; see Pacifico Sur Verification Report at 23.
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Marine Harvest argues that the Department should determine that it is eigible for revocation and revoke
the order with respect to it. Marine Harvest bases this contention on three principal arguments: 1) the
company meets the regulatory requirement of three years of no dumping, 2) requiring a previoudy-
excluded company that merges with a non-excluded company to undergo three additiond reviewsis
inconsistent with the Department’ s statute and “reflects unsound policy,”” and, 3) Marine Harvest has
satisfied dl other requirements for revoceation.

Marine Harvest argues that it has met the regulatory requirement of three years of no dumping because
during the second and third (current) POR, the Department “ correctly conclude{d}” that it met the “‘no
dumping’ requirement.””* Marine Harvest notes that the Department examined Marine Harvest and
Mares Australes separately and combined during the second POR.

Regarding the first review, Marine Harvest contends thet it and Mares Austraes, separately or
combined, met the “no dumping” requirement because Mares Austrdes was found not to be dumping in
the first review and, dthough L.R. Enterprises “expresdy requested an administrative review,”’? the
Department did not initiate areview of Marine Harvest’ s sdes after it was found not to be dumping in
the investigation. Therefore, Marine Harvest concludes that “the Department correctly recognized’”
that its exports of saimon to the United States during the first POR did not constitute subject
merchandise because they were not subject to the antidumping order or to the first review. Marine
Harvest argues that its exports of Atlantic salmon to the United States during the first POR “must be
treated as non-subject merchandise, as they were not then subject to the review or to the antidumping
order.”™ Marine Harvest dso argues that the ITC would treat its exports to the United States during
the first POR in the same manner in any sunset review.

Marine Harvest argues that the Department’ s decision not to revoke the antidumping order in regards
to Marine Harvest “aso is unsound as a maiter of policy.”” Marine Harvest contends that if it had
been found to be dumping during the investigation, and then received a zero or de minimis rate in the
first POR, there would not be a problem.  Although it has never been found to be dumping, Marine
Harvest arguesthat it isbeing treated “worse” by the Department than companies currently digible for
revocation (such as, Cultivos Marinos, Maingtream, Tecmar, and Linao) that were not subject to the

0 See Marine Harvest' s case brief at 20.
11d. at 14.

2 |d. at 15. See also Revocation Memo at 3 for afull discussion of Marine Harvest’s history under these
proceedings.

" d.
“1d.

% 1d. at 20.



27

investigation, but were subject to the “al others’ cash deposit rate of 4.54 percent during the first POR.

Marine Harvest notesthat it has satisfied al other requirements for revocation (a) because it has
exported commercia quantities of subject merchandise and (b) because continuation of the order asto
Marine Harvest is not necessary to diminate dumping. Regarding (a), Marine Harvest citesits
submission of a certification that states that it has sold subject merchandise in commercia quantities and
at not less than norma vaue for a consecutive three-year period. In fact, Marine Harvest points out
that “no matter how the export quantities of Marine Harvest and Mares Australes are counted, exports
to the United Statesincreased from the origina April 1996-March 1997 POI to the first POR, and in
each POR thereafter.”

Regarding (b), Marine Harvest reiterates its response to L.R. Enterprises dlegation that Chilean
exporters have sold below cogt in the Unites States following the current POR that “{n} ot in any single
month in its higtory, including the period since July 2000, has { Marine Harvest Chile} experienced a
lossin the U.S. market on its sdes of fresh Atlantic sdlmon.” Marine Harvest submitted chartsto
demongtrate that “any comparison of Marine Harvest’ s costs to AUV s does not indicate any pattern of
sling at or below estimated costs.”

L.R. Enterprises argues that the Department should reject Marine Harvest' s argument that it should be
entitled to revocation in thisreview. Instead, L.R. Enterprises argues that the Department should
maintain the position taken in the changed circumstances review and the preliminary results. Moreover,
L.R. Enterprises argues that, if the Department were to accept Marine Harvest’ s argument, it would
“undermine the Government’ s position in the * changed circumstances’ litigation initiated by (Marine
Harvest) before the U.S. Court of Internationa Trade.”

L.R. Enterprises contends that the consolidated, post-merger Marine Harvest has not shown three
years of no dumping since the consolidation occurred two weeks after the end of the first POR and
concludes that Marine Harvest' s arguments are “mply repetitious of largely irrdevant arguments made
in the changed circumstances review.” "

On October 31, 2002, the CIT remanded the changed circumstances review to the Department. The
CIT ingtructed the Department to revise its successor-in-interest analysis to decide whether the post-
merger Marine Harvest is a successor to either company or both. On November 7, 2002 the
Department requested that the parties comment on the relevance of the decision to the find results of
the third adminigtrative review. We received comments and rebuttals from L.R. Enterprises, Marine
Harvest, and Linao and Tecmar.

L.R. Enterprises argued that the CIT’ sdecison isnot yet fina and should have no effect on the results
of the current review. According to L.R. Enterprises, no aspect of the Department’ s resultsin the third

6 SeeL.R. Enterprises rebuttal brief for Eicosal, Mainstream, Marine Harvest, and Pacifico Sur at 6.
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adminigrative review is before the CIT, which consequently has no jurisdiction to dictate aresult in this
proceeding.

Marine Harvest contends that the CIT recognized that, without the Department’ s successorship analysis
the order would have to be terminated with regard to Marine Harvest. According to Marine Harvest,
in determining whether Marine Harvest was digible for revocation, the Department explicitly relied on it
successorship analysis and “new entity” determination in the changed circumstances review.

Linao and Tecmar argue that the CIT’ s decision precludes the analysisthat L.R. Enterprises argued
with respect to Linao and Tecmar being considered a new entity. See Comment 11, below.

Department’ s position: Pursuant to court remand, the Department has determined that the post-merger
Marine Harvest is not anew entity, but rather a successor-in-interest to both the pre-merger Marine
Harvest and the former Mares Australes.”” The Department has cal culated a de minimis margin for
Marine Harvest in this review, which, together with de minimis margins for Mares Audradesin thefirst
review, and for Mares Australes and Marine Harvest in the second review, makes Marine Harvest
eligible for revocation from the order in this proceeding. We are consdering the first review period, in
which the pre-merger Marine Harvest was exempt from the order, to be ayear in which it was found to
not be dumping. We have dso determined that Marine Harvest has exported fresh Atlantic sdmonin
commercid quantities for a consecutive three-year period, including the current review period, and that
continuation of the order is not otherwise necessary to offsat dumping with respect to Marine Harvest.
See Revocation Memo |l. Consequently, we have determined that Marine Harvest is digible for
revocation from the antidumping order in the final results of this review.

Comment 11:  Whether the Department should find that Linao and Tecmar are a “ new entity”
for the purposes of its revocation analysis

L.R. Enterprises argues that due to the fact that Linao and Tecmar were acquired by a common parent
(Ford Seafood ASA) during the POR, the Department should find that Linao and Tecmar are not
entitled to revocation from the order because they form a“new entity.” L.R. Enterprises Satesthat the
Department determined that Marine Harvest and Mares Australes were a“new entity” ® and
determined that it was inappropriate to revoke the order with respect to Marine Harvest, the “new
entity” and successor-in-interest, from the order. Due to the fact patterns surrounding Marine Harvest,

" See Final Results of Redetermination, Marine Harvest (Chile) SA. v. United Sates, Sip Op. 02-134
(October 31, 2002) available in the Central Records Unit, Room B-099, of the main Commerce building.

8 See Notice of Final Results of Changed Circumstances Antidumping Duty Review: Fresh Atlantic
Salmon From Chile, 66 FR 42506 (August 12, 2001)(Changed Circumstances Review).
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L.R. Enterprises believes that the order should not be revoked with respect to the post-acquisition
entity formed by Linao and Tecmar in November 2000.

In their rebuttal brief, Linao and Tecmar argue that L.R. Enterprise provides no explanation of how an
affiliation between two companies can be treated as a“ new entity.” Linao and Tecmar Satethat L.R.
Enterprises assertions are flawed in two respects. Firgt, the Department’ s decision not to revoke
Marine Harvest was based on the fact that the company did not have three consecutive years of de
minimis margins. Linao and Tecmar, however, have each been reviewed in the two prior periods of
review and have received de minimis margins. Linao and Tecmar also argue that once the
Department’s ministerid error is corrected in this review, both companies will complete a history of
three consecutive reviews with the required three years of de minimis margins. Linao and Tecmar
date that the Department specificaly noted that it did not revoke the order as to Linao and Tecmar
because of the above de minimis margin, not because of the fact that Linao and Tecmar formed a*“new
entity,”” as was the case for Marine Harvest.

Second, Linao and Tecmar argue that under Section 351.401(f) of the Department’ s regulations, two
or more collgpsed entities should be treated as a“ Sngle entity,” not a*“new entity,” for any purpose,
including revocation. Linao and Tecmar argue that finding a*“new entity requires a specific inquiry on
current facts.”® The Department’s andlysis with respect to Marine Harvest and Mares Australes,
found that a“ new entity” was created after the merger of the two companies. Due to the fact that the
Department verified that Linao and Tecmar existed as separate economic entities after the third POR,
there is no pogtive evidence to conclude that Linao and Tecmar are a“ new entity;” rather, the
Department collgpsed them for caculation purposes because the Department found the “potentia” for
Linao and Tecmar to act as one.

Linao and Tecmar argue that they are separate economic actors as a matter of law and fact, and have
demondtrated the ability to sdl in the U.S. market without resorting to less-than-fair-value sales.
Findly, Linao and Tecmar argue that L.R. Enterprises has presented no positive evidence showing that
they are a“new entity” and that the order must be revoked asto Linao and Tecmar.

Department’s position: We agree with Linao and Tecmar. Unlike Marine Harvest and Mares
Austrdes, Linao and Tecmar remain two separate legd entities with separate production facilities.
While the two companies meet the standards for being collapsed in the current review, this does not
automaticaly mean that we consider the collgpsed entity to be a“new entity.” In the case of Marine

™ See Preliminary Results at 51182.

8 Seg, e.g., Structural Beams from Korea: Final Results of Changed Circumstances Review, 66 FR 34615
(June 29, 2001); Industrial Phosphorous FromIsrael: Final Results of Antidumping Duty Changes Circumstances
Review, 59 FR 6944 (February 14, 1994); Brass Sheet and Strip from Canada: Final Results of Antidumping Duty
Administrative Review, 57 FR 20460 (May 13, 1992); Seel Wire Strand for Prestressed Concrete from Japan: Final
Results of Changed Circumstances Antidumping Duty Administrative Review, 55 FR 28796 (July 13, 1990).

81See Linao and Tecmar Verification Report at 3.
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Harvest and Mares Audtrales, Mares Australes ceased to exist asalegd entity and was completely
merged with Marine Harvest from both alegal and operationa standpoint.® Further, as pointed out by
Linao and Tecmar, both companies have participated in three reviews, both separately and asa
collgpsed entity and have never been found to be dumping. Therefore, we consider these companies
eligible for revocation.

Comment 12  Whether the Department should have placed a revocation analysis for Linao and
Tecmar on the record of thisreview

L.R. Enterprises argues that the Department did not place on the record the analysis regarding the
potentid revocation of Linao and Tecmar after the preliminary results. L.R. Enterprises requested this
information be placed on the record in aletter dated September 9, 2002. According to L.R.
Enterprises, the Department’ s failure to place this information on the record has deprived L.R.
Enterprises of an opportunity to address the Department’ s revocation analysisif ade minimis marginis
caculated for Linao and Tecmar in the find results of thisreview.

In thelr rebuttd brief, Linao and Tecmar argue that L.R. Enterprises made no effort to andyze the
information on the record and re-creste the Department’ s revocation andysis, despite having al the
relevant data. In their rebuttd brief, Linao and Tecmar note that, in their case brief, they used record
information to re-create the exact andyss L.R. Enterprises argues was withheld from them by the
Department. Linao and Tecmar argue that L.R. Enterprises did have the option of commenting on that
andydsin its own rebutta brief.

Department’ s position: We agree with Linao and Tecmar. Due to the fact that Linao and Tecmar had
an overdl prdiminary margin of 1.32 percent, the Department did not preiminarily revoke Linao and
Tecmar from the order. In the Revocation Memo, we stated that we “cdculated a preliminary
antidumping margin of 1.32 percent for Linao and Tecmar. As a consequence of these antidumping
margins, these companies are not digible for revocation.” Due to the fact that Linao and Tecmar were
not believed to be digible for revocation, the Department did not complete arevocation andyss
gpecific to Linao and Tecmar. Section 351.224(b) of the Department’ s regulations stipul ates that the
Department will disclose cdculations performed in connection with a preliminary results of review, but it
does not require the Department to issue, in advance, calculations that were not used in the preliminary
results, but may be considered in the fina results of the review.

Furthermore, dl information regarding the revocation analysis of Cultivos Marinos, Eicosd,
Maingtream, and Pacifico Sur was placed on the record, and L.R. Enterprises was aware of the
methodology used and the factors considered in the andysis and could have applied that methodol ogy
to Linao and Tecmar for the purposes making a revocation argument in its case brief. Therefore, L.R.
Enterprises had the opportunity to address the Department’ s revocation analysis of Linao and Tecmar.

82 Asdiscussed in Comment 10 above, pursuant to court remand, we have determined the Marine Harvest
isnot anew entity.
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In addition, we note that, as aresult of further anaysis and of interested party comments, the
Department frequently introduces changes in methodology or more in-depth andysisinitsfina results.
Neither the statute or the regulations oblige Department to issue a“pre-find” for parties to comment on
and we have not done so here.

Company-Specific | ssues

Comment 13:  Whether the Department should revise the monetary correction adjustment and
the financial expenseratio for Eicosal

Eicosd argues that the Department should revise the method it used to caculate the amount of
monetary correction included in the financid expense rdio for the final. According to Eicosd, the
monetary correction adjusment made at the preliminary results was incorrectly calculated and
inconsgtent with the gpproach used by the Department in prior segments of this proceeding. Eicosd
argues that because inflation was low in Chile during the period of review, no inflation adjusments
should be made at dl, to any costs. However, if the Department continues to believe that inflation
adjustments should be made, Eicosd asserts that the Department should follow the gpproach used in
the origind investigation rather than the “modified” first review gpproach used in the prdiminary results
of the current review.

Eicosa argues that the first review methodology does not properly reflect the effects of the monetary
correction and foreign exchange gains and losses on the cost of production. Eicosal contends that the
Department’ s firgt review methodology splits asingle adjustment for monetary correction into two
artificia pieces. Eicosd assertsthat the monetary gain or loss and the foreign exchange gain or loss can
not be counted as separate amounts because the monetary gain or loss dready includes the foreign
exchange gain or loss. Eicosal argues that the Department attempted to get around this by caculating a
new figure for the monetary gain or loss by excluding the foreign exchange gain or loss and then
dlocating a portion of this new figure to net current monetary liabilities. According to Eicosd, this
cdculation is not the adjustment computed in the respondent’ s normal books in accordance with
Chilean GAAP.

Additionaly, Eicosal maintains that the adjustment for monetary correction used in the first review does
not provide a meaningful measure of the gain or loss on holding monetary assets and liahilities, given the
fact that the monetary correction is caculated using a mirror-image methodology based on the net result
of the adjustment of adl non-monetary assets and liabilities for the effects of inflation. Eicosd assarts
that an accurate measure of the gain or loss on holding monetary assatsis obtained only if dl non-
monetary assets and lighilities are included in the mirror-image adjustment. Eicosal argues that when
the Department separates the adjustment on non-monetary assets and liabilities denominated in foreign
currency from the adjustment of non-monetary assets and ligbilities denominated in Chilean pesosthe
amount can no longer be used as a measure of the gain or 1oss on holding monetary assets and
lidhilities
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Eicosd arguesthat, in the firs review and in the preliminary results of the current review, the
Department accepted that the foreign currency denominated loans of a company generate both foreign
exchange gains or losses and monetary gains or losses. According to Eicosd, the methodology used in
the origind investigation captured both of these items, but the methodology used in the firgt
adminigrative review included the foreign exchange gain or loss but not the monetary gain or loss on
foreign currency denominated loans. Eicosal contends that there is no logical or factua basisfor
tregting peso denominated loans and foreign currency denominated |oans differently.

Asan dternative, Eicosa asserts that the Department should include the monetary correction offset to
loansinits cdculaion of financid expense asit did in the origind invedtigation. Eicosal notesthat in the
origina investigation respondents argued that if the Department takes into account the upward
adjustment to assets required by Chilean accounting (which resultsin higher fish stock costs and
depreciation expenses) then the Department should aso include the gain from holding monetary
lidbilities during the period. Eicosa argues that the Department adopted, in part, respondents
dternative and multiplied the total current portion of the outstanding balance of al loans by the rate of
inflation for the year. The resulting amount was used to offset the company’ s net financid expense.
Eicosd arguesthat this adjustment was necessary because the Department included the higher restated
fish stock costs and depreciation expense based on the higher restated fixed asset values. Eicosa
argues that this method recogni zes that the company’ s loanswill be paid back in chegper pesos.

At aminimum, Eicosal arguesthat if the Department follows an approach based on that developed in
the firgt review, then the Department should correct inconsistencies between that method and the
method used in the preliminary results of the current review. Eicosa arguesthat in the preliminary
results of the current review the Department generdly followed the methodology employed in the first
adminigrative review, but changed its treetment of foreign exchange gains and losses and falled to make
a corresponding adjustment to monetary correction. Specificdly, it argues that since the Department
included only the loss on foreign currency bank ligbilities in Eicosd’ s financid expenses, and excluded
foreign currency gains and losses on other assets and liahilities, only a corresponding equivaent amount
should be deducted from the monetary correction amount, instead of a much larger figure based on dl
assets and liahilities denominated in foreign currencies. Eicosd maintains that the exclusion of foreign
exchange gains from the totd monetary correction amount when they are not included in financid
expense dong with foreign exchange losses on bank ligbilities does not provide an accurate
measurement of the total monetary correction.

Findly, Eicosal states that the monetary correction line item on the income statement includes an
offsetting entry for the restatement of income and expense accounts to ensure that the restatement of
these accounts has no impact on net earnings for the period. Eicosal assertsthat in the investigation and
in every adminigtrative review none of the sales prices and codts reported in the questionnaire responses
and used in the margin andysis include the restatements to income and expense accounts. Therefore,
Eicosal argues, the income and expense restatement amounts should not be included in the monetary
correction amount used by the Department. Eicosa contends that the Department mistakenly included
this amount in the caculation of the gain or loss on monetary correction in the first administretive review
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and in the preliminary results of the current review and that it should be excluded from the monetary
correction adjustment in the fina results of this review.

L.R. Enterprises argues that the Department should not revise Eicosal’ s monetary correction adjustment
and net financid expenseratio. According to L.R. Enterprises, the Department’ s methodol ogy
employed in the preliminary results is sound, while Eicosd’ s suggested changes are not reasonable.
Moreover, L.R. Enterprises assarts, Eicosa has not demonsirated that the Department’ s calculation is
incongstent with the calculations used in previous reviews. L.R. Enterprises arguesthat Eicosd’s
adlegations are unsupported by evidence and its proposed caculations contain significant errors. Thus,
according to L.R. Enterprises, Eicosal’s arguments that the Department should revise the monetary
correction adjustment should be dismissed by the Department.

The Department’ s podition: We disagree with Eicosd that the Department should use the gpproach
from the origind investigation in cdculating the amount of the monetary correction to be included in the
financia expenseratio. Asthe Department found in the first adminigtrative review, the respondent’s
suggested caculation digtorts the true purchasing power gain or loss from holding monetary assets and
ligbilities by seeking to measure and include only the effect of holding debt. Such an adjustment
condtitutes an attempt to “cherry pick” only the items that benefit the respondent and fails to capture
inflation’s effect on other monetary ligbilities and monetary assets. Including only a piece of the
monetary correction caculation (i.e., on debt), caculated using a method not followed by Chilean
GAAP, does not properly measure the full effect of the purchasing power gain or loss. We dso
disagree with the suggestion that such an adjustment is necessary because the fish stocks and fixed
assets have been restated to reflect current monetary values. The Department correctly included
depreciation and amortization calculated on the restated fish stock and fixed asset valuesin order to
ensure that these amounts are stated in current year currency levels, not those from prior periods. The
decision to restate these amounts, however, has nothing to do with the decison to include the
purchasing power gain or loss from holding monetary assets and liahilities.

Conggent with 773(f)(1)(A) of the Act, the Department must account for the impact of inflation on a
respondent’ s net monetary position if such adjustments are made in the normal books and records and
do not digtort the cost of production. Eicosa’s proposed dternative does not reflect its normal books
and records and dso digtorts costs by including only part of the monetary correction adjussment. While
the Department’ s approach includes only a portion of the monetary correction amount as recorded in
Eicosal’s norma books and records, our method includes the adjustments for the effects of inflation on
both assets and liahilities, and only excludes the effect of inflation on long-term assets and long-term
ligbilities. Our method aso uses the monetary correction caculated under Chilean GAAP.

Our practice with respect to gains and losses on monetary position isto include only the current portion
of the net gain or lossin the calculation of the financia expenseratio® This method is congstent with

8 See, e.g., Memorandum to Faryar Shirzad, Assistant Secretary, from Bernard T. Carreau, Deputy
Assistant Secretary, Re: Issues and Decision Memorandum for the Final Determination of the Antidumping Duty
Investigation: Carbon and Certain Alloy Steel Wire Rod from Mexico dated August 30, 2002 (Wire Rod from
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the Department’ s long-standing practice of including only the current portion of foreign exchange gains
and losses related to debt.3

In the dumping andysis, the Department is required to caculate costs for a given period, which is
usualy oneyear. Our practice with respect to foreign exchange gains and losses, therefore, isto
attempt to include only the gains and losses related to the current year. In doing so, we include the
foreign exchange gains and losses on current debt in the calculation of the financid expenseratio. In
accordance with this practice, we have included only the current portion of Eicosd’ s foreign exchange
gains and losses related to debt in the financid expenseratio caculation. Likewise, we have included
only the current portion of the gains and losses on monetary position to avoid inconsstent treatment.

We disagree with Eicosal that because inflation was rdatively low during the period, no inflation
adjusments should be made at dl, to any costs. Actudly, the Department is not making any new
adjustments to respondent’s costs. We are only making adjustments that are dready included in the
respondent’ srecords. As Eicosal states, inflation accounting is required under Chileen GAAP. We are
samply complying with section 773(f)(1)(A) of the Act, which directs the Department not only to first
look to the normal books and records of the company, but to aso look to the generdly accepted
acocounting principles of the exporting country.

We dso disagree with Eicosd that the monetary correction adjustment made at the preliminary results
was incorrectly caculated and inconsistent with the gpproach used by the Department in the firgt
adminigrative review. Specificdly, while charts and caculaionsin Eicosa’ s briefs attempt to show that
we supposedly deducted only the foreign exchange losses on bank |oans from the combined monetary
correction/foreign exchange gain and loss totd, the calculation actualy used a the preliminary results
clearly starts with the total net monetary correction. This was possible because the number was
available directly from the respondent’ s parent company’ s consolidated financial statements. Therefore
it was not necessary to remove the foreign exchange losses. In both the first adminigtrative review and
in the preliminary results of the third review, we aso note that we included only the current portion of
both the foreign exchange gains and losses on debt and the current portion of the net gain or loss on
monetary correction. Eicosal’s assertion that the Department has somehow treated domestic and
foreign denominated loans differently isincorrect, as we have included the net monetary correction,
which takes into account the effect of inflation on both domestic and foreign loans (as well as assets) in
our caculations.

Mexico); Notice of Final Determination of Sales at Less Than Fair Value: Emulsion Styrene-Butadiene Rubber
from Mexico, 64 FR 14872, 14882 (March 29, 1999) (Rubber from Mexico) and Final Results of Redeter mination
Pursuant to United States Court of International Trade Remand Order: Altos Hornos de Mexico, SA. deC.V. v.
United States et. al., Court No. 01-00018 (April 15, 2002).

8 See, e.g., Notice of Final Determination of Sales at Less Than Fair Value: Fresh Atlantic Salmon from
Chile, 63 FR 31411, 31429 (June 9, 1998), Notice of Final Determination of Sales at Less Than Fair Value: Steel Wire
Rod from Canada, 63 FR 9182, 9187 (February 24, 1998) (Wire Rod from Canada) and Notice of Final Determination
of Salesat Less Than Fair Value: Static Random Access Memory Semiconductors from the Republic of Korea, 63
FR 8934, 8940 (February 23, 1998) (SRAMs from Korea).
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Moreover, we disagree with Eicosal that the Department should revert to the approach used in the
origina investigation, rather than the method used in the firgt review and preiminary results of the third
review. As noted above, the method used in the origina investigation isincomplete in that it accounts
only for the effect of inflation on holding monetary lidhilities (e.g., bank loans) and ignores the effect of
inflation on holding monetary assets. Also as noted above, it is not the methodology followed in
respondent’ s books and records. While Eicosdl tries to confuse the issue by commingling the concepts
of foreign exchange gains and losses and monetary correction adjustments, they are clearly ditinct
concepts. Eicosal’s parent company’ s consolidated financial statement presentation shows this fact,
where they distinguish between Nationd Currency (i.e., monetary correction) adjustments and Foreign
Currency (i.e., exchange gains and losses) adjusments. It is the sum of these two digtinct itemsthat is
reflected as asingle lineitem on the audited income statement. We aso note that monetary correction
adjusments are made after first adjusting for foreign exchange gains and losses.

It would be more accurate to state that Eicosal’ s dternative method splits the monetary correction into
pieces, snceit would only include the effect of inflation on monetary ligbilities and not monetary assets.
The Department’s method used in the firgt review and preliminary results of the third review starts with
the net monetary correction reported by Eicosd’s parent in its normal books and limitsit only to the
extent that we include the current portion rather than the whole amount. As stated above, we do so
because we are attempting to capture actua costs during the period of review and thus limit the
monetary correction only to the current portion.

Additiondly, we have not “mistakenly included”’ the amount of income and expense account
restatements as Eicosa has argued. We sarted with the total amount from the footnote 5 column titled
Nationa Currency (i.e., monetary correction) in Eicosd’ s parent company’ s consolidated income
datement. Thisamount represents the net impact of inflation on the company’ s financia postion after
making al of the necessary adjustments to sate the financia accountsin the currency vaues as of the
balance sheet date.

Findly, wefail to understand the meaning or logic in Eicosd’ s satement that “thereisno logica or
factua bassfor treating peso denominated loans and foreign currency denominated loans differently.”
We treated peso loans and foreign currency loans in the same manner for monetary correction
purposes. However, we did treat them differently in terms of foreign exchange gains and losses, dueto
the clear fact that foreign exchange gains and losses are incurred only on foreign currency loans.

Comment 14: Marine Harvest’s CEP profit calculation

Marine Harvest argues that the Department’ s caculation of CEP profit was based on its overal profit
ganed onits U.S. and Brazil sales of subject merchandise and istherefore “flatly inconsstent with the
Statute.”® Instead, Marine Harvest argues that section 772(f)(2)(c) of the Act instructs the Department
to caculate CEP profit by computing the total profit earned by the foreign producer with respect to the

8 See Marine Harvest' s case brief at 27.
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applicable of thefirgt of three dternatives for total expenses, namédly: (i) the expensesincurred in the
United States and “the exporting country,” if such expenses were requested by the administering
authority; (i) the expensesincurred “with respect to the narrowest category of merchandise sold in the
United States and the exporting country which includes the subject merchandisg’; and (jii) the expenses
incurred “with respect to the narrowest category of merchandise sold in dl countries which includes the
subject merchandise.”®

Marine Harvest contends that the Department’ s cal culation of tota expenses based on only U.S. and
Brazilian sdlesisinconastent with al three dternatives. Marine Harvest notes thet it voluntarily
submitted data related to its home market sdles and expenses “ sufficient to enable the Department to
compute CEP profit on the basis of Marine Harvest's U.S. and home market sales of subject
merchandisg’®’ in section D of its origind response. Such a caculaion would be consistent with the
datute, Marine Harvest argues, asiits particular market situation provisons ded only with the
determination of normal vaue. The fact that the Department rgjected Marine Harvest's Chilean sdesin
its caculation of norma vaue, Marine Harvest argues, does not preclude the possibility that the
Department use these sdlesin the caculation of CEP. Indeed, Marine Harvest asserts, all three
dternatives listed in the satute mandate the use of home market saes of subject merchandise.

L.R. Enterprises did not comment on thisissue.

Department’ s position: We disagree with Marine Harvest. 1t isthe Department’s practice to calculate
CEP profit on the basis of expensesincurred in the home market, or if that market is not viable per
section 773(a)(2)(ii) of the Act,® asisthe case for Marine Harvest in this review, the expensesincurred
in the “comparison market” or third-country market.2® Because the Department has rejected Chile asa
viable market for determining norma vaue for Marine Harves, it has dso, by default, rgected Chile for
the calculation of Marine Harvest's CEP profit. Section 772(f)(2)(c) of the Act ingtructs the
Department to caculate CEP profit using the expensesincurred in the United States and “ the exporting
country,” if such expenses were requested by the administering authority for the purposes of
establishing normal value and constructed export price (emphasis added). In this case, the
Department never requested that Marine Harvest submit data related to expenses it incurred for its
sdesin Chile, asit had precluded the use of Chilean salesto establish normal value. Therefore, we

% |d. at 27; see also section 772(f)(2)(C) of the Act.
8 |d. at 28.

8 Section 773(a)(1)(ii)(I1) of the Act states that a market is viable if “the aggregate quantity (or, if quantity
is not appropriate, value) of the foreign like product sold by the exporter or producer in such other country is5
percent or more of the aggregate quantity (or value) of the subject merchandise sold in the United States or for
export to the United States. . .”

8 See, e.g., Notice of Preliminary Determination of Sales at Less Than Fair Value and Postponement of
Final Determination: Low Enriched Uranium From France, 66 FR 36743-02 (July 13, 2001): “the CEP profit rateis
normally calculated on the basis of comparison market salesand U.S. sales.”
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consder it areasonable interpretation of the Department’ s regulations to use third-country sales and
expenses in the calculaion of CEP profit and have continued to do so in these fina results.

Comment 15: Marine Harvest' s feed costs

L.R. Enterprises argues that Marine Harvest’ s mgor input adjustment caculation is flawed due to two
“methodologica problems.” Firs, Marine Harvest incorrectly adjusted the transfer price of feed to the
greater of market price or production cost by calculating the percentage difference between the two as
a percentage of the “object,” the greater of market price or production cost, instead of a percentage of
the “subject,” the transfer price. Second, Marine Harvest' s calculation of the cumulative effect of its
raising transfer price to cogt, and cost to market price, isaso incorrect. In short, L.R. Enterprises
argues that Marine Harvest’ s cdculation of a profit margin for feed from an &ffiliated supplier is
incorrectly based on a percentage of the cost of the feed, rather than on a percentage of the price of the
feed, which leads to an inaccurate adjustment to its feed cost purchases from the affiliated supplier.

Marine Harvest argues in rebuttal that the adjustment “ sought by L.R. is both ingppropriate and
immaterid” in that such an adjusment would be Smilar to the manner in which the Department
computes congructed vaue, a manner “which has no basis in the statute or the Department’ s practice.”
Marine Harvest also argues that two of the three numbers that L.R. Enterprises requests to be adjusted
were “carried forward directly from the second POR,” were not then contested, “thus now arefind.”
Marine Harvest argues that, even if implemented “in a correct fashion,” the changes will have “no
materid impact” on its dumping margin. Marine Harvest included a worksheet showing the effect of
L.R. Enterprises recaculation.

Department’s position: We agree with L.R. Enterprises that Marine Harvest' s calculetion of its
affiliated supplier feed adjustment is flawed. During the period of review, Marine Harvest purchased
feed from an affiliated supplier. Since feed represents a significant portion of the total cost of producing
samon we consider fish feed to be amgor input used in the production of the subject merchandise.
Therefore, we have gpplied the magor input rule under section 773(f)(3) of the Act to value Marine
Harvest’ s purchases of feed from an affiliated supplier. The mgor input rule of section 773(f)(3),
together with section 772(f)(2) of the Act, provides that the Department may va ue inputs obtained
from affiliated parties at the highest of the transfer price, the market price, or the ffiliated supplier's cost
of production (COP). The transfer price and the COP of the feed purchased are on record. Marine
Harvest was unable to provide the market price because it does not purchase the same type of feed
from any other company and the affiliated supplier does not provide the identical mix of feed to any
company other than the respondent. Therefore, Marine Harvest based the market price of the affiliated
purchase on the sdle of asmilar input to unaffiliated customers, adjusted for physical differences
between the inputs. We compared the market price for thisinput to the transfer price paid to the
respondent’ s affiliated supplier and the affiliated supplier’s COP. We found that the market price
exceeded the transfer price and COP.

% Marine Harvest argues that L.R. Enterprises’ calculation contained one arithmetic error and relied on data
prior to verification that was subsequently revised.
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For the find results, we recaculated the feed cost such that the profit margin on salesto Marine
Harvest is the same as the profit margin on sdesto outside unaffiliated customers. With regard to
Marine Harvest’ s contention that two of the three numbersthat L.R. Enterprises requests to be
adjusted were carried over from the second review, and are thus now find, we disagree. Whilethe
second review itsdlf isfina and not subject to revison, any numbers on the record of the current review
are subject to revison in the context of thisreview if, asisthe casein thisingance, we determine that a
different calculation methodology is more appropriate. Therefore, for the find results dl relevant
numbers have been revised to reflect the correction to Marine Harvest’ s feed cost. See, Memorandum
from Daniel O'Brien, Case Analy4t, to Constance Handley, Program Manager, Final Results Analysis
Memorandum — Marine Harvest SA. (February 3, 2002).

Comment 16: Ministerial error contained in Linao’s and Tecmar’s preliminary results margin
calculation program

Linao and Tecmar argue that a correction of the ministeria error within Linao’'sand Tecmar's
preliminary results margin caculation program will result in ade minimis margin for the POR. Linao
and Tecmar contend that a billing adjustment factor for afreight rebate paid to Linao during the POR
was omitted by the Department when determining the preliminary results of this proceeding.
Specificdly, Linao and Tecmar dtete that this adjustment was verified by the Department and is
discussed in the Verification of the Sales and Cost Responses of Cultivadora de Salmones Linao
and Salmones Tecmar SA. memorandum to Gary Taverman, Office Director, from Saim
Bhabhrawaa, Case Andy4, dated July 31, 2002 (Linao and Tecmar Verification Report). Linao and
Tecmar further sate that the mistake does meet the Department’ s definition of aministerid error, as
defined by 19 C.F.R. 351.224(f) of the Department’ s regulations.

Initsrebutta brief, L.R. Enterprises disputes Linao’'s and Tecmar' s claims regarding this miniteria
error, and state that the correction of the error will not result in ade minimis margin caculation. L.R.
Enterprises sates that while the Department did not account for the billing adjustment in its priminary
results, the caculation of the per-unit vaue of the billing adjustment by Linao and Tecmar isincorrect.
Specificaly, L.R. Enterprises sates that Linao and Tecmar dlocated the airfreight rebate amount over
the totd quantity of sdes from January 2001 through June 2001, rather than the entire POR. L.R.
Enterprises sates that the Department’ s Linao and Tecmar Verification Report conveys that the
dlocation of the airfreight rebate amount should be alocated over “the total saes of subject
merchandise during the POR.*"”

Department’ s position: We have re-examined the ca culation made with respect to Linao’'s and
Tecmar' s arfreight rebate and agree that this condtitutes a ministerid error.  Although the verification
report indicates that the adjustment was divided over dl POR sales, an examination of Sales
Verification Exhibit S-19, clearly shows that the airfreight rebate was only gpplicable to sdes of fresh
Atlantic sdlmon made between January through June 2001.%?  Therefore, we corrected this error in dl

%1 See Linao and Tecmar Verification Report at 17.

92 See Id. at Exhibit S-19, page 4.
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relevant calculations within Linao's and Tecmar' s subperiod 2 margin calculation program. These
corrections result in ade minimis margin for Linao and Tecmar.

Comment 17: Linao’sand Tecmar’s cash deposit rate

L.R. Enterprises argues that the Department should instruct Customs to apply the 2.16 percent margin
caculated for subperiod 2 of the preliminary results as the cash deposit rate for future entries of subject
merchandise exported to the United States by Linao and Tecmar. L.R. Enterprises notes that during
November 2000, Linao and Tecmar were acquired by a common parent, Fjord Seafood ASA. Inthe
preliminary results, the Department caculated separate margins for Linao and Tecmar prior to their
date of affiliation (subperiod 1), and a combined margin for the period after Linao and Tecmar became
affiliated (subperiod 2). L.R. Enterprises argues that the margin caculated by the Department for
subperiod 2 should be the cash deposit rate for future entries of subject merchandise because it best
reflects the level of dumping likdly to occur for the combined entity of Linao and Tecmar.

In their rebutta brief, Linao and Tecmar argue that the correction of the Department’s ministerid error
in the calculation of the prdiminary margin for Linao and Tecmar will result in ade minimis rate for
subperiod 2 of the POR, and for the third POR asawhole.

Department’ s position: With the correction of aclericd error in the margin program, thisissue has
become moot. See Comment 16.

Comment 18: Whether the Department should correct data errors made by Los Fiordos for the
final results

Los Fordos argues that the U.S. and third country saes files submitted with its June 28, 2002,
supplementa response contained minor errorsin the internationd freight fidds® The errors pertain to
an internationd freight rebate, which was inadvertently applied to dl shipmentsto the U.S. and Canada.
In addition, the amount of the rebate on U.S. shipments was understated due to a mathematical error in
the exchange rate calculation.

Los Fiordos argues that the Department should correct the errors on the Canadian saesfile by
reversing the patches made to the origina sdesfile and revisng the programming language to apply the
rebate only to Canadian shipments during 2001. Los Fiordos argues that the Department should
correct the errors on the U.S. sdesfile by gpplying the internationa freight rebate only to U.S.
shipments with invoice dates in 2001 and correcting the exchange rate caculation for internationd
freight. Los Fordos states that the Department was notified of these errors and provided with revised
programming language on August 29, 2002.% Citing the Department=s decision in Fresh Cut Flowers
from Colombia and the Court of Appealsfor the Federa Circuit=srulingin NTN Bearing Corp. v.

% See Los Fiordos June 28, 2002 Supplemental Response at S-6.

% See L etter from Los Fiordos to the Department (August 29, 2002).
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United Sates,® Los Fiordos points to the Department=s policy of correcting errors in arespondent=s
data under six conditions. (1) the error in question must be demonstrated to be aclericd error, not a
methodologica error, an error in judgment, or a substantive error; (2) the Department must be satisfied
that the corrective documentation provided in support of the clerica error dlegation isrdiable; (3) the
respondent must have availed itself of the earliest reasonable opportunity to correct the error; (4) the
clericd error dlegation, and any corrective documentation, must be submitted to the Department no
later than the due date for the respondent=s administrative case brief; (5) the clerica error must not
entail a substantia revison of the response; and (6) the respondent:s corrective documentation must not
contradict information previoudy determined to be accurate at verification. Los Fiordos argues that the
Department should follow this policy and correct the errorsin its data.

L.R. Enterprises did not comment on thisissue initsrebutta brief. However, we notethat L.R.
Enterprises, in its December 6, 2002, submission, argued that the Department should not use Los
Fordos newly submitted information to correct its errors, given that the information was “late,
unanalyzed and unverified.”

Department:s podition: We agree with Los Fiordos.  Based upon the Department=s policy for
correcting a respondent:=s clerical errors, we have applied the six criteria listed above and outlined in the
Fresh Cut Flowers from Colombia decision. Firgt, we examined the errors and determined that they
are clericd and not methodologica errors. Second, the Department is satisfied that the corrective
documentation in support of the clerica dlegation isreliable. We note the under 19 CFR
351.301(c)(2) the Department may request any person to submit factua information a any time during
aproceeding. On November 19, 2002, the Department requested L os Fiordos to submit the freight
rebate agreement and accounting records to verify that the rebate was paid.*® Los Fiordos submitted
the rebate agreement and supporting documentation to the Department on November 22, 2002.%” We
carefully reviewed al supporting documentation and determined that it provided conclusive evidence of
Los Fiordos freight rebate correction. Third, Los Fiordos notified the Department of these errorsin a
letter dated August 29, 2002, and in its case brief of October 3, 2002. Fourth, the clerica error
alegation and offer to submit corrective documentation was made prior to the submission of Los
Fiordos case brief. Fifth, correction of the clerica errors does not entail a substantid revision of the
response. Finally, we had not previoudy verified the information submitted. Therefore, we have
accepted Los Fordos' corrections and have made the relevant changes to our calculation for the find
results.

%See Certain Fresh Cut Flowers from Colombia, 61 FR 42833,42834 (Aug. 19, 1996) (Fresh Cut Flowers
from Colombia) and NTN Bearing Corp. v. United States, 74 F.3d 1204 (Fed Cir. 1995).

% See L etter from Constance Handley to Los Fiordos (November 19, 2002).

7 See Letter from Los Fiordos to the Department (November 22, 2002).
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Recommendation

Based on our analysis of the comments received, we recommend adopting the positions described
above. If these recommendations are accepted, we will publish in the Federd Regigter the find
determination of the investigation and the final welghted-average dumping margins.

Agree Disagree

Faryar Shirzad
Assgtant Secretary
for Import Adminigtration

Date



