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SUBJECT: I ssues and Decison Memorandum for the Fina Results of the Ninth
Adminigtrative Review of Certain Corroson-Resstant Carbon Sted Hat
Products from Canada for Dofasco, Inc. and Sorevco, Inc.
(Collectively, Dofasco)

Summary

We have andyzed the case and rebutta briefs of interested parties in response to Certain Corrosion-
Resstant Carbon Stedl Flat Products From Canada: Preliminary Results of Antidumping Duty
Adminigraive Review, 68 FR 53105 (September 9, 2003) (Prdiminary Results). Asaresult of our
andysis, we have made changes in the margin caculation for Dofasco. We recommend that you
goprove the positions we have developed in the "Discussion of the Issues’ section of this memorandum.
Bdow isthe complete list of the issuesin this adminidrative review for which we received comments
and rebuttals by parties:

1. Clasdfication of Dofasco’'s Channd 2 and Channd 3 Sales as EP or CEP Sales
2. Matching by Level of Trade Before Matching by Month

3. Deduction of Indirect Selling Expenses Incurred in the Country of Manufacture (DINDIRSU)
from Constructed Export Price (CEP)

4, Inclusion of Further Processing Costs and Freight to the Further Processor in CEP Sdlling
Expenses (CEPSELL)

5. Exclusion of Certain Home Market Sdes from Andysis by Not Extending the Window Period
to Two Months &fter the Last Sale Date of the U.S. Sales
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6. Reclassfication of U.S. Spot Sales Made Through Channel 3 as Export Price (EP) Sdes
7. Claimed Inaccuraciesin Verification Report

8. Home Market Sales of Non-Prime Products

0. Correction to Draft Liquidation and Cash Deposit Instructions

10. Prepaid Brokerage and Handling (PBROKU) for Certain U.S. Sdes

11. Correction of Certain Ministeria Errors

Discusson of Comments

Comment 1:
Classification of Dofasco’s Channel 2 and Channel 3 Salesas EP or CEP Sales

United States Stedl Corporation (Petitioner) argues that the Department of Commerce (the
Department) should classfy dl sdes made through Dofasco’s U.S. afiliate Dofasco U.SA. (DUSA)--
i.e, channd 2 and channel 3 sales-- as constructed export price sales (CEP) sdles. In the Prdiminary
Reallts, Petitioner claims that the Department treated al channd 2 sales as EP sdles, and treated most
channel 3 sales as CEP because of some of the functions DUSA performs.! Petitioner contends that
the Department’ s prdiminary analyssis based on the old “PQ Test,” which focused on the sdlling

functions performed by the U.S. dfiliate resdller. Petitioner points out thet, as Dofasco itself sated, AK

1 The Department treated Dofasco’ s spot sales through channel 3 as EP sales. These were sales made
pursuant to order acknowledgment.
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Stedl v. United States (AK Stedl)? overturned the “ PQ Test”--finding that the plain language of the

datute bars the Department from congdering whether the role of the U.S. affiliate is sufficiently minor
that the sale passesthe PQ Test. Petitioner states that both Petitioner and Dofasco believe that under
AK Steel both channel 2 and channel 3 sales should be treated smilarly in terms of their EP/CEP
classfication. Petitioner satesthat, under AK Steel, whether a sde must be classified as EP or CEP
depends upon the location of the sale; EP classfication is appropriate only if the sale occurs outside the
United States.

Petitioner claims that, for both channel 2 and channd 3 sles, DUSA, which islocated in the
United States, is the seller of the merchandise to the unaffiliated U.S. customer. In support of this
argument, petitioner refersto sales documentation on the record for channdl 2 and channd 3 sales. A
further discusson of thisissueisincluded in the “Proprietary Memorandum: Classfication of Dofasco's

sdesas either EP or CEP,” January 6, 2004, (Proprietary Memorandum). Petitioner claimsthat there

is no evidence on the record to show that Dofasco is the party contracting directly with the unaffiliated
U.S. purchaser for sdles made through channd 2 or channd 3. Petitioner further argues that, athough
Dofasco officids gated at verification “U.S. customers send payment to Dofasco viaalock box,” this
applies, however, only for Dofasco’s direct sdes through channel 1. Petitioner notes that DUSA
accounting records and financid statements show that DUSA must receive payments for its sales of
Dofasco-produced merchandise.

Secondly, Petitioner contests Dofasco’ s argument that, under AK Steel, Dofasco must be

AK Steel v. United States, 226 F.3d 1361, 1370 (Fed. Cir. 2000).
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consdered the sdller for al sdesthrough channe 2 and channd 3, and not “DUSA.” Petitioner argues
that Dofasco’ s argument that it has the sole authority for approving slesto certain U.S. customers and
that al fina decisons regarding price and quantity, and product breakdown are made by Dofasco in

Canada, areirrdevant under AK Stedl. In AK Sted, Petitioner argues, the criticd issue is where the

sde and the transfer of ownership to the unaffiliated customer take place. Petitioner notes that DUSA
remains the legd sdler of the merchandise and notes that the location at which the foreign parent
company grantsits “fina goprova” is not afactor to be consdered under AK Stedl.

Petitioner then states that Dofasco’ s reliance on Notice of Find Determination of Sdlesat Less

Than Fair Vaue: Carbon and Certain Alloy Sted Wire Rod from Mexico, 67 FR 55800 (August 30,

2002) (Sted Wire Rod from Mexico), in which the Department classified EP sdes transactions

because the foreign producer had “the fina say” is migplaced. In that case, Petitioner argues, the
foreign producer, and not the U.S. afiliate, was the party entering into the sales contract with the
unaffiliated U.S. customer, and there was no indication that the foreign producer’ s U.S. effiliate took
title to the merchandise. Petitioner clamsthat thisis not the case with Dofasco. Accordingly, Petitioner
citesto a Court of Internationa Trade (CIT) ruling in which the court determined that EP classification

iswarranted when title is trandferred directly from the foreign producer to the unaffiliated U.S.

customer. See Corus Staal BV v. United States, 259 F. Supp. 2d 1253, 1258 (Ct. Int’l Trade 2003)
(Corus Stadl). Petitioner emphasizes that thisis not the case with Dofasco. Petitioner o citesthat in

Pohang Iron & Sted v. United States, Consol. Court No. 98-04-00906, Slip Op. 00-77 at 14, n.7

(CIT duly 6, 2000), the court ruled that under AK_Steel, a party may not avoid CEP classification

merely because the contract was signed outside the United States.



Lagtly, Petitioner contends that the Department should not base a determination as to whether
Dofasco’'s saes are EP or CEP upon whether the sdle is pursuant to an order acknowledgment or a

long-term contract--as it claims the Department did in the Prdiminary Results. Accordingly, Petitioner

argues that classfication of Dofasco’s spot sales through channd 3 as EP sdlesismisplaced. For a

further discussion of this argument, see Proprietary Memorandum.

Dofasco disputes Petitioner’ s arguments and states that despite the minor difference derived

from their description of these channds, the Department in its Preiminary Results treated most of

Dofasco’s channel 3 sdesas CEP sdes. Specificaly, they note that the Department stated that “in the
United States, sdes of subject merchandise made through channd 3 to automotive customers pursuant
to long-term contracts are CEP sdles. All other sales of subject merchandise are export price (EP)
sdes” Accordingly, Dofasco argues that Petitioner’ s claim for the Department to classify Dofasco's
channd 2 and channel 3 as CEP iswrong. In fact, they argue that the Department should treet al
channd 2 and channd 3 sales as EP in accordance with past practice and applicable law.

Dofasco agrees with Petitioner that the Department applied the wrong legd standard in
andyzing Dofasco’s channel 3 sdes. Dofasco claims that it reported CEP sdes for channel 3 based on
the Department’ s questionnaire ingtructions. Specificdly, the ingtructions read that “sdes through a
U.S. affiliate must be reported as CEP sdes ‘unlessthe U.S. affiliate performs only clerica functionsin

connection with the sdle.”® Dofasco argues that this does not comport with the standard in AK_Steel--

3 See Dofasco’ s Rebuttal Brief at 4.
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which overturned the “PQ test.” Dofasco arguesthat the Federa Circuit Court in AK Stedl: “the
critica differences between EP and CEP sdes are whether the sale or transaction takes place insde or
outside the United States and whether it is made by an afiliate.” Dofasco points out that thereisno
languagein AK Steel that discusses whether the U.S. afiliate' s involvement goes beyond clericdl.
Dofasco arguesthat it is clear that under AK Steel, Dofasco’ s sdes through channd 3 are in fact EP
sdes because of the locus of the transaction. Dofasco cites the Department’ s verification report as

providing evidence in its detailed discussion of the sales process through DUSA. See Memorandum to

the File: Report on the Verification of Dofasco Inc. in the Ninth (2001-2002) Antidumping Duty

Administrative Review for Cartain Corroson-Resstant Carbon Sted Flat Products from Canada

(Sdes Veification Report). For further details, see the Proprietary Memorandum.

Dofasco argues thet as cited by Petitioner, asmilar issue arosein Sted Wire Rod From

Mexico, at Comment 1 of the accompanying Issues and Decision Memorandum, when petitionersin

this case argued for sales to be CEP because the “ customer’ s only dealings were with CCC USA, and
that the sales contract was between CCC USA and the customer and was executed in the United
States” Dofasco argues that Petitioner, with repect to that determination by the Department, clams
that “. . .thereisnoindication in that case that the foreign producer’s U.S. dffiliate ever took title to the
merchandise,” and * it was the foreign producer--not the U.S. ffiliate-- who entered into saes
contracts with unaffiliated customers in the United States.” Dofasco argues that the decison
memorandum in that case “explicitly repeets the claim made by Petitionersin that case that ‘ because the
customer’ sonly dealings are with CCC USA, the sales contract between two U.S. corporations, i.e,

CCC USA and its customers, is executed in the United States.”” Dofasco argues that the Department
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position in that case did not ever Sate that the foreign producer “entered into” the sales contract. See

Stedd Wire Rod From Mexico, Issues and Decision Memorandum at page 4. Dofasco argues that

control over the execution of contracts does not equate with “entering into” contracts, and that a party
may have control over a contract without being the actua party entering into a contract. Dofasco
clamsthat thisis the case with Dofasco’s channd 2 and channel 3 sdes. Dofasco States that the
Department’ s pogition in this case states that CCC Stedl in Germany had control over the execution of
the contracts, and had the “fina say in determining what terms of sadle will be accepted,” even though
Petitioner in that case claimed, and the Department did not refute, that the sales contract was between

two U.S. corporations, CCC USA and its customer. See Wire Rod Decison Memorandum at

Comment 1. For afurther discussion, see the Proprietary Memorandum. Dofasco concludes that

since Dofasco Inc. was the sdller of the merchandise for both channel 2 and channdl 3 sales, the locus
of the transaction is Canada and, accordingly, these sales must be classified as EP sales.

Dofasco notes that it disagrees with Petitioner’ s claim that there is no bassto classfy spot sdes
as EP. Dofasco does, however, agree with Petitioner that the Department should not make a
determination as to whether Dofasco’s sdes are EP or CEP based on whether the sales are either long-
term contracts or spot sales. Instead, Dofasco argues that channd 3 spot sales should be treated in the
same manner as the other channd 3 sales because the only significant differences between spot sdesin
comparison to long-term contract sales are that the customer sometimes contacts only Dofasco
regarding the purchase, and that the sde is made on a spot basis, rather than through along-term
contract. Despite the differences, Dofasco argues that spot sales are effectively the same as long-term

contract sdles. Dofasco clams that Petitioner’ s notion that there is no evidence on the record to show
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that spot sales are to be treated as EP is aresult of Petitioner’s misunderstanding of how the
Department has distinguished between the legd transfer of title, and the identity of the sdler for
purposes of determining asae as EP or CEP.

Dofasco clamsthat it isirrdevant that the order acknowledgment is between DUSA and the
U.S. customer and that certain information is contained in the order acknowledgment; thereis an
invoice between DUSA and the U.S. customer; and that the customer is directed to pay DUSA.
Dofasco argues that thisinformetion isirrelevant to the determination of whether to classify channd 2
and channdl 3 sales as EP or CEP because, under AK Stedl, the determining factor isthe locus of the
transaction. Dofasco argues that the locus of the transaction, in turn, is dependent on who the sdller is.
Dofasco clams that the Department has already determined that the sdler is the party that executes the

sdes contracts. For afurther discussion, see the Proprietary Memorandum.

Dofasco notes that Petitioner’ s citation to the recent Court of Internationd Trade (CIT) ruling in
Corus Stadl, in fact, supports a determination that channel 2 and channel 3 sdles must be treated as EP.
Dofasco argues that Petitioner’ s reference to the court ruling that “back-to-back sales are necessarily
CEP sdes’ and its assertion that the Department should consider Dofasco’s channel 2 sdlesas CEP, is
wrong. Infact, Dofasco states that unlike the ingtant case, the essentia terms of past cases in which the
Department has historicaly determined back-to-back sales as CEP were al established in the United

States. Dofasco cites Cartain Stainless Sted Butt-Weld Pipe Fittings From Taiwan: Final Results of

Antidumping Duty Adminidraiive Review and accompanying 1ssues and Decison Memorandum, 66

FR 65899 (December 21, 2001) at Comment 10, (Pipe Fittings From Taiwan) in which the

Department determined that certain sales that were back-to-back sales were CEP sdes. Unlike the
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instant case, Dofasco dates, in that case, the date of sale (date which the essentid terms of sale were

determined) was the date of invoice from U.S. affiliate to the U.S. customer. Also, in Notice of Find

Determination of Sdesat Less Than Fair Vdue: Certain Large Diameter Carbon and Alloy Seamless

Standard, Line and Pressure Pipe from Mexico and accompanying Issues and Decision Memorandum,

65 FR 39358 (June 26, 2000) at Comment 10 (Large Diameter Seamless Pipe), the Department

determined that back-to-back sales were CEP sales because the date of sale was determined by the
sdes acknowledgment, i.e., the terms of sale were fixed in the United States. Again, Dofasco argues

that, unlike the ingtant case, the terms of sdein Large Diameter Seamless Pipe were established in the

United States. Dofasco argues that the Department has verified and accepted for its preliminary results
information regarding the establishment of the essentia terms of sale that contrasts with these cases.
Moreover, Dofasco notes that Petitioner’ s citation to the CIT determination, in fact, supports the
Department’ s determination of classfying these sdlesas EP. Inits determination, Dofasco argues, the
court stated thet “thereis evidentiary support for {the} conclusion” that “the terms of this sde were
agreed upon prior to the shipment of the merchandise. In other words. . . the sale was made by the
producer ‘outside of the United States.’”” Specifically, Dofasco asserts that Petitioner has
misrepresented the facts therein, and argues that the fundamenta point of this case was that the court
determined that “the sdles terms were agreed upon prior to the shipment of the merchandise (i.e., that
the sale was made by the producer).” See Corus Staal at 1258. Dofasco argues that there is
sgnificant evidence on the record to show that for channd 2 and channel 3 sdles, the sale terms were
made by Dofasco and prior to the shipment of the merchandise.

Dofasco asserts that despite the location where the sales documentation is printed, the sdler is
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gill Dofasco. It asserts that the Department must identify the party exercising control over the sdes
contract despite Petitioner’ s notion that the location where the documents were printed isirrelevant to
the Department’ s determination of the location of the sale. Dofasco states that it would be “equaly
absurd for the Department to establish a policy wherein mere |etterhead determines the classification of
asade’ asPitioner arguesthat it would be “absurd to base ' CEP/EP classification’ on the location
where sales documentation is printed.” Based on evidence on the record of the 50 exhibits the
Department took while at Dofasco and none from DUSA, Dofasco argues that for both channdl 2 and

channd 3 sales, it is evident that Dofasco sold the merchandise, regardiess of DUSA |etterhead.

Department Position:

We agree with Petitioner that the Department should classify dl sales made through Dofasco’s
U.S. affiliate DUSA--channd 2 and channd 3-- as CEP sdes, and we disagree with Dofasco that the
Department should treat dl channel 2 and channd 3 salesas EP. We determine that our preliminary
classfication of dl of Dofasco’s sdes through channel 2 and spot saes through channdl 3 as EP was
incorrect. For these fina results, the Department treets dl of Dofasco’ s sdes made through channel 2
as CEP sdes, and dl of Dofasco’s sales made through channd 3, including spot saes, as CEP sales.

We note that Petitioner and Dofasco agree that the Department, under AK Steel, should treat
al saesthrough both channd 2 and channel 3 as either CEP or EP sdles. Petitioner argues for
treatment as CEP sdes, and Dofasco for treatment as EP sdes, regardless of whether the sdle was
made pursuant to an order acknowledgment, long-term contract or spot sdle. We agree with Petitioner

and Dofasco that the central principle under AK Steel for classfying asde to be EP/CEP is dependent
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upon the “locus of the transaction” and whether it is made by an affiliate. In the Prdiminary Results, the

Department classfied Dofasco’s sales through channd 2 and channd 3 as EP/CEP in light of the overdl
efforts of Dofasco and its affiliate. The Department agrees with Petitioner and Dofasco that AK Steel
overturned the PQ Te4t, i.e, it found that the plain language of the statute bars the Department from
congdering whether aU.S. afiliate is more or less involved in negotiating sales than its foreign parent.
Inits place, the Court stated that the actud, final locus of atransaction isthe critical factor to consider
under the statute. See AK Stedl a 1369. Thus, if the contracts identify the affiliate as the party to the
contract, if the contracts are executed in the United States, and title actualy transfers from the U.S.
affiliate to the unaffiliated U.S. customer in the United States, then the sde will be treated as a CEP
transaction. See AK Stedl at 1375.

In this case, we determined that the record evidence demonstrates that both parties to the
transaction of the U.S. sdles at issue were located in the United States, and the transfer of ownership
was executed in the United States. Because we determined that the locus of transaction wasin the
United States, the sales transactions for Dofasco’s channels 2 and 3 must be classified as CEP salesin

accordance with AK Stedl.

For amore detailed discussion of the Department’ s decision, please refer to the Proprietary

Memorandum.



-12-

Comment 2:
Matching by Level of Trade Before Matching by Month

Petitioner clamsthat, in the preiminary model-match program, the Department matches sales
within the same month a different levels of trade (LOT) before matching sales a the same LOT withing
the 90/60 contemporaneity period (i.e., the period for three months before the month of the first U.S.
sde to two months after the month of thelast U.S. sd€). Petitioner argues that this methodology is
inconsistent with the statute, which requires the Department to match home market (HM) sdles with
U.S. sdles, to the extent practicable, at the same LOT (see section 773(a)(1)(B)(i) of the Tariff Act of
1930, as amended (the Act)), whereas there is no statutory preference to match sales by month (see
section 773(a)(1)(A)of the Act). Petitioner further points out that, becauseit is“practicable’ to match
HM sadesand U.S. sdes a the same LOT made during the contemporaneity period, it has been the

Department’ s consistent practice to do so. In support of this, Petitioner cites Dynamic Random Access

Memory Semiconductors of One Megabit or Above From the Republic of Korea, Final Results of

Antidumping Duty Adminidirative Review, 61 FR 20216, 20222 (May 6, 1996) (DRAM

Semiconductors Kored), Indudtria Nitrocdlulose from the United Kingdom; Find Results of

Antidumping Adminidraive Review, 59 FR 66902, 66905 (December 28, 1994) (INC from the

U.K.), and Sainless Sted Bar From Japan: Find Reaults of Antidumping Administrative Review, 64

FR 36333 (July 6, 1999) (SSB from Japar).

Petitioner argues that the Department concluded that its model-match program “ correctly
operates by exhaugting dl same LOT matches within the contemporaneity period before searching for a

different LOT match,” in Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, From
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Japan, and Tapered Raller Bearings, Four Inches or Less in Outside Diameter, and Components

Thereof, From Japan; Fina Results of Antidumping Duty Administrative Reviews, 63 FR 63860

(November 17, 1998) (TRBs from Japan), Petitioner says that this Department policy was confirmed

recently in NTN Bearing Corp. of Am.v. United States, 248 F. Supp. 2d 1256 (Ct. Int’| Trade 2003).

In addition, Petitioner claims thet the issue also arose in the second adminidretive review of this
proceeding, and that Dofasco argued in its case brief that the Department should have firgt attempted to
match each U.S. sde with a*“contemporaneous’ home market sde at the same LOT, before matching
the U.S. sdle with ahome market sale made within the same month &t the next most smilar level of
trade. Petitioner states that the petitioning parties did not dispute Dofasco’s argument then (see Certain

Corroson-Resistant Carbon Sted Flat Products and Certain Cut-to-L ength Carbon Sted Plate From

Canada, 62 FR 18448, 18463 (April 15, 1997) (Canadian Sted Second Review)), and the

Department changed its programming language, as suggested by Dofasco, to correct the error.
According to Petitioner, the Department used that programming language up until the present case.

Further, Petitioner points out thet in Sugiyama Chain Co. V. United States, 797 F. Supp.989 (Ct. Int’|

Trade 1992), the Court found unreasonable a model match methodology that gave preference to the
same month over the LOT. Petitioner suggested programming language to implement the suggested

changes.

Dofasco did not comment on thisissue.
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Department’s Position:

We agree with Petitioner that it is the Department’ s practice to match first to HM sales of
identical or most smilar merchandise made within the 90/60 day contemporaneity window and & the
same LOT asthe U.S. sdle. Only if no such sde can be found will the Department match the U.S. sde
to HM sales of identica or most smilar merchandise a a different LOT within the 90/60 day

contemporaneity window. Therefore, we corrected our programming language to reflect this practice.

Comment 3:
Deduction of Indirect Selling Expenses Incurred in the Country of Manufacture (DINDIRSU)
from Congtructed Export Price (CEP)

Petitioner clamsthat it is the Department’ s practice to deduct indirect sdling expenses
incurred in the foreign market (DINDIRSU) from CEP when those expenses relate to the sdle to an

unaffiliated purchaser. Petitioner points to Oil Country Tubular Goods, Other than Drill Pipe, from

Korea Find Results of New Shipper and Antidumping Duty Administrative Review, 68 FR 2313

(January 16, 2003) (OCTG from Korea), at Comment 2, arguing that the Department deducted

DINDIRSU because it determined that the HM sdlling expenses incurred by the respondent were spent
on “generating and supporting sdes’ from its affiliated U.S. resdller to unaffiliated customers - not on

sdes from the respondent to its U.S. affiliate.

Further, Petitioner argues that the Department deducted DINDIRSU from CEP in its most

recent adminigtrative review of Dofasco, and that there was no reason for the Department to changeits



-15-

decison. Inthe ongoing review, Petitioner argues, Dofasco clearly states that it performs certain sdlling
functions for the sdes of its U.S. affiliate to certain unaffiliated customers through sales channds 2 and
3, rather than for its own sdles to the affiliate. Therefore, Petitioner says, DINDIRSU should be
deducted from CEP. Petitioner suggested programming language to implement the suggested changes.

Dofasco disagrees with the Petitioner that the Department should deduct DINDIRSU from the
price of Dofasco’'s CEP sdesto the United States. Dofasco argues that the Department should not
deduct those expenses because they are not associated with commercid activity in the United States or
related to the sde to an unaffiliated U.S. customer. Dofasco asserts the Department may deduct home
market expenses from CEP if the expenses are incurred in the United States and relate to the sde to an
unaffiliated customer. Dofasco refersto section 351.402(b) of the Department’ s regulations in arguing
that, in order for the Department to deduct expenses from CEP, the expenses must be: 1) associated
with commercid activities occurring in the United States; and 2) related to the sale to an unaffiliated
purchaser. Dofasco argues that thisis not the case with Dofasco because its reported expenses were
incurred in Canada, and were not specificaly associated with commercid activity in the United States.
If the Department considers Dofasco’s channel 2 and channel 3 to be CEP, Dofasco argues,
DINDIRSU expenses should not be deducted because such expenses relate solely to the sale by
Dofasco to DUSA.

Dofasco arguesthat it reported in the DINDIRSU field in its section C response expenses
Dofasco incurred to pay for adminigtrative services it performed for DUSA, such asinvoicing. Dofasco
argues that these expenses were incurred by Dofasco and in Canada, and not by aU.S. filiate in the

United States.
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Dofasco cites the Antidumping Duties, Countervailing Duties; Find Rule, 62 FR 27296, 27351

(May 19, 1997) (Hnd Rule), where the Department determined that it “will deduct only expenses
associated with a sdle to an unaffiliated customer in the United States” and, in doing o, rejected
comments from parties who argued that the Department should adjust for al expenses incurred on CEP
sdes, including expenses incurred in the foreign market. Dofasco further citesthe Find Rule: “{The
Department does} not believe such an gpproach is consistent with the statute. Although section
772(d)(1) is ambiguous on this particular point, section 772(f), which deds with the deductions of profit
from CEP, refers to the expenses to be “ United States expenses,” thereby suggesting that the coverage
of section 772(d)(1) islimited to those expenses incurred in connection with asde in the United States.
In addition, the SAA makes clear that only those expenses associated with economic activitiesin the
United States should be deducted from CEP. In discussing section 772(d)(1), the SAA states that the
deduction of expensesin cdculating CEP relates to “ expenses (and profit) associated with economic
activities occurring in the United States.” SAA at 823 (emphasis added).”

To demondtrate that thisis the Department’s consistent practice, Dofasco cites Furfuryl Alcohol

From the Republic of South Africa, 62 FR 61084, 61091 (November 14, 1997), where the

Department stated “we do not deduct indirect selling expenses incurred in the home market on behalf of
U.S. sdes, except where such expenses are associated with economic activity in the United States.”

Additiondly, Dofasco refersto that in Certain Stainless Stedl Wire Rods From France: Findl Results of

Antidumping Duty Adminidraiive Review, 63 FR 30185 (June 3, 1998), where the Department

disregarded arguments by Petitioners to deduct from CEP respondent’ s home market indirect selling

expenses and inventory carrying costs because the Department determined that “the inventory carrying
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costs Petitioners refer to are expenses related solely to the sde to the affiliated importer (i.e., MAC).”
Similarly, Dofasco dlamsthe indirect selling expenses incurred in the home market do not represent
expenses associated with economic activity in the United States.” Accordingly, Dofasco argues that
these cases demondtrate that the Department deducts home market expenses from CEP only if such
expenses reate to the economic activity in the United States and to a sde to an unaffiliated purchaser in
the United States.

Should these expenses be associated with activity in the home market, Dofasco argues, the
Department does not make such deductions. In fact, Dofasco asserts that, in Mitsubishi Heavy

Indudtries, Ltd. v. United States, the CIT gpproved the Department’ s policy not to deduct indirect

sling expenses incurred in the home market when they are not generdly related with the sdeto an

unaffiliated U.S. customer. See Mitsubishi Heavy Indudtries, Ltd. v. United States, 54 F. Supp. 2d

1183, 1187 (CIT 1999) (hereinafter “Mitsubishi 11”).

Department Position:

We agree with both Petitioner and Dofasco, in part. We agree with Petitioner that it isthe

Department’ s practice to deduct DINDIRSU from CEP when those expensesrelate to asale to an

unaffiliated purchaser. Ascited by Petitioner, in OCTG from K orea the Department deducted indirect
sling expenses from CEP because it determined that the selling expenses incurred by the respondent
were spent on generating and supporting saes from its affiliated U.S. resdler to unaffiliated customers.

OCTG from Korea, a Comment 2. Further, the CIT has held that expensesincurred in the foreign

market could Hill be associated with commercid activities in the United States, and that therefore the



-18-

Department may deduct those expenses from CEP (see Mitsubishi 11 at 1187). We further agree with
Petitioner that the Department included DINDIRSU as part of the INDEXPU field which it deducted
from CEP in the most recently completed adminigirative review of Dofasco under this order.

Nonetheless, we disagree with Petitioners that the Department should deduct al of these
expenses from CEP in this case. While section 772(d)(1)(D) of the Act requires the Department to
deduct from CEP any sdlling expenses deducted as commissions, direct selling expenses, or sdlling
expenses that the sdller pays on behalf of the purchaser, CEP deductions to expenses associated with
economic activities occurring in the United States are limited.  See Statement of Adminidrative Action,

H. Doc. No. 103-316, 103" Cong., 2" Sess. (1994), reprinted in Uruguay Round Agreements Act,

Legidative History, Val. VI (SAA), at 823; 19 CFR 351.402 (b). See adso Furfuryl Alcohol From

South Africa; Mitsubishi Heavy Industries, L td. v. United States, 15 F. Supp. 2d 807, 819 (CIT 1998)

(Mitsubishi 1)(“indirect sdlling expenses must be associated with economic activity occurring in the
United States’). “In the absence of record evidence to the contrary, it would be unduly punitive to
presume that [certain expenses| were associated with economic activities occurring in the United
States.” Mitsubishi 11 at 1187.

The information on indirect salling expenses incurred in the home market for U.S. sales
provided on page C-50 and in Exhibit C-14 of Dofasco’s section C response of
December 23, 2003 does not identify line items for the expenses covered by DINDIRSU, and does
not identify who ultimately paid for each service, Dofasco or its U.S. afiliate. Some of the sdlling
functionsincluded in the indirect sdling expense variable are listed in Exhibit A-13 of Dofasco's

December 3, 2002 section A response as applicable to channel 2 and channel 3 U.S. sdles. Because
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Dofasco reported its channd 3 sales as having been made on a CEP basis, a the very least the sdlling
expenses gpplicable to those sdes to unaffiliated parties in the United States must be included in the
reported indirect salling expenses. However, the record does not indicate which indirect seling
expenses are related to these and other sales to the first unaffiliated customer in the United States. It
would be unreasonable to treat al of these items as generd selling expenses, given that the record
supports the conclusion that certain of these expenses are associated with economic activity in the
United States. In the absence of information from DOFASCO that precisely distinguishes these
expenses, section 776(a) of the Act provides that the Department may use facts otherwise available
when information that is necessary to our caculations has not been provided on the record.
Accordingly, as neutra facts available, for these find results, we are accepting Dofasco’ s alocation of
indirect selling expenses incurred in the home market to total sales, as reported in Attachment 1.C-14 of
Dofasco’'s

December 23, 2002 questionnaire response, and deducting the alocated amount from CEP.

Comment 4:
Inclusion of Further Processing Costs and Freight to the Further Processor in CEP Sdlling
Expenses (CEPSELL)

Petitioner argues that, in accordance with section 772d(1), (2), and (3) of the Act, the
Department must deduct from CEP any further manufacturing expenses, as well as profit alocated to

those expenses. Petitioner cites Stainless Sted Sheet and Strip in Coils From Itdy: Final Results of

Antidumping Adminidraive Review, 68 FR 6719 (February 10, 2003) (SSPC from Italy) in support of




-20-
its argument that the Department’ s practice is to include further manufacturing costs as part of
CEPSELL,* which is deducted from the U.S. price in the calculation of CEP. To further support its
clam that it is the Department’ s practice to include those expensesin CEPSELL, Petitioner refersto

Ceatain Corrosion-Resistant Carbon Stedl Flat Products and Certain Cut-to-L ength Carbon Steel Plate

From Caneda; Find Results of Antidumping Duty Adminigtrative Reviews, 61 FR 13815, 13832

(March 28, 1996) (Canadian Steel 93/94) and Certain Corrosion-Resistant Carbon Stedl Flat

Products and Certain Cut-to-Length Carbon Stedl Plate From Canada: Find Results of Antidumping

Duty Adminigtrative Reviews, 62 FR 18448, 18465 (April 15, 1997) (Canadian Sted 94/95), where

the Department included another respondent’ s ditting services performed by unrelated parties prior to

shipment or sdeto its customers as further manufacturing expenses and included them in CEPSELL.
In addition, Petitioner claimsthat it is the Department’ s established practice to treat freight

expensesto the U.S. further processor (in this case the variable INLFPWU) as further processing

expenses. See Gray Portland Cement and Clinker From Japan; Final Results of Antidumping Duty

Adminidraiive Review, 60 FR 43761 (August 23, 1995) (Cement and Clinker from Japan), Notice of

Prdiminary Determination of Sdes a Less Than Fair Vdue and Postponement of Find Determination:

Certain Cold-Rolled Carbon Stedl Flat Products From Belgium, 67 FR 31195 (May 9, 2002) (CR

from Bdgium Prdim), and Notice of Find Determination of Sdes a Less Than Fair Vaue Catan

Cald-Rolled Carbon Sted Flat Products From Belgium, (67 FR 62130 (October 3, 2002) (CR from

Bdgium Find). Petitioner <o cites the Department’ s antidumping questionnaire, which states that

4CEPSELL includes the direct and indirect selli ng expenses used to calculate CEP profit.
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further manufacturing “costsinclude. . . dl cogtsinvolved in moving the product from the U.S. port of
entry to the further manufacturer.” See the Department’ s “ Request for Information,” section E, 1. A,
dated
October 25, 2002.

Dofasco disagrees with Petitioner that the expenses reported in the variable INLFPWU should
be included in the CEP sdlling expenses, snce tha variable contains movement expenses from the plant
or warehouse in Canada to the unaffiliated U.S. warehouse as assgned by the customer. Referencing

Cartain Stainless Sted Butt-Weld Pipe Fittings From Taiwan: Fina Results of Antidumping Duty

Adminidraiive Review, 65 FR 81827 (December 21, 2000) (Pipe Fittings Taiwan) and accompanying

|ssues and Decision Memorandum, Dofasco asserts that U.S. movement expenses are not included in

the field for CEP sdlling expenses, ether by themsdlves or as part of the aggregate movement varigble.
Further, Dofasco claims that the Department’ s questionnaire presumes that further

manufacturing operations are performed by aU.S. dffiliate, citing to page E-1 of the Department’s

questionnaire. Thus, Dofasco argues that Petitioner’ s citations to Cement and Clinker from Japan and

CR from Belgium Find, where movement expenses to the affiliated manufacturer were included in the

CEP sdling expenses, are ingppodte. Only where the respondent is affiliated with the further processor
in the United States, Dofasco contends, isit the Department’ s practice to include the U.S. movement
expenses to that processor in the CEP sdlling expenses as part of further manufacturing.

Dofasco aso contends that Petitioner erred in referencing the first and second adminigrative
review of this order because there the Department did not face the issue whether to include movement

expenses to the unrelated processor in CEP sdlling expenses. Dofasco sates that in neither of those
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reviews was there any indication that the movement expenses to the unaffiliated processor were
included in the caculation of CEP sdling expenses. The Department specificaly stated then thet the
ditting operations were congdered further manufacturing operations, whereas it did not Sate that the
movement expenses associated with moving the materid to the further processor were considered

further manufacturing operations, Dofasco says. See Canadian Steel 93/94 at 13832 and Canadian

Steel 94/95 at 18465.
In addition, Dofasco claims the Department specificaly determined in the Notice of Fina

Determination of Sales at Less Than Fair Vaue, Certain Hot-Rolled Carbon Stedl Flat Products From

The Netherlands, 66 FR 50408 (October 3, 2001), and accompanying Issues and Decison

Memorandum at Comment 10 (HR from the Netherlands), that freight charges to the unaffiliated

processor should not be included in the calculation of CEPSELL. In that case, Dofasco says,
Petitioner, which was the same Petitioner asin the ingtant case, argued that tolling transactions
conducted by outside processorsin the United States congtituted further-manufactured sales and that dl
expenses asociated with further processing, including the cost of freight from the port to the toller,
should be deducted from U.S. price. However, Dofasco claims, the Department specificdly stated that
it isnot its practice to include movement expensesin the caculation of CEPSELL.

Dofasco arguesit has dready included some U.S. movement expensesiin its reported further
processing charges. Therefore, according to Dofasco, including those movement expensesin
CEPSELL would result in over-reporting of movement expenses to the unaffiliated processor, and
should not be included in CEPSELL.

In addition, Dofasco argues that, should the Department determine to include further processing
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costsin CEPSELL, the Department should also include those further processing costsin total expenses

for useinits CEP profit caculations, in accordance with section 772(f)(2) of the Act, which requires

the Department to consder total expensesincurred when caculating CEP profit.

Department Position:

We agree with Petitioner that, in accordance with section 772d(1),(2), and (3) of the Act,
further manufacturing expenses must aso be included in the caculation of CEP profit. See SSPC from

Italy and accompanying 1ssues and Decision Memorandum at Comment 9, and Canadian Steel 93/94

and Canadian Stedl 94/95. We aso agree with Dofasco that the further manufacturing expenses must

aso beincluded in the caculations of tota expenses for use in the CEP profit caculations.

However, it is not the Department’ s current practice to treat freight expenses from the port to
the U.S. further processor as further processing expenses. Irrespective of the decisonsin Cement and

Clinker from Japan and CR from Bdgium Prdim and CR from Bdgium Find, in the more recent HR

from the Netherlands, as cited by Dofasco, the Department has determined that freight to warehouse

charges are considered movement expenses by the Department. It is not the Department’ s normal
practice to include such movement expenses within the calculation of saling expenses used to caculate

CEP profit.

Comment 5:
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Exclusion of Certain Home Market Salesfrom Analysisby Not Extending the Window Period
to Two Months after the Last Sale Date of the U.S. Sales

Dofasco argues that the Department inadvertently excluded certain home market salesfrom its
andysis by not extending the window period by two months. Dofasco argues that the Department’s
practice in adminigtrative reviews is to compare U.S. sdes to home market sdles within the
contemporaneous window period that extends from three months prior to the first sdle date for U.S.
sdes to two months after the last sde date of the U.S. sdles. The Department should, Dofasco
contends, rectify the arm’ s length program, mode match program, and margin program to reflect this
change.

Petitioner did not comment on thisissue.

Department Position:

The Department agrees with Dofasco that it is the Department’ s practice in adminigrative
reviews to compare U.S. sdes to sdes made in the home market within the contemporaneous window
period which extends from three months prior to the month of the first sde date for U.S. sales until two
months after the month of the last sale date of the U.S. sdles. For thefinal results, we have extended

the window period to two months after the last U.S. sde date.
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Comment 6:
Reclassification of U.S. Spot SalesMade Through Channel 3 as Export Price (EP) Sales

Dofasco asserts that the Department inadvertently failed to reclassify Dofasco’s U.S. sales of
subject merchandise through Channel 3 made as spot sales as EP sdles. Dofasco argues
that in the Department’ s preliminary analysis, the Department found that Dofasco’s sdesto its
automotive customers made through Channel 3 and pursuant to along-term contract are CEP and all
other sdles- i.e., spot sdles-- are EP sales. Dofasco asserts that for purposes of the final results, the
Department should reclassify Dofasco’s spot saes as EP sdles.

Petitioners did not comment on thisissue.

Department Position:

The Department agrees with Dofasco thet in the prdiminary anadlysis memorandum, the
Department stated that Dofasco’ s spot saes through channel 3 are EP sales but did not treat them as
such in the margin caculation. Because, for these final results, we have determined that Dofasco’s
gpot sdes through channd 3 are CEP sdes, we have not changed their treetment in the margin

caculations. See our response to Comment 1.
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Comment 7:
Claimed Inaccuraciesin Verification Report

Dofasco contends that the Department’ s verification report of August 27, 2003 contains two
factud errors which the Department has not addressed. Dofasco filed a letter to the Department on
September 2, 2003, outlining its concerns that there were certain inaccuracies in the verification report,
and its brief reiterated these concerns. Specificaly, Dofasco disagrees with the Department’ s findings
at verification involving the issuance of order acknowledgments with respect to long-term contracts.
Dofasco dso disagrees with the Department’ s findings involving the issuance of invoices either before
or following the receipt of payment.

Petitioner did not comment on thisissue.

Department Position:

The Department will not modify the record as requested by Dofasco. The Department
carefully analyzed Dofasco’ s concerns that there were certain inaccuracies in the verification report, as
outlined in Dofasco’ s September 2, 2003 |etter to the Department. The Department feds it has

addressed Dofasco’ s concerns and made corrections as outlined in the Memorandum to the File:

Amendment to “Report on the Verification of Dofasco Inc. in the Ninth (2001-2002) Antidumping

Duty Administrative Review for Certain Corroson-Resistant Carbon Sted FHat Products from Canada’

released on August 27, 2003 (Memo Amendment to the Verification Report), dated October 8, 2003.

The issues raised by Dofasco, in addition to those discussed in the Memo Amendment to the

Verification Report, pertain to findings and facts not verified by the Department. Dofasco's claims may
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or may not be true, but the Department relied on its own notes and records, and did not verify the
clams made by Dofasco in its submissons to the Department following verification. (See Dofasco’s
Case Brief a 4 - 6). Dofasco’sfactud clamsin its brief are considered new untimely factua
information. Thus, the Department cannot adopt Dofasco’ s suggested “ corrections” to the verification

report, for these facts were not verified.

Comment 8:
Home Market Sales of Non-Prime Products

Petitioner contends that in the Department’ s preliminary analysis memorandum, the Department
stated that Dofasco had no U.S. sales of secondary merchandise and, consequently, the Department
excluded sales of secondary merchandise in its modd-match program. However, Petitioner claims that
this was not done, and states that the Department should correct thisin the find results.

Dofasco disagrees with Petitioner and says that Petitioner has misinterpreted the Department’s
statement that it will exclude sales of secondary merchandise from its mode-match program. Dofasco
argues that Petitioner’ s proposed language improperly excludes dl home market sales of non-prime
merchandise from the Department’ s calculation of a dumping margin. Dofasco asserts that the

Department should continue to include Dofasco’ s non-prime home market sdesin its margin andysis.

Dofasco datesthat it is the Department’ s consistent practice to include comparison market
sdes of non-prime merchandise in its analysi's, even when there are no non-prime sdlesin the U.S.

market. Dofasco cites to Natice of Find Results of Antidumping Duty Administrative Review: Granular
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Polytetrafluoroethylene Resin from Italy (Polvtetrafluoroethylene Resin from Itdy), 68 FR 2007

(January 15, 2003) and accompanying Issues and Decison Memorandum at Comment 4, where the

Department determined that it is*the Department’ s norma practice to include al saes of off-spec or
non-prime merchandise in its caculation and restrict matches of non-prime sales in the United States to

non-prime sales in the home market.” Similarly, Dofasco citesthat in Notice of Final Determination of

Sdesat Less Than Fair Vaue, Certain Hot-Rolled Carbon Stedl Flat Products from The Netherlands

(Hot-Rolled Sted from The Netherlands), 66 FR 50408 (October 3, 2001) and accompanying |ssues

and Decison Memorandum at Comment 3, the Department also determined that non-prime sales

should be included in the Department’s margin caculation.  Dofasco sates that the Department’s
model match and margin calculation programs dready correctly restrict matches of U.S. sdes, which
are dl of prime merchandise, to sdes of prime merchandise in the home market, and asserts that the
Department should affirm its preliminary results and continue to include non-prime home market sdesin

itsanayds but limit matches of U.S. sdlesto prime home market sdes.

Department Position:

The Department agrees with Dofasco thet it is the Department’ s consistent practice to include
comparison market sales of non-prime merchandise in its analys's, matching prime merchandise sold in
the United States with prime merchandise sold in the home market, and matching non-prime
merchandise sold in the United States with non-prime merchandise sold in the home market. See

Polytetrafluoroethylene from Itay and Hot-Rolled Stedl from The Netherlands.  Consistent with past

reviews, the Department in both the preliminary results and these find results, has matched prime
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merchandise sold in the United States with prime merchandise sold in the home market. Furthermore,
for these find results, we have adjusted the test for sales below the cost of production so that, for each
CONNUM, separate tests are done for prime and non-prime merchandise. Because the arm’s length
test was dready done on a CONNUM and prime/non-prime--specific basis for the preliminary results,

no adjustment to the arm’ s-length test was necessary.

Comment 9:
Correction to Draft Liquidation and Cash Deposit Instructions

Dofasco asserts that the Department should correct its draft cash deposit and liquidation
ingructionsin order to correct the names of partieslisted (e.g., to eliminate the comma between
company name and “Inc.”). Dofasco aso argues that the Department failed to include in the draft cash
deposit ingtructions an entity that was reported as the producer of anumber of sales reported in the
section C database, and the sales of which have been included in the Department’ s margin calculations.
Dofasco clams that the Department’ s cash deposit ingtructions should specificaly inform Customs that
entries of merchandise manufactured/exported by this entity are entitled to the same rate applicable to
Dofasco and Sorevco.

Petitioner did not comment on thisissue.

Department Position:

The Department agrees with Dofasco that the Department should correct its cash deposit and

liquidation indructions to properly reflect the name of the parties involved. However, the Department
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does not agree with Dofasco inits request for the Department to include a particular entity in the cash
deposit ingructions. Although Dofasco’s Section C database indicates this entity as the producer of
certain sales, inits Section C narrative response, Dofasco reported that “the only manufacturer was
Dofasco.” We made no determination that, contrary to Dofasco’s narrative response, this entity was a
producer. Even if we were to make such a determination, there would be no reason to apply
Dofasco’s cash deposit rate to items produced by that entity that are not exported by Dofasco.
Comment 10:
Prepaid Brokerage and Handling (PBROKU) for Certain U.S. Sales

Dofasco asserts that the Department improperly set the U.S. variable prepaid brokerage and
handling (PBROKU) to zero except for one specific term of ddivery in the margin caculation program.
Dofasco arguesthat it properly reported al vaues for PBROKU, and Satesthat, at verification, the
Department confirmed that Dofasco had properly reported such variables. Dofasco argues that, for the
find results, the Department should uphold its verification findings. Petitioner did not comment on

thisissue.

Department Position:

We agree with Dofasco that the value of prepaid brokerage and handling was properly
reported and verified by the Department, and that the Department should set the vaue to reflect
Dofasco’s reported vaue. For these final results, the Department has properly set the vaue for

PBROKU asit was reported.
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Comment 11:
Correction of Certain Ministerial Errors

Petitioner points out that there are certain minigteria errors that the Department should correct.
Petitioner states that the Department should exclude in its programming a product characterigtic,
“surface type,” Dofasco reported in its CONNUM which is not amode match criterion as outlined in
the Department’ s questionnaire. Petitioner contends that the Department statesin the Prliminary
Resaultsthat it based its model-match program solely on the characterigtics listed in its questionnaire.
Dofasco counters that the Department did not indicate that it was basing its matches solely on the
characterigtics listed in the questionnaire. Furthermore, Dofasco claims that the Department did not
question the product characterigtic in any of its supplementa questionnaires, or indicate an intention to
disdlow this characteridtic. Further, Dofasco clams that the history of the modd match hierarchy
demondtrates that the Department iswilling to ater amodel match asindustry advances.

Second, Petitioner argues that the Department made an error in its currency conversion by not
setting variables in Canadian dollars to zero when the home market sde wasin U.S. dollars, resulting in
double counting of certain variables. To correct this error, the Department would have to make
corrections to its calculations of net cost of production (NPRICOP) and revenue (REVENUH). Inits
rebuttal comments Dofasco noted that the aforementioned corrections with respect to double counting
certain home market expenses would necessitate a correction in the caculation of the direct and indirect
sdling expenses (SELLCOP and ISELCOP).

Third, Petitioner further points out that the Department erroneoudy had two negetive Sgns

preceding INDEXUS, the aggregate indirect expense variable, resulting in adding the expenses instead
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of subtracting them.

Dofasco clamsthat Sorevco properly reported a G& A factor in its Section D questionnaire
response. However, when the Department recal culated Sorevco’s G& A expenses based on
Sorevco' s reported total COM, in the mode match program, the Department inadvertently applied an
incorrect G& A factor.

Dofasco dtates that it reported both U.S. and home market packing expenses in Canadian
dollars and argues that the Department erroneously converted packing expenses for usein the
caculation of congtructed value and U.S. cost of goods sold for the CEP profit caculation from
Canadian dollarsto U.S. dollars. Dofasco claims that packing expenses should be expressed in
Canadian dollars to be consstent with other variables used in these calculations. Petitioner did not

comment on thisissue,

Department Position:

We agree with Petitioner with respect to the product characteristic. The Department has not
changed its model match criteria, and the additiona product characteristic submitted by Dofasco is not
amatching criterion as described in the Department’ s questionnaire. We inadvertently kept that
product characterigic in our programming language for the preliminary results. For these find results
we have diminated the product characteristic in our programs.

We agree with Petitioner’ s comments with respect to currency conversions, and with
Dofasco’s comments regarding Petitioner’ s proposed language to correct the double counting. In

addition, we added prepaid freight (PPAY FRTH) to the home market gross unit price (GRSUPRH)
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when calculating revenue (REVENUH). We dso removed the second negetive sign preceding the
variable INDEXUS in our caculaions of U.S net price.
We dso agree with Dofasco that the Department mistakenly entered the wrong digit into the
programming when recaculating Sorevco’'s G& A expenses and have corrected this error accordingly.
In addition, we revised our caculations for packing in the margin caculation program by not converting

that expenseinto U.S. dollars.

Recommendation

Based on our analysis of the comments recelved, we recommend adopting al of the above positions. If
these recommendations are accepted, we will publish the find results of this adminigtretive review,

induding the find weighted-average dumping margin for Dofasco, in the Federal Register.

Agree Disagree

James J. Jochum
Assgtant Secretary
for Import Adminigtration
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