A-570-504

Scope Review
PUBLIC DOCUMENT
DASIII (7): SCG

By Electronic Mail Natification

To All Interested Parties;

On May 14, 2002, the Department of Commerce (the Department) recelved arequest from Meijer
Didribution, Inc. (Meijer), for a scope ruling on whether eight types of candlesit plansto import are
covered by the antidumping duty order on petroleum wax candles from the People' s Republic of China
(PRC). At thistime, the Department is ruling on six of the eight candle types presented by Meijer inits
request. Regarding Meijer’s additiona two candle types, the Department cannot make a determination
concerning whether these candles are included within the scope of the order on the basis of the criteria
in 19 CFR 351.225(k)(1); therefore, the Department will initiate a scope inquiry to congder the
additiond factors under 19 CFR 351.225(k)(2) for these two candles. The Department will render its
decison on the two additiond candle types in a separate determination at alater date.

In accordance with 19 CFR 351.225(k)(1), the Department has determined that five of the six
“Haloween” candle types are within the scope of the antidumping duty order on petroleum wax candles
from the PRC. The sixth candle type (“Haloween floating” candle in four styles) is outside the scope of
the order.

Enclosed is a memorandum containing the Department’ s analysis. We will notify U.S. Customs and
Border Protection of thisdecison. If you have any questions, please contact Sally C. Gannon at (202)
482-0162.

Sincerdly,

Barbara E. Tillman

Director

Office of AD/CVD Enforcement VII
Import Adminigiration

Enclosure
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Summary

On May 14, 2002, the Department of Commerce (the Department) received a request from Meijer
Digribution, Inc. (Meijer), for a scope ruling on eight types of candles to determine whether they are
included within the scope of the antidumping duty order on petroleum wax candles from the People' s
Republic of China (PRC). Antidumping Duty Order: Petroleum Wax Candles from the People€'s
Republic of China, 51 FR 30686 (August 28, 1986) (Order). In accordance with 19 CFR
351.225(k)(1), we recommend that the Department determine that five of the 9x “Haloween” candle
types are included within the scope of the Order but that the sixth candle type, “Halloween floating”
candlein four styles, is outside the scope of the Order.! Regarding Meijer’s additiona two “novelty
birthday” candle types, the Department cannot make a determination concerning whether these candles
are included within the scope of the order on the basis of the criteriain 19 CFR 351.225(k)(1);

! The Department has developed an internet website that allows interested parties to access
prior scope determinations regarding the antidumping duty Order on Petroleum Wax Candles from the
People' s Republic of China. Thiswebste ligts dl scope determinations from 1991 to the present. It
can be accessed at hitp://iaita.doc.gov/downl oad/candles-prc-scopef, and will be updated periodically,
to include newly-issued scope determinations.




therefore, the Department will initiate a scope inquiry to consider the additiona factors under 19 CFR
351.225(Kk)(2) for these two candles (see the discusson below under “Legd Framework”). The
Department will render its decison on the two additiona candle types in a separate determination a a
later date.

Background

On May 14, 2002, the Department received aletter from Meijer, dated May 9, 2002, requesting a
scope ruling on the eight types of candles. On June 28, 2002, the National Candle Association (NCA),
petitioner and the domestic producer in this proceeding, filed comments on Meijer’ s scope request.
This scope determination covers Meijer’ s six “Halloween” candles only; the Department will open a
scope inquiry, and make a determination, on Mejer’ stwo “novelty birthday” candles under 19 CFR
351.225(k)(2) (see the discussion below under “Lega Framework”).2  The Department will render its
decison on the two additiond candle types in a separate determination at alater date.

Meijer’s Scope Request

Meijer argues that six of its candles (item code or vendor style numbers 888797, 8842 (two styles),
888807, 918179, 888799) are “Halloween” candles, with symbols, scenes, words, colors, or objects
that are specificaly identified with Haloween, which are digible for the novelty exception either as
holiday novelty candles or novety candlesin the form of identifiable objects. Meijer describes the six
candles asfollows:

1. Item # 888797 is a petroleum wax floating candle in the shape of an eyebdl with a
green iris and black pupil in the top center of the eye, and red blood vessd's coming off
theiris. The candleis designed to appear asif the eyebdl looks back at you whenitis
floating on liquid.

2. Vendor style# 8842 (first style) is a petroleum wax candle that is designed to look like
eyebd|s stacked one on top of the other. Each eyebal hasan iris of various colors with
ablack pupil. Each eyebdl has an iris and pupil facing the front and rear of the candle.
Each eyebdl has various blood vessds running between thetwo irises. The candleis
designed to glow under ablack light.

3. Vendor style # 8842 (second style) is a petroleum wax candle that is designed to look

2 Mdijer argues that these two candles, identified as“MJ10300 Thin Candle’ and “MJ70140
Twinkle Thin Candle” are “novelty birthday” candles. According to Méijer, these candles are fast-
burning candles that are designed to be placed in acake and lit to celebrate a person’ s birthday. The
latter candle also gives off a sparkler-like appearance when lit.



like skulls of various colors stacked one on top of the other. The candle is designed to
glow under ablack light.

4, Item # 888807 is a petroleum wax candle poured into a ceramic container, whichis
designed to look like awitch’s cauldron and islabeled “BAT NOG.”

5. Item # 918179 is a scented petroleum wax candle that is ingde an orange petroleum
wax container with ajack o lantern face cut out of its front.

6. Item # 888799 is a petroleum wax Halloween floating candle in four styles-a
spider/cobweb, black cat, ghost, and witch. The candles are orange and black.

To support its argument that its candles qudify for the novety exception, Méejer quotes from the notice
issued to the United States Customs Service (now renamed U.S. Customs and Border Protection)
(Cugtoms) in connection with a July 1987 scope determination concerning an exception from the Order
for novelty candles, which gates.

The Department of Commerce has determined that certain novelty candles, such as
Christmas novelty candles, are not within the scope of the antidumping duty order on
petroleum-wax candles from the People's Republic of China (PRC). Christmas novelty
candles are candles specidly desgned for use only in connection with the Chrismas
holiday season. Thisuseisclearly indicated by Christmas scenes and symbols depicted
in the candle design. Other novelty candles not within the scope of the order include
candles having scenes or symbols of other occasions (e.g., religious holidays or specia
events) depicted in their designs, figurine candles, and candles shaped in the form of
identifiable objects (e.g., animas or numerds).

See Petroleum-Wax Candles from the Peopl€e' s Republic of China- Antidumping - A-570-504; C.I.E.
-212/85, September 21, 1987; Letter from the Director, Office of Compliance, to Burditt, Bowles &
Radzius, Ltd., July 13, 1987 (Customs Notice).

Meijer included a sample of each candle with its scope request.

The National Candle Association’s Comments

In its comments, the NCA retraces the history of this antidumping duty order, including the import
surges and resultant injury suffered by domestic manufacturers which prompted the origina September
1985 antidumping petition. The NCA contends that the antidumping statute and antidumping duty
orders are remedia in nature and exceptions to them should be construed as narrowly as possible to
preserve the efficacy of the Order. In support of its assertion,



petitioner cites a Court of Internationa Trade decison, with regards to the novelty exception, that “. . .
acandle must be specificaly designed for use only in connection with areligious holiday or specid
event to fdl within the novelty candle exception.” See Russ Berrie & Co., Inc. v. United States, 57 F.
Supp. 2d 1184, 1194 (CIT 1999) (Russ Berie). Thus, the NCA argues that the Department narrowly
limited the novelty candle exception to figurine candles, candles shaped in the form of identifiable
objects, and candles specificaly designed for use only in connection with the holiday season.

The NCA arguesthat dl of Meijer’s candles should be included within the shapes delineated by the
Order and are petroleum wax candles made in China having fiber or paper-cored wicks. The NCA
contends that the candles are not in the shape of identifiable objects, nor are they designed for use only
in connection with the holiday season and, therefore, these candles should be included within the scope
of the Order.

The NCA damsthat the “floating eyebdl” candleis not in the shape of an eyebdl, asthisitemisflat on
the bottom. Therefore, the NCA argues that the candle is around with aflat bottom. Moreover, the
NCA assartsthat it is not in the shagpe of an identifiable object and, thus, should be included within the
scope of the Order. See Find Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles
From the People' s Republic of China (A-570-504); Avon Products Inc. (April 8, 2002) (Avon
Products Ruling) (where the Department determined that around candle with aflat bottom is not in the
shape of abdl isnot an identifiable object, and should be included within the scope of the Order). In
addition, the NCA contends that there is nothing in the design of the candle that limitsitsuseto a
specific holiday. Therefore, the NCA maintains that this candle is afloating round candle, and should
be included within the scope of the Order.

In addition, the NCA clams that the “ stacked eyebd|” and “skulls candle’ are pillar candles with
designs that are ubiquitous and these candles are not specificaly designed for use only in connection
with any holiday. The NCA further argues that Mejer cannot change apillar candle into an identifiable
object by merely putting amolded or textured surface on a particular candle. Moreover, the NCA
cites the American Gregting Ruling, where the Department concluded that a molded decoration
depicting multicolored flowers on ataper does not change ataper into an out-of-scope candle. See
Fina Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles From the People's
Republic of China (A-570-504); American Greetings Corp. (May 4, 2000) (American Gregtings
Ruling). Furthermore, the NCA points out, in American Greetings Ruling, the Department held that the
addition of a pattern resembling variegated kerndls of corn etched into the sides of ataper does not
aufficiently ater the fundamenta shape of the candle as a taper to make it a candle in the shgpe of an
identifiable object. On this point, the NCA argues that the Department has determinated thet “the
candleis ill in the form of ataper, with or without the decorative etched design, ditinguishing this
product from other identifiable object rulingsin the past.” See American Gregtings Ruling. Thus, the
NCA contends, like the candle in the American Grestings Ruling, the addition of a molded surface and
“skull” or “eyebd|” desgnsto Meijer’s pillar candles does not sufficiently dter the fundamenta shape of
the candle as apillar to make it acandle in the shape of an identifiable object. Thus, the NCA argues
that the American Greetings Ruling is determinative with respect to thiscandle. Further, the NCA
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contends that since the candles are not specificaly designed for use only with respect to a specid
holiday or event, and can be used throughout the year, they should be included within the scope of the
Order.

With regard to the “BAT NOG” candle, the NCA clamsthat this candle is awax-filled container and
al shapes of wax-filled containers are specificaly included within the scope of the Order. In addition,
the NCA maintains that there is nothing in the design of this container that limitsits use to a specific
holiday. The NCA further argues that the genre of bats and horror items are used

throughout the year. Therefore, the NCA contends that this item should be included within scope of the
Order.

Next, the NCA clams that the “orange wax-filled containe” candle is awax-filled container which fdls
specificdly within the scope of the Order. Moreover, the NCA argues that thereis nothing in the
design of this candle that limits its use to a Specific holiday or occasion. Therefore, the NCA mantains
that the candle should be included within the scope of the Order.

Findly, the NCA contends that the “ ghosts, witches, black cats, spiders and cobweb” candles have flat
bottoms and ghogts, witches, black cats, spiders and cobwebs do not have flat bottoms. Therefore, the
NCA asserts that these candles are not identifiable objects. Moreover, the NCA maintains that these
designs are ubiquitous and can be used throughout the year, as they are not specificaly designed for use
only during a specific holiday or event. Thus, the NCA clams that these candles should be included
within the scope of the Order.

The NCA notesthat Meijer’ s candles compete in the same channdl's of trade as the candles subject to
the Order, and that their sde without the antidumping duty will severely injure the U.S. candle
producers. Meajer further notes what it characterizes as the long-standing efforts of candle importersto
“expand the ‘novelty candl€’ loopholein the Order through a continuing stream of scope requests,
causang the Order on PRC candles to be subjected to over seventy Finad Scope Rulings and many
more requests.” Petitioner maintains that the success of the scope requestsin eroding the Order has
resulted in geometric increases in the volume of PRC candles coming into the United States. Petitioner
concludes by gtating that Meijer is now asking the Department to narrow the scope of the Order so that
everyday candles are not included within the scope of the Order, claming that they are novelty candles.
Finally, petitioner argues that the Department does not have the legd authority to narrow the scope of
the Order.

Legal Framework
The regulations governing the Department’ s antidumping scope determinations are found at

19 CFR 351.225(2002). On matters concerning the scope of an antidumping duty order, the
Department first examines the descriptions of the merchandise contained in the petition, the initia
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investigation, and the determinations of the Secretary (including prior scope determinations) and the
Internationa Trade Commisson (Commission). This determination may take place with or without a
forma inquiry. If the Department determines that these descriptions are dispositive of the matter, the
Department will issue afind scope ruling as to whether or not the subject merchandise is covered by
the order. See 19 CFR 351.225(k)(2).

Conversely, where the descriptions of the merchandise are not dispostive, the Department will
consider the five additiona factors set forth at 19 CFR 351.225(k)(2). These criteriaare: (1) the
physica characterigtics of the merchandise; (i) the expectations of the ultimate purchasers, (iii) the
ultimate use of the product; (iv) the channels of trade in which the product is sold; and (v) the manner in
which the product is advertised and displayed. The determination asto which

andytica framework is most gppropriate in any given scope inquiry is made on a case-by-case basis
after consideration of dl evidence before the Department.

In the instant case, the Department has evaduated Meijer’ s requests in accordance with 19 CFR
351.225(k)(1) and the Department finds that the descriptions of the products contained in the petition,
theinitid investigation, and the determinations of the Secretary (including prior scope determinations)
and the Commission are dispositive with respect to the sx “Haloween” candle types submitted by
Meijer (item code or vendor style numbers 888797, 8842 (two styles), 888807, 918179, 888799).
Therefore, for these six candles, the Department finds it unnecessary to consider the additional factors
set forth at 19 CFR 351.225(k)(2).

With respect to Meijer’ stwo “novelty birthday” candles (“MJ10300 Thin Candl€’ and “MJ70140
Twinkle Thin Candl€’), however, the Department finds that the descriptions of the products contained
in the petition, the initid investigation, and the determinations of the Secretary (including prior scope
determinations) and the Commission are not dispositive and that further examination under 19 CFR
351.225(k)(2) is warranted for these candles. Therefore, the Department is not making a
determination with respect to these two candles in the ingtant ruling; the Department will open a scope
inquiry to consider the additional factors under 19 CFR 351.225(Kk)(2) before making afina
determination with respect to these two candles. The Department will render its decison on the two
additiona candle typesin a separate determination at a later date.

Documents and parts thereof from the underlying investigation deemed relevant by the Department to
this scope ruling were made part of the record of this determination and are referenced herein.
Documents that were not presented to the Department, or placed by it on the record, do not congtitute
part of the adminigirative record for this scope determination.

Inits petition of September 4, 1985 the Nationa Candle Association requested that the investigation
cover:

[c]andles [which] are made from petroleum wax and contain fiber or paper-cored
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wicks. They are sold in the following shapes. tapers, spirds, and Sraight-sded dinner
candles; rounds, columns, pillars; votives, and various wax-filled containers. These
candles may be scented or unscented ... and are generdly used by retail consumersin
the home or yard for decorative or lighting purposes.

See Antidumping Petition (September 4, 1985), at 7.
The Department defined the scope of the investigation in its notice of initiation. This scope language

carried forward without change through the preiminary and find determinations of sdes at less than fair
vaue and the eventud antidumping duty order:



[c]ertain scented or unscented petroleum wax candles made from petroleum wax and
having fiber or paper-cored wicks. They are sold in the following shapes: tepers,
gpirds, and sraight-sded dinner candles, rounds, columns, pillars, votives, and various
wax-filled containers.

See Petroleum Wax Candles from the People€' s Republic of China: Initiation of Antidumping Duty
Investigation, 50 FR 39743 (September 30, 1985); Petroleum Wax Candles from the People's
Republic of China: Preliminary Determination of Sdesat Less Than Fair Vdue, 51 FR 6016
(February 19, 1986); Petroleum Wax Candles from the People€' s Republic of China: Find
Determination of Sdesat Less Than Fair Vaue, 51 FR 25085 (July 10, 1986) (Find Determination);
and Order.

The Commission adopted a Similar definition of the “like product” subject to its determinations, noting
that the investigations did not include “birthday, birthday numerd and figurine type candles” See
Commission Determination, at 4, note 5, and A-2.

Also of relevance to the present scope inquiry is the Customs Notice issued to Customs in connection
with a July 1987 scope determination concerning an exception from the Order for novelty candles,
which gates:

The Department of Commerce has determined that certain novelty candles, such as
Christmas novelty candles, are not within the scope of the antidumping duty order on
petroleum-wax candles from the People's Republic of China (PRC). Christmas novelty
candles are candles pecialy designed for use only in connection with the Chrisgsmas
holiday season. Thisuseis clearly indicated by Christmas scenes and symbols depicted
in the candle design. Other novelty candles not within the scope of the order include
candles having scenes or symbols of other occasions (e.g., reigious holidays or specid
events) depicted in their designs, figurine candles, and candles shaped in the form of
identifiable objects (e.g., animds or numerds).

See Customs Notice (emphasis added).

When determining whether or not a particular product clamed as a novelty candle is within the scope of
the antidumping duty order, the Department’ sfirgt line of inquiry is whether the shape of the candle fdls
within those shapes listed by the inclusive language of the Order’ s scope, i.e., “tapers, spirds, and
draight-sded dinner candles; rounds, columns, pillars, votives, and various wax-filled containers.” If a
candle fallswithin one of the above delineated shapes, it will be determined to be within the Order’s
scope. Candles of ashape not listed by the inclusive language of the Order’ s scope will then be
evauated to determine whether they are “ scented or unscented petroleum wax candles made from
petroleum wax and having fiber or paper-cored wicks.”

In November 2001, the Department changed its practice on the issue of candle shapes. See Find
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Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles From the People’ s Republic of
China (A-570-504); JCPenney (November 9, 2001) (JCPenney Ruling). In thisruling, the Department
reviewed the text of the scope of the Order, beginning with the text of the first sentence of the scope
which covers “[c]ertain scented or unscented petroleum wax candles made from petroleum wax and
having fiber or paper-cored wicks.” See Order. Thetext following this broad inclusive sentence
provides alist of shapes, thislist is not modified by any express words of exclusvity. The result of our
prior practice of not including within the scope of the Order candles of a shape other than those
specificdly liged in the Order was incons stent with the fact that the candles were “ scented or
unscented petroleum wax candles made from petroleum wax and having fiber or paper-cored wicks.”®
In JCPenney Ruling, the Department determined to revise this practice because such practice had the
effect of narrowing the broad coverage of the first sentence of the Order’s scope. Thelist of shapesin
the second sentence of the Order’ s scope does not provide atextua basis for such anarrowing of the
coverage of the firgt sentence of the Order’s scope. Accordingly, to give full effect to the first sentence
of the inclusive language of the scope, the Department now will normaly evauate whether candles of a
shape not ligted by the inclusive language of the Order’ s scope are scented or unscented petroleum wax
candles made from petroleum wax and having fiber or paper-cored wicks.

This approach of evaduating such candlesin light of the entire text of the Order’ s scopeisin keegping
with the opinion of the CIT, noting that a better gpproach in scope rulings isto avoid subjective issues
of intent and, instead, ook to the petition's language to determine whether the class or kind of
merchandise at issue was expressly included. Duferco Stedl, Inc. v. United States, 146 F. Supp. 2d
913 (May 29, 2001) (Duferco Stedl). Such an gpproach is a departure from past CIT precedent that
required Commerce to give ample deference to the NCA's intent when examining a petition's
description of the subject merchandise. See, eq., Torrington Co. v. United States, 995 F. Supp. 117,
121 (CIT 1998).

Although the specific scope decison in Duferco Stedl has been overturned by the United States Court
of Appeds of the Federa Circuit (CAFC) in Duferco Sted, Inc. v. United States, 296 F.3d 1087
(Fed. Cir. July 12, 2002) (Duferco Sted 1), we do not believe that the Court’ s decision undermines
the Department’ s decison in JCPenney Ruling. The plain language of the scope of the Order clearly
dates “[c]ertain scented or unscented petroleum wax candles made from petroleum wax and having
fiber or paper-cored wicks. . . sold in the following shapes: tapers, spiras, and straight-sided dinner
candles; rounds, columns, pillars, votives, and various wax-filled containers’ are included within the
scope of the Order. Thus, the Order offers adescriptive list of the shapes of candlesincluded within

3 See, eg., Find Scope Ruling - Antidumping Duty Order on Petroleum Wax Candles From
the Peopl€e' s Republic of China (A-570-504); Endar Corp. (January 11, 2000) (Endar) (“dragonfly”
candle, in the shape of arough-hewn stone with a dragon fly carved on top, not within scope because it
isof ashape not listed by the scope), and Final Scope Ruling — Antidumping Duty Order on Petroleum
Wax Candles From the Peopl€e' s Republic of China (A-570-504); American Drug Stores, Inc. (March
16, 1998) (sphere or ball shaped candle not within scope because it is a shape not listed by the scope).
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the Order, but, as the courts have recognized, there is no requirement that every single product covered
must be identified in the scope. More specificaly, the CAFC has stated that “the petitions that led to
the issuance of the order did not need to specificaly identify the [product] in order to cover [it]; our
precedent, to say nothing of the regulations, makes clear that neither a petition nor an antidumping or
countervailing duty order requiresthat level of specificity.” The CAFC further stated “[a]s a matter of
law, a petition need not ligt the entire universe of products. . . in order [for the petition] to cover those
products.”® Thus, as gpplied to this Order, there is no requirement, nor isit possible, for al the shapes
of candlesto belisted.® Infact, if the list were exhaustive, there would have been no need for the
Department to render a decison on novelty candles or any other candle that was not explicitly listed as
a shape in the scope of the Order. However, the Department did render the novelty candle exception
that offered a narrowly-construed exception, leaving dl other petroleum wax candles from the PRC
covered by the Order.

If the Department determines that the candle is made from petroleum wax and has a fiber or paper-
cored wick, but the candle possesses characteristics set out in the Customs Notice, it will fal outsde
the scope of the Order. In order for acandle to qudify for this exception, the characteristic which is
clamed to render it anovelty candle (i.e., the shape of an identifiable object or a holiday-specific
design) should be eadily recognizable in order for the candle to merit not being included within the
scope of the Order. Specificdly, among other determining factors, the Department will examine
whether the characteridic isidentifiable from most angles and whether or not it is minimally decorétive,
eg., smdl and/or sngularly placed on the candle. If the identifiable object or holiday-specific desgnis
not identifiable from most angles, or if the design or characterigtic is minimally decorative, the
Department may determine that the candle is included within the scope of the Order. See Fina Scope
Ruling — Antidumping Duty Order on Petroleum Wax Candles From the Peopl€’ s Republic of China
(A-570-504); JCPenney Purchasing Corp. (May 21, 2001) (JCPenney Corp. Ruling); Final Scope
Ruling — Antidumping Duty Order on Petroleum Wax Candles From the Peopl€' s Republic of China
(A-570-504); San Francisco Candle Co. (Feb. 12, 2001) (SFCC); and Endar. If acandle does not
possess the characteristics set out in the July 1987 novelty candle exception, and it is a scented or
unscented petroleum wax candle made from petroleum wax and having fiber or paper-cored wick, the
Department will determine that the candle is within the scope of the Order.

* Novosted SA v. United States, 284 F.3d 1261, 1264 (March 26, 2002).

51d.

® See Petroleum Wax Candles from China, USITC Pub. No. 3226 Investigation No. 731-TA-
282 (Review) (August 1999) (USITC Pub. No. 3226), at 18 (“Candles come in awide variety of
shapes and sizes. Mgor U.S. candle manufacturers reportedly will offer 1,000 to 2,000 varieties of
candlesin thar product lines”).
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Analysis

With respect to the ingtant request, we find that for the reasons outlined below, five of Méjer’ s Six
“Haloween” candle types should be included within the scope of the Order. The sixth candle type,
“Halloween floating” candlein four styles, is outsde the scope of the Order.

Floating Eyeball (Item Code #888797, UPC #76023633162)

Meijer contends that the subject “floating eyebal” petroleum wax candle (2.5 inches in diameter and 1
inch in height), with afiber or paper-cored wick, is a novety candle associated with Haloween. Meijer
maintains that the subject candle is an identifiable object—an eyebd| with agreen iris, black pupil and
red blood vessals coming off the iris-and that it is designed to appear as an eyebd| looking back at the
viewer when itisfloating on liquid. We disagree that Mejer’ s candle represents an identifiable object.
Thiscandleis rdatively flat and disc-shaped, rather than rounded like an eyeball. In addition, the
clamed “eyebdl|” characteridtics are only identifiable when the candle is viewed from the top, but not
from any sdeview. See San Francisco Candle Co. v. United States, 206 F. Supp. 2d 1304 (May 30,
2002) (where the Court upheld the Department’ s examination of whether a candle sdesignisvishble
from multiple angles in determining whether it qudifies for the novelty candle exception). Ingteed, the
Department finds that the dleged “eyebdl” candleis Smply around, a shape listed in the Order’s
scope. See Avon Products Ruling. Additionaly, we agree with the NCA that nothing inherent in the
subject candl€' s design, texture, or colors limitsits use specificaly to Haloween. Thus, the Department
finds that this candle does not fal within the July 1987 novelty candle exception. Therefore, for the
aforementioned reasons, we find that this candle is included within the scope of the Order.

Eyeball Candle (Vendor Style #8842, UPC #23168088420 (first style))

Meijer contends that the subject “eyebal” petroleum wax candle (1.5 inches in diameter and 10 inches
in height), with afiber or paper-cored wick, is anovelty candle associated with Haloween Meijer
further contends that the subject candle is an identifiable object—stacked eyeballs, with each eyebdl
containing an iris and black pupil facing the front and rear of the candle-and that it is designed to glow
under ablack light. We disagree that Meijer’s candle represents an identifiable object. The claimed
“eyebd|” characteristics are not identifiable when the candle is viewed from the top and two of the four
ddes. Thedleged “eyebd|” characterigtics are only seen as awhole when viewing the candle from two
of the four Sdes. See San Francisco Candle Co. v. United States, 206 F. Supp. 2d 1304 (May 30,
2002) (where the Court upheld the Department’ s examination of whether a candle sdesignisvisble
from multiple angles in determining whether it qualifies for the novelty candle exception). Even then, we
disagree that these characteristics render the stacked balls eadly identifiable as eyebdls; they can dso
be viewed to be merdly stacked balls with multi-colored circle designs, since the circle colors are not
those normaly associated with a human eye (bright purple, blue, green, yellow, orange and pink) and
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the so-called “blood vessals’ are lightly etched in red and not easily recognizeble. 1d.

Ingtead, the Department maintains that the dleged “eyebdl” candleis smply amolded column, a shape
liged in the Order’s scope. Furthermore, the Department has previoudy concluded that molded
decorations gpplied to an in-scope candle do not change it into an out-of-scope candle. See, eq.,
American Greetings Ruling (where the Department held that the addition of a pattern resembling
variegated kernds of corn etched into the sides of ataper does not sufficiently dter the fundamenta
shape of the candle as ataper to make it acandle in the shape of an identifiable object). Findly, we
agree with the NCA that nothing inherent in the subject candl€' s design, texture, or colors limitsits use
specificaly to Haloween. Thus, the Department finds that this candle does not fal within the July 1987
novelty candle exception. Therefore, for the above reasons, this candle is included within the scope of
the Order.

Skull (Vendor Style #3842, UPC #23168088420 (second style))

Meijer contends that the subject “skull” petroleum wax candle (1.5 inches in diameter and 10 inchesin
height), with afiber or paper-cored wick, is anovety candle associated with Halloween. Meijer
further contends that this candle is an identifiable object—stacked skulls-and is designed to glow under a
black light. Meijer maintains that the Skulls can be recognized as such from al angles. We disagree
that Meijer’'s candle represents an identifiable object. The clamed “skull” characteridtic is not
identifiable when the candle is viewed from the top and three out of the four Sdes. The clamed “skull”
desgn isonly discernible when viewed from one side (the front). See San Francisco Candle Co. v.
United States, 206 F. Supp. 2d 1304 (May 30, 2002) (where the Court upheld the Department’s
examination of whether acandl€ s design is vishble from multiple angles in determining whether it
qudifiesfor the novelty candle exception). Even then, because each separate, stacked “skull” designis
uniformin color (bright purple, blue, green, ydlow, orange, and pink) and molded into the candle, the
desgns are not easily discernible except when viewing the candle up closdly.

Thus, the Department finds that the dleged “skull” candle is Smply amolded column, a shape listed in
the Order’ s scope. Furthermore, the Department has previoudy concluded that molded decorations
gpplied to an in-scope candle do not change it into an out-of-scope candle. See, e.0., American
Gredtings Ruling. Findly, we agree with the NCA that nothing inherent in the subject candl€ s design,
texture, or colors limits its use specificaly to Halloween. Thus, the Department finds that this candle
does not fal within the July 1987 novelty candle exception. Therefore, for the above reasons, this
candle isincluded within the scope of the Order.

“BAT NOG” Ceramic Container Filled With Wax (Item Code #888807, UPC #76023633164)

Meijer contends that the subject “BAT NOG” petroleum wax candle, in a ceramic container (6 inches
in diameter and 4 inchesin height), with afiber or paper-cored wick, is a novelty candle associated
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with Haloween. Meijer further contends that the ceramic container is an identifiable object—awitch’'s
cauldron. We disagree that Meijer’ s candle represents an identifiable object. The claimed
“Hdloween” characterigtics, a“witch’s cauldron” and the accompanying wording “BAT NOG,” can
only be seen when looking at the candle from one side (the front). From the other angles, the so-cdled
Haloween characteristics are not readily discernible. See San Francisco Candle Co. v. United States,
206 F. Supp. 2d 1304 (May 30, 2002) (where the Court upheld the Department’ s examination of
whether a candle' s design is visble from multiple angles in determining whether it quaifies for the
novelty candle exception). Thus, we agree with the NCA that nothing inherent in the subject candl€'s
design, texture, or colors limitsits use specificdly to Haloween. As such, the Department finds that this
candle does not fal within the July 1987 novelty candle exception. Finaly, the Department finds that
the candle is smply awax-filled container, a shape listed in the Order’ s scope. Therefore, for the
aforementioned reasons, this candle isincluded within the scope of the Order.

Jack O’ Lantern (Item Code #918179, UPC #76023628972)

Meijer contends that the subject “jack o' lantern” petroleum wax candle, consisting of a scented
petroleum wax candle with afiber or paper-cored wick insde an orange petroleum wax container (4
inches in diameter and 4 inchesin height), is a novety candle associated with Haloween. Meijer further
contends that the petroleum wax container has ajack o' lantern cut out of itsfront. While the
Department has previoudy ruled that candles which incorporated jack-o-lanternsin their design were
gpecific to the Haloween holiday, in this case, the Department finds that the jack o' lantern design cut
into the petroleum wax container is not identifiable as such from most angles; it is only identifiable when
viewed from one angle (the front). See JCPenney Corp. Ruling (where the Department found a candle
that had jack o' lantern images which were visible from most angles to be outsde the scope of the
Order). See dso San Francisco Candle Co. v. United States, 206 F. Supp. 2d 1304 (May 30, 2002)
(where the Court upheld the Department’ s examination of whether a candl€ s design isvisible from
multiple angles in determining whether it qualifies for the novelty candle exception). Therefore, the
Department finds that this candle does not fal within the July 1987 novelty candle exception.
Furthermore, the subject candle is awax-filled container, conssting of aremovable pillar placed insde
awax container; both pillars and wax-filled containers are shapes specificdly lised in the Order’s
scope. See Order. See aso Find Affirmative Scope Ruling - Antidumping Duty Order on Petroleum
Wax Candles From the Peopl€e' s Republic of China (A-570-504); Russ Berrie, Inc (September 25,
1997). Therefore, for the above reasons, this candle is included within the scope of the Order.

Halloween Floating Candles (Item Code #888799, UPC #76023633163)

Meijer contends that the subject “Haloween floating” petroleum wax candles (2 inchesin diameter and
2.5 inchesin height), with fiber or paper-cored wicks, are novelty candles associated with Halloween.
Maeijer further contends that the subject orange and black candles are shaped like identifiable objects—a
spider/cobweb, black cat, ghost, and witch. We disagree that these candles are in the specified
identifiable object shapes, specificaly, the designs are molded and depicted in black on the top surface
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only of each candle, i.e., each candle inits entirety is not in the shape of the respective aleged
identifiable object such that the shape could be identified when viewing the candle from angles other
than the top. See San Francisco Candle Co. v. United States, 206 F. Supp. 2d 1304 (May 30, 2002)
(where the Court upheld the Department’s

examination of whether acandl€ s design is vishble from multiple angles in determining whether it
qudifies for the novelty candle exception).

However, the Department has ruled in the past that ghost and witch designs are specific to Halloween.
See Find Scope Ruling; Antidumping Duty Order on Petroleum Wax Candles From the People's
Republic of China (A-570-504); JCPenney Purchasing Corporation (JCPPC) (May 21, 2001) and
Final Scope Ruling - Antidumping Duty Order on Petroleum Wax Candles From the People' s Republic
of China (A-570-504); Meijer, Inc. (October 14, 1999). In addition, these four candles consist
predominantly of orange-colored wax with black detailing. The colors orange and black, together, are
typicaly associated with Halloween. Thus, the Department agrees that the combination of the
characterigtics of these four candles-the spider/cobweb, black cat, ghost, and witch designs combined
with the orange and black colors—resultsin the candles being specific to Halloween. Thus, the
Department finds that these candles fal within the July 1987 novelty candle exception. Therefore, for
the above reasons, these candles fall outside the scope of the Order.

Summary

Meijer argues that the “floating eyebdl,” “eyebdl,” “skull,” “BAT NOG,” “jack o'lantern,” and “floating
Haloween” candles are in the shapes of identifiable objects and/or designed specificaly for Halloween,
thus, exempting them from the Order. For the reasons discussed above, with regard to the “floating
eyebal,” “eyebdl,” “skull,” “BATNOG,” and “jack o' lantern” candles, we disagree and find that these
candles are included within the scope of the Order. However, for the reasons discussed above, we
agree tha the “Haloween floating” candles are outside the scope of the Order. These conclusons are
congstent with the scope of the petition, the initid investigation, the determinations of the Secretary
(including prior scope determinations), and the Commission.
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Recommendation

Based on the preceding andys's, we recommend that the Department find that Meijer’ s “floating
eyebal,” “eyebal,” “skull,” “BAT NOG,” and “jack o'lantern” candles are included within the scope of
the Order but that Meijer’s “Haloween floating” candles fal outside the scope of the Order.’

If you agree, we will send the attached letter to the interested parties, and will notify Customs of our
determination.

Agree Disagree

Joseph A. Spetrini
Deputy Assstant Secretary
for Import Adminigtration, Group 111

Date

Attachment

" Asnoted above, the Department is not making a determination with respect to Meijer’ stwo
“novdty birthday” candlesin theingtant ruling; the Department will open a scope inquiry to consder the
additiond factors under 19 CFR 351.225(k)(2) before making afinad determination with respect to
these two candles. The Department will render its decision on the two additional candle typesin a
Separate determination at alater date.
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